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UNIVERSITIES IN THE MACHINE AGE. 

Problem of the Unemployed Graduate. 

HAS LORD NUFFIELD SOLVED IT? 

A Lesson For India ? 

BY EDWARD THOMPSON. 


Mr. Edward Thompson, novelist and publicist , was Educational 
Missionary at Bankura College in Bengal from 1910-1922. His writings 
include : “A Farewell to India”, “ The Reconstruction of India” and 
“A History of India”. 


LONDON. 

In this world, orowded with terrible hap- 
penings, comes the news of Lord Nuffield’s 
latest gift of another million pounds to the 
University of Oxford, a gift additional to 
dose on two and a half million pounds — 
or three orores of rupees — given already 
lor medioal and surgical studies. 

This new gift is to found a new college 
whose purpose is to draw together the 
University and modern industry — the old 
culture and the practical necessities on 
which our life is built. 


Prayasohitta for the Machine Ag< 

Those of you who are theologians— 
we are often told that every Indian 

xt «i» an may fchink that in 1 
. , u ™ 6 , 8 Sifts to the University of Ox 

(atonement) 8 * m0a0ura °* prayasoh 

Un^ h i 0 Grea ^ War Precipitated the woi 
Ai . . °, n ^ QDtranoe into the machine 

now fi “! ao b. lne a SQ. the motorcar, whic 

vilL n “ g iu Way int0 own ren 
svmhl' R th0 most universally prei 
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car works, Oxford has become the most 
rapidly expanding industrial town in 
England. 

How fitting is it then — you who believe 
in prayasohitta may say — that the man 
who has so changed the whole character 
of this anoient and once quiet city should 
make these vast gifts to it and to its 
University l He began with rich endow- 
ment of the hospitals of Oxford. The one 
good thing that came out of the Great War 
was an immense advance in surgical skill 
and knowledge. 

In this machine age there seem to me to 
be only two good things. One is, that with 
the spread of motor traffic there is far less 
misery for draught animals, especially 
horses. 


Less Hu 


II 


an Pain. 


The other is, that human pain is less. 
For example, in my boyhood a visit to the 
dentist was a horrible experience — now it 
is nothing. That, at any rate, this indus- 
trial age which is ruining natural beauty — 
which is making Oxford into a second 
Glasgow or Manchester, and which is 
spreading miles of slagheaps and industrial 
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buildings aloDg your own lovely Damodar 
river aod in the Chota Nagpur highlands 
and in many other places — has achieved in 

the way of good. . T , 

ADd a world-famous industrialist, Lord 

Nuffield, has not only endowed Oxford s 
hospitals to deal with the innumerable 
maimings done by modern traffic, but has 
given the University of Oxford those three 
orores of rupees for medical and surgical 
studies and new professorships in these 

studies. 

" The Nuffield Age ”. 

And now he proposes to do in our costly 
and complex twentieth century what Kings 
and Bishops used to do centuries ago. It 
is one of those deeds which focus for us the 
faot that the world in which mankind lived 
for so long— in wbioh kings and statesmen 
and eoolesiastios decided the thinking of 
mankind — is at last dead indeed. 

No wonder the Archbishop of Canter- 
bury has called this age the Nuffield Agel 
And because Oxford, like Athens, Home, 
Peking and Delhi, is one of those names 
whioh belong to all oivilized mankind, even 
in the crash of empires suoh as we are 
watching in the Far East— even in the 
menace of new wars under whioh we are 
living in Europe — men have paused to be 
astonished at Lord Nuffield s latest gift. 

How Oxford Began. 

Let me remind you of Oxford’s history. 
We begin somewhere about the year 1200 
A. D. — a turning point in India’s history 
also, for it was about then that King 
Prithviraj, and with him Anoient India, 
went down before invaders. About this 
time, bands of English students at Paris, 
finding Paris uncomfortable beoause the 
King of England was quarrelling with the 
King of Franoe, went baok to their native 
land and began to meet in groups for study 
at Oxford, a small oity set in a network of 
streams and marshes. 

By degrees, these students were given 
homes and centres for their study. Colleges 
— the word does not mean buildings, but 
groups of people met together for some 
oommon purpose— were founded by kings 
and great eoolesiastios, and were endowed 
with buildings and funds. 

Gradually, in the passage of the oenturies, 
these foundations became fewer and at 
longer intervals until in the reign of King 
James I, three hundred years ago, so far 
as new Colleges went, the University of 
Oxford seemed to finish its growth. In the 


three hundred years between King James 
and Lord Nuffield, only the women’s col- 
leges and one man’s college have been 

founded. 

Mediaeval Education : A Luxury. 

Now what was it that boys and men 
studied at these ancient sohools and col- 
leges ? It was not the manufacture of 
motorcars or ooean liners, not the action* 
of aoids and chemical forces, not the dis- 
tribution of wealth and the problems of 
poverty and population. It was the great 
classical writers of Anoient Greece and 
Ancient Rome, it was law and philosophy 
and above all it was theology, whioh wa&‘ 
called the Queen of the Soienoes. 

What happened as a result ? The over- 
whelming mass of mankind were oooupied 
with the grinding eternal task of earning 
a livelihood, they had neither time nor 
opportunity for these studies. 

So the sohools and oolleges, whioh in 
many cases had been founded expressly 
for poor students, fell into the hands of 
those who had time and opportunity for 
the luxury whioh education then was. In* 
other words, they became the preserve of 
the rioh and of those classes — the olergy 
and schoolmasters — who were necessary 
to their continuance. 

Our great sohools and our two great 
Universities became the ohannel of an 
intellectual life whioh was indeed noble — 
but it was not the intellectual life of the 
people. They were important, because* 
England’s governors came from them; but 
they were not in the deepest and truest 
sense national. 

The majority of people in every oountry 
are poor ; and until yesterday Oxford and 
Cambridge were not the universities of 
poor men. 

Modern Education for All. 

Up till 1870 Matthew Arnold could des.' 
oribe Oxford as “whispering from her 
towers the last enohantments of the Mid- 
dle Ages,” those Middle Ages whioh had 
abundant zest and leisure for the discus- 
sion of Aristotle and theology and logic. 

But in 1870, universal compulsory 
primary education was introduced in 
England. 

At first, the far.reaohing nature of thie 
ohange, whioh today has beoome a revolu- 
tion, was not apparent. The poorer 
olasses did not always look on oompulsory 
education as a boon, but as something to 
evade. They wanted their ohildren at 
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home, to do housework or to look after 
cattle ; and the children disliked the dis- 
cipline of school. 

Today everyone accepts universal pri. 
mary education as a necessity. And gra- 
dually the character of our education at 
the top, also at our Universities, has 
-changed. Local authorities, such as county 
oounoils, offer scholarships to Oxford and 
Cambridge for poor boys who oould not 
otherwise afford a University education ; 
and since the War, the valuable State 
scholarships have been founded. 

As a result the University of Oxford is 
no longer the close preserve of the ruling 
classes and of those who depend on the 
ruling classes. Quite half the students 
come from sohools which are not in any 
way famous or influential, and nearly half 
the students are getting financial help in 
their studies, from one source or other. 

New Studies Oust Old. 

The character of the studies has changed 
also, though always against opposition and 
with difficulty. It was hard to get the 
etudy of English literature established — 
just as in India it is hard to get the pro- 
per study of your vernaculars established. 
We have firmly fixed a tradition that 
Greek and Latin are more important than 
English or history, as you have one that 
Sanskrit and Persian and Arabic are more 
important than Urdu and Hindi and Ben- 
gali and Tamil and Mahratti. 

However, bit by bit we have pulled into 
the main stream of our University studies 
not only English and modern European 
languages, but economics and history and 
eooial problems. 

Some of us are working hard to pull in 
Oriental studies also, so that the time 
may not be far distant when every edu- 
. oated Englishman will at least look intel- 
ligent when he hears mentioned not only 
such names as Aohilles and Julius Cseger, 
•but Kalidasa, Valmiki, Akbar, Asoka and 
Jalal-ud-Din. 

Does Oxford Fit Men for Business ? 

But, while beauty and imagination are 
■essential, you have also, most of you, to 
earn a living and we cannot all of us be 
writers or politicians or lawyers or school- 
masters or University professors. 

The main part of mankind’s activities is 
ooncerned with producing material things, 
with industry and commerce. How far 
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does University education equip the man 
for a life in the world of business ? 

. It has to be admitted, it does not equip 
him for it. Let me quote a leading busi- 
nessman of this country. He says, — 

Young men leaving school or university 
are often very vague as to what are the 
responsibilities of management in business, 
what the interests of the work, and what 
the qualities of oharaoter and personality 
it calls into play. That is not surprising, 
beoause industry is one camp and the 
sohools and universities another, and there 
is still not enough contaot between them 
despite the growth of technological depart- 
ments and of degree courses in economics 
and commerce at the universities.” 

Our young men at Oxford have been 
finding it increasingly hard to get jobs 
after they have finished at the University, 
and our wealthier olasses, knowing this, 
have been increasingly sending their sons 
straight into business and not to the Uni- 
versity, regarding the time spent at the 
University as wasted for practical purposes. 

Are Indian Universities “Practical”? 

What, then, is Lord Nuffield’s gift meant 

to achieve ? This : he wants to close this 
gap between our universities and our 
country’s practical life. The Fellows and 
tutors of his new College will be men 
whose studies bear on modern life on its 
praotioal side, and the students will be 
young men who have finished their Uni- 
versity course and will be trained to 
understand and use the actual working 
sinews of England’s modern life. 

The machine has hold of you and me, 
and, however much we dislike, it is going 
to have hold of us increasingly and until 
we die. This is the machine age — the 
Nuffield Age. Greek and Sanskrit and 
Persian poetry and philosophy and theo- 
logy these studies are not going to do all 
that a modern University must do if it is 
not to be a charming side-ornament but a 
central part of modern life. 

We have our wonderful old buildings in 
Oxford, but outside Oxford, England has 
her vast industrial cities and blaok areas 
of unemployment. 

In India ycu have your unequalled 
Himalayas, your exquisite Central India of 
ravine and forests, your majestic spreading 
rivers. You have also your dark industrial 
areas, your increasingly insistent social 
and practical problems. 
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Are your Universities and your system of thought and eduoation adequate to 
oope with them ? 

Note. — The foregoing is a summary of a recent talk relayed from London, 
and broadcast by All-India Radio. 
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DELHI SESSION OF LEGISLATURES. 

GOVERNMENT’S PROGRAMME OF BILLS. 


Eighteen Carried 

Apart from new Bills to be introduced 
in the Delhi Session of the Legislatures, 
which also have to consider the Budget, 
there are eighteen Bills left over from the 
Simla Session. 

Two important measures to be intro- 
duced will be the Income-tax (Amend- 
ment) Bill, which arises from the Experts’ 
Report published last year, and the Motor 
Vehioles Bill. Both these Bills are likely 
to be introduced late in the Session and 
referred to a Seleot Committee with a 
view to being taken up in the next Simla 
Session. 

Legislation regarding Trade Marks is 
pending, but this is unlikely to be intro- 
duced in the Delhi Session, though a Bill 
is being prepared. 

In view of the limited time available it 
Is not possible to indicate to what extent 
the eighteen Bills carried over from Simla 
will be completed, but a number of them 
will be taken up in the early part of the 
Session. 

Bills To Be Taken Up. 

The Bills likely to oome up early in the 
Session are : — 

Insurance Bill : passed by the Assem- 
bly and by the Counoil of State 
with amendments : amendments 
made by Counoil of State to be 
taken into consideration. 

Manoeuvres Field Firing and Artillery 
Praotioe Bill : motion for consi- 
deration adopted : olauses to be 
considered and Bill to be passed. 

Indian Companies (Amendment) Bill: 
report of Seleot Committee presen- 

[ Indian Information 
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ted : to be taken into consideration 
and passed. 

Destructive Insects and Pests (Amend, 
ment) Bill : introduced: to be taken 
into consideration and passed. 

Indian Tea Control Bill : introduced: 
to be taken into consideration and 
passed. 

Repealing Bill : introduced : to bo 
taken into consideration and passed. 

Other Bills Left Over. 

The remainder of the eighteen Bills 
are : — 

Trades Disputes (Amendment) Bill* 
Import of Drugs Bill, Workmen’s 
Compensation (Amendment) Bill : 
referred to Seleot Committee : 
Seleot Committee to meet and pre- 
sent report. 

Indian Oaths (Amendment) Bill, 
Commercial Documents Evidence 
Bill, Indian Naturalization (Amend- 
ment) Bill, Indian Patents and Do. 
signs (Amendment) Bill, Indian 
Soft Coke Cess (Re- construction of 
Committee) Bill: circulated for opi- 
nion : to be referred to Seleot Com- 
mittee. 

Indian Railways (Amendment) Bill 
(New S. 42- B), Dangerous Drugs 
(Amendment) Bill, Criminal Law 
(Amendment) Bill : introduced : to 
be taken into consideration and 
passed. 

Indian Railways (Amendment) Bill 
(Tiokebless Travellers) : referred to 
Seleot Committee. 

Series , 15.1.1938.] 
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THE EFFECT OF RAISING OF ATTACHMENT IN A SUIT 

UNDER 0. 21, R. 63, CIVIL P. C. 


By K. S. Gumbhir, b.a. (hons.), ll.b., b.o.s., Gold Medalist, 

Administrative Sub.Judge t Rawalpindi . 


I propose to diseuss the following pro- 
position of law in this article not beoause 
of its academic value but beoause of its 
great practical importance as it exists 
frequently. Suppose A obtains a decree 
against B and in execution thereof attaches 
some property showing it as belonging to 
the judgment-debtor. C, a third person, 
puts in an objection petition under O. 21, 
E. 58, Civil P. C., that the property 
attached is his, and suppose further that 
his objections are rejected: Then as no 
appeal is competent from that order, he 
files the usual declaratory suit under 
O 21, R. 63, Civil P. C., for declaration to 
the effeot that the property is his and is 
not therefore liable to attachment and 
sale in execution of the decree against B. 
Supposing further the attachment is raised 
on the date the suit is filed either because 
the decree. holder does not want to con- 
tinue his execution application or his claim 
is fully satisfied out of Court or the execu- 
tion application is dismissed in default. The 
automatic result of dismissing of the execu- 
tion application is undoubtedly the raising 
of the attachment of the property attaohed 
in the suit. So we are to determine the 
effeot, if any, of the raising of the attach- 
ment on the suit instituted by G under 
O. 21, R. 63, Civil P. C. Undoubtedly the 
suit under O. 21, R. 63, Civil P. C., has 
two purposes, first being the establishment 
of the title of the plaintiff to the property 
in suit and seoond being the release from 
the attachment Clearly, so far as the 
•second objeot is concerned, it is undoubtedly 
achieved by the raising of the attach- 
ment but so far as the first objeot is 
oonoerned still the olouds of doubts remain 
on the title of the plaintiff. The second 
objeot is aohieved not beoause the plaintiff 
has succeeded in establishing his claim to 
the property in suit but because the decree- 
holder for some reason or the other did 
not oontinue his execution application or 
his decree was satisfied outside the Court. 

It may be contended with apparent sound- 
ness that the suit under O. 21, R. 63, 
Civil P, C., of the plaintiff must, as a result 
of the raising of the attachment, also 


abate on the ground that the cause of 
action arose to the plaintiff on account of 
the attachment of his property and as the 
property was released on account of the 
raising of the attachment, so dearly the 
cause of aotion vanished. In fact this 
view was taken by Wallace J. in A I R 
1927 Mad 893 1 in whioh the learned 
Judge observed as follows : 
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laot that when the attachment was raised the 

oause of aotion for the olaim petition or for any 

BUit founded upon an order on that olaim petition 
thereby fell to the ground# 


With all respeots to the learned Judge, 
I feel constrained to strike a dissenting 
note, for, a suit under O. 21, R. 63 is not 
a suit for the release of the attached pro- 
perty ^ but also for the declaration of the 
title, l, q, the release of the attached pro- 
perty must be a means to an end and not 
the end by itself. The property may bo 
released by so many other means, but 
what the plaintiff prays and should pray 
for is that the property may be released 
on the basis of his own title, for, if it be 
deolared that the plaintiff is the owner of 
the attaohed property, other things being 
equal, the release from attachment must 
follow automatically. Thus the central 
idea in a suit under O. 21, R. 63, Civil 
P. C., is the declaration as to whether the 
property is of the plaintiff or not. The 
seoond ground for dissenting is that the 
attachment of the property of a third party 
gives rise to two causes of aotion, first 
being that the property is not his and 
seoondly that it may be attaohed. So the 
attachment of the property of the stranger 
gives him two rights— a right to sue for 
the declaration of his title to the property 
in suit and a further prayer that the pos- 
session of the attaohed property may be 
restored to him. Certainly O. 21, R 57, 
lays down that when the execution petition 
is dismissed, the attaohed property is auto- 
matically released -but the alleged title of 
the third party still remains in suspense. 
Legally speaking, (X 21, R. 57 does n ot and 

1. Hanuiah v. Hanuiah, (1927) 13 A I R Mad 
893=104 I 0 424. 
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oannot oontrol a suit under O. 21, R. 63, 
Civil P. C. So the proposition that by 
raising of attachment the plaintiff in a 
suit under O. 21, R. 63 has no cause of 
action cannot be sustained. Another 
ground which forces me to disagree with 
the Madras view is that if in a suit under 

O. 21, R. 63, Civil P. C. the judgment- 
debtor also denies the title of the plaintiff, 
all that the Madras view lays down is that 
on raising of attachment, objections fall to 
the ground, but in this oase if this very 
principle were to be applied the cause of 
aotion may fall to the ground so far as it 
arose in favour of the plaintiff by the 
attachment, but the contest between the 
plaintiff and the judgment debtor in a suit 
under O. 21, R. 63, Civil P. C. will still 
have to be determined. So the theory 
that by the mere raising of the attach- 
ment the suit under O. 21, R. 63, Civil 

P. C., is not maintainable is dearly not 
wholesome. Therefore my considered opi- 
nion is that where a person whose pro- 
perty has been attached in execution of a 
decree against another person, and whose 
olaim under O. 21, R. 58 has been rejected, 
brings a suit under O. 21, R. 63, Civil 
P. C., it is not a valid objection to that 
suit that it is not maintainable because 
the attachment has been raised subse- 
quently for the following reasons : 

O. 21, R. 63, Civil P. C. runs as follows : 

Where a olaim or an objeotlon is preferred, the 
party against whom an order is made may instl- 
tute a suit to establish the right which he olaims 

_ _ - . . . • • a 
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to the property in dispute, bat, subject to the result 
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63, attachment of the property but not ending 
by on the raising of the attachment. As form 
n a bly put in the lower Court’s judgment with 

3 of which CunniDgham and Tottenham JJ. 

ther concurred in 9 Cal 10 : 

with Suppose the plaintiff has instituted this suit 
n d er (under O. 21, R. 63. Civil P. 0.) immediately after 
, his petition was rejected, and before the execution 
lent- proceedings were terminated, could it be contended 
Dtiff, i n that oase that he had do right of suit when the 
that law expressly gave it to him ? I think no such 
ill f-n contention oould be allowed. Then suppose that 
the exeoution proceedings were put an end to and 
v0r ^ the property released before the suit would have 
B0 of been deoided, would the suit stop aud fail beoause 
as it the attaobmeDt was removed ? I believe the suit 
r the would not fail on that account. It seems ^here- 
fore quite clear to me that a suit under 8. 247 
1 (O. 21, R. 63) would lie independent of the sale of 

t suit t he property attached. It is quite possible to 
Still imagine a case in which the exeoution prooeed- 
neory inge might be delayed over a considerable period, 

, u and the 6uit disposed of in the meantime. If a 
suit instituted before the release of the property 
^ lvl1 would lie, I see no reason why it should be disal- 
y nob lowed by reason of the decree-holder not bringing 
1 opi- the property to sale, and oauslDg it to be released 
nrn at its own choice. The section of the law gave 
the plaintiff a right of aotion in unlimited terms, 

1 a and the restrictions imposed on it by the lower 
vhose Court have not beon supported by any provision 

ected, of law I am aware of. I therefore oannot agree 

Clivil with the lower Court In thinking that plaintiff 

Tj : had no oause for this suit. That Court applied 

' tbaC principles of declaratory deorees provided for by 
)oaU80 s. 16 of the Act, to this suit, but this oase was 
jubse- not instituted under that section. Had it been 

so, it would have been of a quite different 
nature, and the principles laid down in the rul- 
lows l ings quoted by the Court below, as well as in 

- many others, should have been applied to it. Bat 

instl- as R wa8 a 8ul * un ^ er S* (O. 21, R. 63) these 
nlftimfl rulings oould not be applioable S see pp. 11, 12 of 


of suoh suit, if any, the order shall be oonolusive. 


Anart from the leeal Dosibion explained 


Ib is oonolusive in the sense thab ib oan- 
not be agitated again in the execution pro- 
ceedings in which ib was passed unless a 
suit is brought within one year of the date 
of the order, i. e. that it is oonolusive as 
between the olaimant and the deoree- 
holder who is proceeding against the 
property. So if a party whose objection 
has not been accepted does not file the 
suit as contemplated above, the order of 
rejeotion becomes oonolusive so far as these 
parties are oonoerned, which really means 
that order disallowing the investigation 
shall not he subject to appeal but the olaim- 
ant shall be left to prosecute his claim by 
a regular suit and this gives him a right of 
suit. Now this provision is imperative to 
my mind, for, the non-compliance of the 
above provision renders the order as oon- 
olusive. So there is an independent and 
unrestricted right of suit arising on the 


above, another ground based on oommon 
sense is that if the interpretation from 
which I have disagreed were to be correct, 
then a clever deoree-holder would attach 
the property of a person other than his 
judgment-debtor and on that person’s 
objections being rejected (for under O. 21* 
R. 68, proceedings are of a summary 
nature and the question of title is not gone 
into, main governing faobor being the pos- 
session) that person being forced to file a 
suit under O. 21, R. 63, his worry and ex- 
pense can be set at nought by a simple 
filing of the exeoution petition and throw- 
ing grave doubts on the ownership of 
the property. Then say afterwards he 
files a second exeoution petition which 
really does nob cost much, or compara- 
tively ib costs muoh less, and the same 

2. SreapuUy Mirdha v. Karfclo Slngha, (1833) 9 
Gal 10=11 0 L R 181. 
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dispute may be re-agitated, then be may 
get bis execution petition filed and then 
again create grave doubts on the title of 
the property of others. If there be no 
immediate legal injury or inconvenience to 
the third person’s property, a path is cer- 
tainly paved for future difficulties, for the 
public at large would come to know that the 
property is not of the person who alleges 
himself to be the owner or at least they 
will entertain grave doubts as to his title. If 
on any future occasion he wants to sell 
the property, the probability is 50 to 1 
that desirable terms would not be secured. 
-Again the Madras view lays down that 
the case abates as soon as the attachment 
is raised, i. e. the Court should not go into 
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the case and thus it would nob be able to 
burden any party with the costs of the 
plaintiff in the suit. If the same property is 
again attached and the suit is again brought, 
it shall again abate if the execution petition 
is dismissed, leaving the question of costs 
undetermined. So a third party, in this 
way, can be put to a great expense by a 
olever decree- holder without much risk, 
which is really very unfair. 

For the above reasons I am of the 
considered opinion that the raising of the 
attachment subsequent to the filing of 
the suit under O. 21, R. 63, Civil P. C., 
has no effeot whatsoever on the suit and 
the suit is legally maintainable and must 
be decided on merits. 


Extracts from 

A False Description 

A Metropolitan Magistrate had an in- 
teresting point to decide last week ( Times t 
November 4) on the sale of Kosher meat. 
Three informations were laid against the 
defendant, a London butcher, one for 
selling meat which was "not of the nature 
demanded,” and t wo under the Merchandise 
Marks Act for " applying a false trade 
description ” to his meat. We do not 
read that the first summons was dealt with, 
but on the second two, the learned magis- 
trate had to deoide whether in fact the 
description given by the defendant to his 
meat was false. There is in London a 
Board whioh is the orthodox body invested 
with the duty of supervising and licencing 
the slaughter and selling of meat for 
Jewish consumption there. For some reason 
whioh it is impossible to guess, this Board 
refused to license the defendant, where- 
upon he went and got a licence from 
some other Rabbi who was not on the 
.Board at all. The magistrate deoided that 
this Rabbi had not the position and fol- 
lowing among orthodox Jews to oommend 
himself as a licensing authority to them, 
and that therefore any meat sold as Kosher 
meat on the strength of a licence given 
by him was sold with a false description. 
The oases under the Act are legion 
and we remember nothing quite near the 
point. The Law Journal . 

A Juror in Waiting 

In the issues of The Times newspaper 
of the lith Nov., there appeared a letter 


Contemporaries, 

from one who, with some 200 others, had 
recently completed his term as a petty 
juror at the Central Criminal Court for the 
September session. His hours in the jury 
box totalled fourteen-and.a-half, bub those 
hours were scattered like beads of a dis- 
rupted neoklaoe ; he had to attend on no 
fewer than ten days spread over four broken 
weeks. As a juror in waiting he was afford- 
ed ample time for “learning and relearn- 
ing the topography of all four Courts,” but 
he would have been well satisfied with a 
less thorough course of study. To most 
people, the writer of the letter suggests, 
jury service in the Criminal Courts is the 
reverse of a pleasant job, but it is a duty 
imposed by citizenship, and must be per- 
formed, even at the cost of inconvenience 
and sometimes of financial loss. He thinks, 
however, that loss and inconvenience should 
be reduced as much as possible ; the 
authorities are surely able to foresee within 
reasonable limits whioh oases will be short 
and whioh long and they should find it not 
too difficult to arrange a time-table for 
jurors which would make things more bear- 
able. He has little doubt that if jurors 
could insist on being paid their expenses 
they would have to endure fewer wasted 
days. Certainly, if all losses could be added 
to the expenses and no very rigid test as 
to remoteness were employed, many jurors 
in waiting would be able to present quite 
respectable bills at the end of their periods 
of jury service, and the consequent demand 
for economy might make their lot much 
more endurable . — The Law Times . 


8 Journal 


1938 


REVIEWS 


University College of Law Journal, 
Edited by P. B. Bhave. Published by 

M. HidaYATULIjAH, b.a. (Cantab), Bar. 
at.IjAW, at the University College of Law, 
Nagpur. Pages 80. Prioe Re. 1 eaoh. We 
acknowledge the receipt of Part No. 1 of 
Vol. No. 5 of the above journal. 

Commentaries on the Provincial 
Insolvency Act (5 of 1920), by L. Sub- 
RAHMANYA Sastri, BA., B.L., Vakil, 
Madura. Pages over 500. Prioe Rs 9. 

This book supplies the need for an up-to- 
date commentary on the Provincial Insol- 
vency Act. The author appears to have 
taken great pains and bestowed much 
thought in the preparation of this work. 
Not only has he lucidly explained the prin- 
ciples deduoible from the mass of case law, 
but also he has discussed controversial 
points and given his own views boldly. He 
has rightly pointed out the necessity for 
amending some of the seotions in the Act. 
The appendices contain muoh useful infor- 
mation including the rules of the Bombay, 
Allahabad, Madras and Caloutta High 
Courts. The book is bound to be a very 
useful work of reference on Insolvency 
Law both to the Bench and the Bar. The 
printing and get up leave nothing to be 
desired and the prioe is moderate. 

The Indian Companies Act, 1913 by 

N. N. Siroar, Barrister. at-law, and SusiL 

O. Sen, Advocate. The book oan be had 


from the Book Company Ltd., College 
Square, Calcutta. Pages over 900. Price 
Rs. 20. 

The authors of this invaluable commen- 
tary on the Companies Act as amended 
were mainly responsible for the framing 
and safe passage of the Amending Act in 
the Assembly; and this fact is bound to 
enhance the popularity and utility of the 
book as an authoritative commentary on 
the Companies Aot. The ohanges made by 
the Amending Aot and their implications 
have been lucidly explained. The notes to 
the Sections are exhaustive and critical 
with reference to case law — both Indian 
and English. The Index is well arranged 
and exhaustive. The printing and get up 
are good. 


The Indian Inoome.tax Aot, by 6. R. 
Jain. Published by the Income-tax Law 
Publishing House, Chandni Chowk, Delhi. 
Volumes I and II. Pages over 700. Prioe 
Rs. 10 of both Volumes. 

This appears to be one of the latest com- 
mentaries on the Inoome.tax Aot The 
author has thoroughly and exhaustively 
dealt with the subjeot with copious refer- 
ence to English and Indian case law. The 
Indian case law has been brought up to 
October 1937. The rules of the Board of 
Inland Revenue are given in the appendix. 
The book will be of great use to lawyers 
and inoome.tax authorities. The prioe is 
moderate. 
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Reform in Hindu Law 

Need for Codification 

By 

(K. B. Gajendragadkar, b.a. ll.b., Pleader, Satara City.) 


A glance at the proceedings of the Im- 
perial Legislative Council will convince 
the reader that in every Session, for the 
fast ten years an attempt is made to bring 
^ome sort of Bill to make changes in the 
•provisions of the present Hindu law. 
The Hindu Law of Inheritance Amend- 
ment Act of 1929, Child Marriage Restraint 
Act of 1929, Hindu Gains of Learning 
Act of 1930 and the reoently passed The 
Hindu Women’s Right to Property Act of 
1937 are some of the instances to show 
that the present state of Hindu law is 
far from being satisfactory, and there is 
distinctly visible a growing tendency on 
the part of the legislators to reform the 
Hindu law with a view to bring it in a 
Sine with modern ideas and ideals. An 
attempt is made in this article to examine 
an brief the nature of the Hindu law, the 
possible ways of its reform and the neces- 
sity of its codification. The rules of Hindu 
law as observed by the Privy Council in 26 
I A 113 1 are an admixture of morality, 
religion and law, and it is not often easy to 
determine where religion ends and mora- 
lity or law begins. Mr, J. D. Mayne has 
put forth the view that Hindu law was 
originally independent of religion and 
based upon immemorial custom, that the 
religious element subsequently grew up 
and entwined itself with legal conceptions 
(Mayne, Hindu Law and Usage, p. 4). All 
this is more or less speculative. But what 
is oertain is that the distinction drawn by 
modern jurists between municipal or posi- 
tive law and moral or ethical law is not 
observed in the early Hindu jurisprudence. 
The whole body of rules regulating the 
lifo of a Hindu in relation to civil conduct 
as well as to the performance of religious 
ceremonies is inoluded under the general 
name of the Dharmashastra. 

The sources of H indu law, according to 

Sri Balusu Gurullnga Swami v. Bri Balusu 

Rama Lakshmanna, (1899) 21 All 460=22 
=26 1 A 113=7 Bar 330=9 M L J 
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practical classification are: (l) the original 
texts, (2J the commentaries on them, (3) 
established custom and usage, (4) judicial 
decisions. The shrutis consist of hymns 
and deal with religious rites, true know- 
ledge and liberation. Beyond an incidental 
allusion to a rule of law, they hardly throw 
light on any question of positive law We 
must refer to Smritis or Dharmashastras 

ihe asoerfca i?ment of positive law as 
suoh. The Vedio texts are supreme and 
immutable, but the texts of the Smritis 
are of varying force and authority accord, 
mg to their purport, context and to the 
conditions, times and localities to which 

fc f 0 Ju ar | mt -!? ded to appIy - The authors 
of the Smritis themselves as well as their 

commentators always strive to aooommo. 

date themselves to the spirit of the times 

In this connexion it is the opinion of some 

soholars that the Hindu law as found in 

the Smritis was never meant to be 

applicable to all the Hindus living over 

the length and breadth of this ancient land. 

lor instanoe, Mann wrote his Smriti only 
for the tribe called the Manavas. Goutama 
compiled his law for the benefit of Chhando 
gas or followers of the Sama Veda and 
Yajnavalkya for Vajasanyeyi priests fol- 
lowing the white Yajurveda. By a sweeping 
generalization all kinds of communities 
whioh were never meant to be governed 
by the oonfliofciDg dicta of ancient sages 
are bound hand and foot by fche resfcriofcions 
intended for small groups in an archaic 
age. Neither fche sfeafcus nor fche require- 
ments of modern communities are taken 
infco aooounfc. In modern praofcioe however 
fche Dharmashasfcras are of less imporfcanoe 
than fche commentaries and digests based 
upon them land these in turn yield place fco 
the judicial decisions. Commentaries were 
written by great soholars, who on account 
of their learning and intelligence must have 
oooupied commanding positions in Hindu 
sooiety. Their views no doubt reflected the 
general praotioe and the prevailing opinion 
of their times, and at the same time helped 
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to mould the law under oolour of interpre. 
tationinto harmony with the requirements 

of the society. 

The commentaries are at the present 
day the real authorities on the subject. 
Their definitions and constructions are held 
to be binding on the Courts except where 
they have been superseded ^ by usage or 
modified by more authoritative exposition 
of law in the shape of judioial decisions. 
Vignaneshwara’s opinion, for instance, is 
practically of greater importance now than 
the text he comments upon. The inter- 
pretations of the commentators have thus 
served as an agency for the gradual develop- 
ment of the law. Usage in a general sense 
has been another principal source of Hindu 
law. Courts are expeoted not to impose 
upon people any rule of law simply because 
it finds a place in the Smriti of Manu or 
Yajnavalkya without ascertaining whether 
it is living law or dead letter. The ques- 
tion oame up for deoision in the leading 
case in 12 M I A 397 2 as to whether the 
Indian Courts should administer the Hindu 
law as found in the original Bhastras or as 
interpreted by present-day Pandits, and it 
was held that the law actually in vogue 
should be administered, however defective ib 
may be and however far it may have depart, 
ed from the spirit or letter of the anoient 
law. The decisions of the Courts of law 
established under British Rule have played 
a large part nob only in ascertaining and 
supplementing but even in many respeots 
modifying the Hindu law. There is no 
denying the fact that there has been a 
marked arrest in the development of 
Hindu law after the institution of British 
Courts of justioe. The law whioh was 
originally administered by private tribu- 
nals was highly elastic and had gradually 
grown by the assimilation of new usages 
and the modification of anoient text law 
under the guise of interpretations, but its 
spontaneous growth was suddenly arrested 
after the administration of the country 
passed into the hands of the British and a 
degree of rigidity was given to ib whioh it 
never before possessed. 

The position of the present Hindu law 
in short is this. The law as it obtained 
in past oenturies was presumably su£fi. 
oient to meet the requirements of those 
times. But with the increasing ohangeB 

2, Oolleotor of Madura v. Mufctoo Ramalinga, 
(1867-69) 12 M I A 897=1 Beng L R 1=10 
W R 17=2 Suther 135=2 Bar 361 (P 0). 
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in the social, oultural and eoonomio oondi. 
tions, it has beoome more and more inade- 
quate and difficult of application. The 
intimate oontaot between the civilization 
and traditions of India and the ideas and 
institutions of the West, and the awaken, 
ing of the national oonsoiousness have also 
had their effeot on the mental attitude of 
the more intelligent olasses. 

The Courts have, during a century or 
more of British Rule, introduced funda- 
mental changes in the law as laid down 
in the books regarded by the Courts 
themselves to be of paramount authority. 
They thereby displeased the orthodox 
section of the community, on the other 
hand the Courts, being bound to adminis- 
ter Hindu law as laid down in the Sanskrit 
works, have their hands tied down in 
several respeots and cannot completely 
introduce modern tendencies into the teach- 
ing of anoient books. The attempt made 
by our Courts to apply the old rules to 
the greatly changed oiroumstanoes has 
resulted in an increase of precision in 
some directions but at the same time has 
entailed a corresponding loss of adapta- 
bility. As a matter of faob Hindu law is 
becoming set and crystallized under exist- 
ing conditions, instead of remaining fluid 
and adaptable as it was in previous 
oenturies. The only oure for this state 
of things lies, the present writer humbly 
thinks, in the enactment of uniform » 
simple , codified law. 

This short aooounb of Hindu law is 
enough to show that what is being 
administered to-day is in no sense a code 
of ready-made law. Ib is a composite 
body of rules and exceptions of principles 
and precedents whioh have developed 
with time, oiroumstanoes and necessity. 
And it has to be gathered not so much 
from the original texts as from the* 
authoritative commentaries of later times 
and more and more at the present times 
from the mass of judioial decisions. It 
would not be quite inaoourate to describe 
the present Hindu law as a sort of 
common law whioh has been slowly bnilt 
up in the course of the ages on a solid 
foundation of aooepted rules and estab- 
lished usages interpreted by commenta- 
tors and Judges and altered here and there 
by legislation. 

No one but the fanatic will assert that 
it is for the good of Hindu Sooiety to 
preserve corruptions and perpetuate defeote 
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that may have crept into its legal and 
social institutions in the oourse of the 
ages. . Those who stand aghast at the 
very idea of any change in the Hindu law 
not only ignore the entire oourse of its 
development through the centuries but 
also do very insufficient justice to its 
remarkable capacity for its assimilation. 

The rise of new interests and new cir- 
cumstances in the progress of sooiety 
bring in their train new questions of law, 
the proper solution of which is not 
always furnished by the existing codes. 
Among the agencies which have been 
effective in greater or less degree in the 
moulding of laws and institutions to suit 
changing needs and conditions may be 
mentioned: (l) custom, (2) individual ohoice, 
(3) judioial interpretation and (4} the 
last and the most important, legislation. 
Custom or usage has been one of the 
main instruments of legal development 
in India. Usages have grown side by side 
with the body of law and have tended it 
steadily. The fullest effeot is given to 
custom both by Courts and by legislation. 

Clear proof of usage will outweigh the 
written text of law” : 12 M I A 397. 2 

Individual choice is exeroised mostly 
when dispositions of property are made 
by means of alienations, gifts and bequests. 
It is specially attracted by circumstances 
where the laws of intestate succession 
are harsh and at variance with the diotates 
of natural love and affection. The prac- 
tice of testamentation is not yet suffi- 
ciently widespread in India, ignorance, 
prejudice and inertia being the main 
reasons, besides, the operation of the joint 
family system. Indeed, the idea of a will 
was itself wholly unknown to Hindu law 
and the original Sanskrit has no distinctive 
term to express it; besides, the practice of 
testamentary disposition is still excep- 
tional in India. Though wills are resorted 
to in towns to some extent, they are not 
well-known in rural areas. Many persons 
have even a sort of sentimental objection 
to making wills. Will- making has scarcely 
attained the footing of a habit, much less 
that of a custom. Until the people of this 
country acquire the testamentary habit to 
the same extent as the people of England 
or America, no inference can legitimately 
be drawn with regard to man’s intentions 
from his omission to make a will. 

Some legal reformers have urged that 
the option should be given to an individual 
or to any olass or community to elect sim- 
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pier, fairer and more reasonable provisions 
on the subject of succession to property 
contained in the Suooession Act in prefer- 
ence to the rules of Hindu law on that 
subject. Such an enabling provision is 
pot, it ^ may be explained, the startling 
innovation that it may appear at first sight. 
For, under the Hindu law as it now 
stands, a Hindu may oarry with him his 
personal law as a whole wherever he 
goes. 

The proposal amounts merely to allow- 
ing any Hindu to change that part of his 
personal law which relates to the course of 
succession to his estate without necessitat- 
ing a ohange of creed. In this connexion 
the remarks of P. Appasamy in his book 
Legal Aspects of Social Reform” deserve 
careful consideration indeed. He says 
The Succession Aot was in the first in- 
stance drawn up for the benefit of all the 
inhabitants of this country . It was 
entrusted, before the Mutiny, to a body of 
distinguished lawyers of whom Sir Samuel 
Romily was the chief, and would probably 
have been welcomed or acoepted by the 
country in the then state of public opinion 
if it had at once been passed into law. 
After that great event, it was considered 
unwise to seek to apply it to all persons, 
and so an exemption clause was introduced 
by which the vast majority of people for 
whom it was intended are now released 
from its scope. It is on the whole suoh a 
fair and reasonable piece of legislation 
that it appears to me that an option 
should be given to individual oastes or 
communities to say whether they would 
eleot for it in preference to Hindu law” 

(p. 25). Further, he remarks “if a testa- 
ment drawn by a Hindu is deemed to 
attract all the English rules that have 
been evolved in the course of ages as to 
wills, I do not see any reason why, when 
he dies intestate, he should not likewise 
declare that all the rules as to intestaoy 
that obtain under the Succession Act 
(which itself is an improvement on the 
English law of inheritance) should be made 
applicable to his family so far as succession 
to his self-acquired property is concerned” 

(p. 203). 

Apart from individual needs and prefer- 
ences, it must be reoognized that social 
necessities and opinions are always in 
advance of law and the principal agencies 
through which the law is in modern 
times brought into harmony with sooiety 
are judicial inter pretati on and legislation . 
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Before the discussion of these two 
methods of reform, it is worth while to 
consider another method whioh has found 
favour with those who seek reform in 
Hindu law and that is to explore and 
investigate the old texts. They seek 
to explain the present defeots in law 
by pointing out that they are departures 
from the wisdom of the ancients. They 
seek to show that if you only go back to 
the purity of old authorities you will be 
restoring the law to a purer form, not 
merely to a purer form but also one more 
in accord with the need of the present 
times. This method unfortunately pro- 
ceeds upon the assumption that the 
ancient texts foresaw all the needs 
of the future and that they con- 
tained every possible provision for the 
requirements of future ages. This process 
requires very often a considerable exercise 
of imagination and is also open to oriti- 
oizm on that acoount. But a more serious 
objection to this process is that those who 
place reliance upon it have too great a 
faith in the reasonableness of the people. 
These people think that it has only to be 
shown to the people that their present 
practices and usages are not in accordance 
with the old smritis and that they would 
at once revert to the anoient usages and 
abandon the present. This method cer- 
tainly betrays a want of knowledge of the 
popular mind and its working. The oake • 
of oustom has grown so thiok that it is not 
possible to make through it merely by 
resorting to the process of interpretation 
of the old texts and by successful oritioism 
and research. This prooess of reform is 
inconvenient and almost impraotioal as far 
as the Hindu law is concerned. 

Judioial interpretations largely employ 
equitable principles in moulding law. But 
this method is dilatory and inordinately 
expensive, the oost of it falling almost 
exclusively on litigants. While considering 
this mode of reform in Hindu law, it 
must be remembered that even after a 
ourrent of decisions has been established 
by decisions of the High Court for 
years, oases are not rare where the Privy 
Counoil makes oertain observations whioh 
are supposed to overrule the long current 
of decisions, and a orop of litigation at 
once springs up. This can be well illus- 
trated by some concrete instances. It 
had long been thought that for a father’s 
antecedent debt, not inourred for an illegal 
or immoral purpose, the whole family pro- 
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perty including the son’s interest was> 
liable to be sold even if the father wa| 
alive. Then came the case in 39 All 437 
in whioh the Privy Council made certain 
observations whioh were supposed to havo 
overruled the above mentioned long our- 
rent of decisions. Curiously enough, the 
Privy Counoil again restored the authority 
of the old rulings in 26 Bom L R 
500. 4 Another striking instance is that 
of the law of adoption by a widow in the 
Bombay Presidency. It had been long 
established that a widow could not adopt, 
if her husband died in a state of union 
and if he had not expressly authorized 
her to adopt. The Privy Counoil in 24 
Bom L R 609 B held that in the Maratha 
country a widow can adopt without 
the consent of her husband's kinsmen, 
whether the husband was joint or 
separate at his death, provided he had 
not expressly forbidden her to adopt. But 
in 50 Bom 468° it waB held by their 
Lordships of the Bombay High Court 
that the remarks of the Privy Counoil 
in 24 Bom L R 609 6 were obiter diota 
and consequently no ohange had taken 
place in the law of adoption by the widow 
in the joint family in the Bombay Presi- 
dency. Then came recently a decision of 
the Privy Counoil in 35 Bom L R 20Q 7 
in whioh it was held that the widow of a 
coparcener in a joint family has power to 
make a valid adoption without the consent 
of the surviving coparceners. After this 
deoision of the Privy Council, a series of 
decisions were given by the Bombay High 
Court. The oareful reading of these deci- 
sions will oonvinoe the reader that the law 
of adoption by a widow in the joint family 
is still in the oonfused state. Forinstanoe, 
Shingne J. held in 37 Bom LR 193, 8 that the 
adoption by the widow of the son was 
invalid as the estate has already vested in 

3. Sahuram Chandra v. Bhup Singh, (1917) 4 

AIR P 0 61=39 I C 280=44 I A 126=39 All 
437 (PC). 

4. Brij Narain v. Mangala Prasad, (1924) 11 AIR 

P 0 50=77 I A 689=61 I A 129=46 All 96= 
26 Bom L R 600 (P 0). 

6. Yadav v. Namdev, (1922) 9 A I R PC 216=64 
I 0 636=48 I A 613=49 Cal 1=17 N L R 
146=24 Bom L R 609 (P 0). 

6. Ishwar Dadu v. Qajabai, (1926) 13 AIR Bom 

436=96 I 0 712=60 Bom 468=28 Bom L R 
782 (F B). 

7. Bhimabai v. Qurunath Gouda, (1933) 20 A I R 

P G 1=141 I O 9=60 I A 26=67 Bom 167 
= 36Bom L R 200 (P 0). 

8. Vishnu Bapu v, Lakshml Sakharam, (1995) 
22 A I R Bom 182=168 I 0 1086=37 Bom 
L R 193, 


1938 


Reform in Hindu Law — Need for Codification 


the third person. This view was first dis- 
approved by Broomfield J, in 37 Bom L R 
786 ; for at page 791 he says: “ With 
respeot I find myself unable to aooept the 
learned Judge’s (ShiDgne J.’s) view that 
the adoption was invalid Further in 39 
Bom L R 382, 10 which is a Full Bench 
case of the Bombay High Court and which 
is considered as the authority on this 
branch of law up to this time at least, the 
Chief Justice remarks at page 413 in that 
case : The deoision, I think, cannot be 

supported in so far as it holds that the 
adoption itself is invalid.” Again Rangne- 
kar J. who heard this case along with 
the Chief Justice approves the very deoi- 
sion of Shingne J. and remarks at page 
439 : I respectfully agree with the judg- 
ment and in my opinion that was the 
correct view to take on the faots. ” In 
38 Bom L R 100, J1 Barlee J. has held the 
adoption to be valid. This view is held 
to be incorrect both by the Chief Justice 
and Rangnekar J., for, in that very Full 
Bench case the Chief Justice remarks with 
reference to that deoision of Barlee J.: " In 
my opinion the deoision is wrong” page 413. 
Rangnekar J. also agrees and remarks: “I 
respectfully dissent from the view taken 
that the adoption was valid ” (page 441). 

This discussion will show that judicial 
decisions are not always a sure and defi- 
nite mode of the reform of Hindu law. 
When there are such divergent and con- 
tradictory opinions regarding a particular 
case even amongst Judges of: the High 
Court which is considered as the highest 
tribunal, there is no wonder that lawyers 
who are supposed to be oonversant with 
the current oase law as reported in 
authoritative periodicals are themselves at 
a loss to know exactly the legal position 
of the widow as far as adoption is con- 
cerned. It beoomes therefore very difficult 
to give a definite and correct opinion upon 
a question whether in a particular case a 
widow in a joint family can adopt. Codi- 
fioation of the Hindu law certainly will 
reduce all such evils. In another way 
judioial decisions are also helpful, for when 
the souroes of law are texts and are open 
t p the charge of o bscurity or ambiguity, 
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the Judge is within his provinoe in trying 
to interpret the texts and evolving some 
rule or deoision which would probably b© 
in accordance with the needs of the times. 
But this method also has sometimes led 
to strange results as varying interpreta. 
tions are put on the same text by Courts 
though there may be no varying interpre- 
tations of the commentators thereon. 
Manu says the the son given away (in 
adoption) shall never take the family (name) 
and_^the wealth of his natural father ” 

^ : iffl Manu 

Ch.9, Yol. 142. 

In a case in 29 Mad 437, 12 it was deci- 
ded, following this {text that where in a 
joint family a person was the sole survivor 
and was subsequently given in adoption in 
another family, he did not lose by the 
subsequent adoption the property he had 
already taken in the family of his birth 
But in 40 Bom 429 13 it was held on the 
construction of the same verse of Manu 
that, where property had become solely 
and exclusively vested in a person who 
was. subsequently adopted into another 
family, he became divested of that pro- 
perty by his subsequent adoption. 

It must however be readily acknowledged 
that such progress as Hindu law has made 
for nearly a century past has been due 
mostly to the decisions of the Court though 
of oourse by these decisions very large 
inroads have been made on old Hindu law 
and strange results have therefore followed. 
To take an example: the Mitakshara is 
regarded as of the highest authority 
throughout India except in Bengal where 
the Dayabhag prevails. In spite of this, 
the Courts have departed from its doc- 
trines in allowing a coparcener to sell his 
share in the joint family property for value, 
without family necessity, in allowing 
females like the son’s daughter or son’s 
widow to succeed, in interpreting the 
word stridhan whereby property inherited 
by a female even from a female is excluded 

from the incidents of being stridhan : 25 
All 468, 14 

Legislation is ultimately the last and 
certainly most effective of the modes of 
reform in Hindu law. In the infancy of 
the nation, this method is rarely called 
in to action for the general reform of pri- 
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vate law, but its use becomes frequent iu 
advanced societies with growing expe- 
rience of its efficacy in achieving the desir- 
ed objective. Legislation has also the very 
important advantage of making the laws 
of the country easily available and fami- 
liar both to the administrators of justice 

and to the people at large. 

The objection commonly urged in British 

India against all suoh legislation is that 
Government should not interfere with the 
personal laws and social institutions of the 
people, that any suoh interference would 
be a breach of the Crown’s guarantee of 
religious neutrality and that the necessity 
for reforms must be left to be determined 
by the people themselves. There oan be 
no doubt that legislatures oan interfere 
effectively for the purpose of removing the 
defects and filling up the gaps in the exist- 
ing laws. All the anoient rules of evidence 
which depended on ordeals of fire and 
water and the caste of the witness or of 
the aooused have been thrown overboard 
and a set of sensible rules are introduced 
which have become part and parcel of 
intellectual inheritance of modern India. 

The arohaio criminal law of the Hindus 
with its crude punishments varied accord- 
ing to the class of the offender have been 
supplanted by a simple and orderly Penal 
Code whioh has been found to be so admir- 
able and useful that it has been copied in 
all the Native States and in suoh distant 
places as Hongkong and Zanzibar. The 
law of Contraot, the law of Torts and 
other principles of the'English equity have 
been transferred wholesale to -.India in 
substitution for the corresponding portions 
of the original Hindu law. Wills were 
unknown to Hindu law; the .power of 
making testaments though in conflict with 
the Hindu principles of inheritance and 
tends to loosen the ties of agnatio family, 
has been accepted by educated public opi- 
nion without cavil or demur. The English 
laws of negotiable instruments and of 
limited companies have given an impetus 
to commerce by opening new avenues for 
capital and enterprise,' and introducing 
western instruments of exohange. The Pro- 
bate and Administration Acts, though pro- 
foundly alien in spirit to the original Hindu 
law, have been silently introduced, and have 
modified the practices of large communities. 
The Limitation and Registration Aots have 
likewise influenced the people and made 
them vigilant and assertive. Even in the 
domain of private or family law, there have 
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been signal instances of legislative activity 
which have been accepted with acquies- 
cence. Some of the more important of 
these measures affeoting the Hindu com- 
munity are enumerated below as likely to 
give an idea of the scope and nature of 
these interferences by statute : (1) Free- 
dom of religion, (2) Hindu widow’s re. 
marriage, (3) Special Amendment Aot, 

(4) the Hindu law of Inheritance Amend- 
ment Aot, (5) Child Marriage Restraint Act, 

(6) Hindu Gains of Learning Act, (7) Hindu 
Women’s Right to Property Act. 

The Legislature has thus actively inter- 
fered in the past to modify the law when 
suoh interference was considered necessary 
and just and it oan undoubtedly interfere 
in the future also for the same purpose. 
The principle of religious neutrality was 
adopted at a time when British adminis- 
trators had no means of ascertaining the 
views of the people and the true ruleB of 
Hindu law. But now it is the Hindu 
members of the Legislature who are intro- 
ducing Bills dealing with the rules of 
Hindu law and they will have the support 
of a large number of Hindus themselves. 
This cry for maintaining the religious 
neutrality is based on the statement in the 
famous Queen’s Proclamation. ^ The exaot 
words in the Proclamation are “in framing 
and administering laws, due regard be paid 
to anoient rites, usages and customs in 
India." It is nowhere stated therein that 
absolute non-interference will be observed . 
And this principle in the Proclamation 
was explained by the then Viceroy and 
Governor-General of India, Lord Lands- 
downe, in 1891, in the following unequivo- 
cal terms ; 

Now the Aot far from absolutely precluding 
the Government of India from dealing with 
matters affeoting religion contemplates the possi- 
bility of suoh legislation beooming neoessary 
although it safeguards it from irresponsible initia- 
tion. The words of 8. 19 show as olearly as poS 1 
sibie that Bubjeot to proper preoantlons legislation 
suoh as that whioh is now taking plaoe was con- 
templated by Her Majesty’s advisers who were 
responsible both for the Proclamation and for the 
Aot whioh I have quoted. 

Then again, what may be a matter of 

right policy on the part of a purely foreign 

administration need not necessarily set 

limits to the constitutional powers of a 

Legislature established on a national basis 

on whioh all interests likely to be affected 

by its aots are adequately represented. 

That legislation must not be undertaken 

in regard to the personal laws of the 

Hindus without the unanimous support of 
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the entire community is surely an extra- 
vagant claim. If accepted, it would be 
tantamount to prohibition of legislation in 
any shape, for, in regard to measures of 
legislation,^ the only oorreot and feasible 
test is furnished by the principle of aiming 
at the greatest good of the largest portion 
of the community without sacrificing the 
legitimate interests of any. Where there- 
fore an important measure of reform is 
dictated by the true well-being of the 
people as a whole and is supported by 
the mass of enlightened public opinion, 
the faot that there is a certain amount of 
dissatisfaction amongst the more conser- 
vative elements should not prove an 
insuperable obstacle. Suoh feelings of 
dissatisfaction are nearly always evanes- 
cent; they usually give place to acquies- 
cence and after some experience even to a 
oheerful acceptance of the new situation. 

Another objection raised against the 
reform in Hindu law by legislation is that 
India is a vast country and consists of a 
large number of provinces with marked 
diversities in conditions, languages, laws 
and customs. There are several schools 
of Hindu law in India. It would there- 
fore be practically impossible to enact a 
uniform and comprehensive code applica- 
ble to all Hindus in British India. Really 
speaking there is not muoh force in the 
above objection. The present writer 
humbly thinks that it is now time that 
India should be governed now by one 
system of Hindu law. In the old days 
the particular author, say Jimutavahana 
or Nilkanth of Mayukha was held as 
authority in the territories in which that 
author primarily lived. Besides, there 
were then absolutely no means to ascer- 
tain the views of the author in Bombay 
for people living in places away from 
Bombay. Even in the Bombay Presidency 
there is one law in the Konkan, another 
in Gujarat and a third one in Maharastra. 

Is it essential now ? Suoh kind of dis- 
tinctions must certainly be dispensed with. 
The advocates of the reform of Hindu law 
assert that just as the All India Banking 
Committee was appointed with Provincial 
Committees to assist it, so All India Hindu 
Beform Committee may be appointed and 
if necessary and desirable provincial com- 
mittees may be formed to assist the main 
committee and provincial notions and 
customs should be taken into account in 
suggesting reforms in Hindu law. This 
committee should not rest content with 
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suggesting small instalments of reform, 
which will be satisfactory to none or at 
best merely serve to whet the appetite for 
further instalments but, to make a full and 
careful survey of the entire field and to 
submit a comprehensive and practical 
soheme of reform which without entailing 
violent departures from past tradition and 
progress, will serve to meet the just and 
reasonable requirements of the immediate 
present. 

There are some who advocate a whole, 
sale codifioation of Hindu law, oodifioation 
not merely of the rules of the Hindu law 
as they are at present, but codifioation in 
the sense of amendment and modification. 
They^ consider that the system of Hindu 
law is one entire structure and it ought 
not to be impiously touohed here and 
there but that the whole structure should 
be thoroughly examined and every part of 
it tested, and comprehensive codified Hindu 
law should be produced. In the absence 
of codification, there is great waste of 
money of litigants, there is immense loss 
of time and there are years of anxiety and 
suspense before the litigant ultimately 
knows his position under the Hindu law. 
Codification will reduce all these evils. 

While there are others who fear that this 
ambitious project of the codification of entire 
Hindu law will involve great difficulty. 

It will take an enormous length of time. 

It will also rouse considerable agitation 
and opposition. In their opinion an ambi- 
tious project of this sort is the surest way 
of blocking necessary legislation on those 
points where the need for ohange is most 
pressing. Pieoemeal legislation has thus 
its own manifest advantages over whole- 
sale oodifioation. These people therefore 
assert that the surest and most praotioal 
way of dealing with the defeots in our 
law is to make alterations, as the neces- 
sity beoomes felt. It is far better, they 
say, to take up those points first as to 
which the existing law is found to work 
with speoial hardship or injustice or the 
decisions of the Courts are in hopeless con- 
flict. The wants of society are so varied 
that it is impossible for the Legislature to 
provide beforehand for every case and for 
all possible emergencies. 

While discussing the possibility of the 
codifioation of Hindu law, it is interesting 
to note the observations by the Civil Jus- 
tice Gommittee in its report. The Com- 
mittee says : 
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Bo far as Hindu law is ooncerned, the project of 
a Code cannot, we think, be rejected as impracti- 
cable from a purely legal point of view provided 
that the attempt is made by stages . . . We have 
eome excellent texts books on Hindu law; some of 
them cover the whole or practically the whole 
field so far as text books can oover it. But a Code 
of Hindu law is the work of many men for many 
years* a programme has to be laid down; and in 
the end the desirability of the Code oan only be 
judged by the results of the attempt. Hindu 
law is highly logical but is of a very high degree 
of complication and the old principles are meeting 
with new sooial conditions so as to produoe pro- 
blems which the old logic does not always solve. 


(Pages 634-35). 

So far as reform of women's rights in 
Hindu law is oonoerned, a cooked food 
is already provided by two reports on this 
subjeot. One is the report of the Com- 
mittee appointed in Baroda State and its 
.report is entitled “The Hindu Women’s 
Property Bights”. The Committee ap- 
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pointed by the Government of H. H. the 
Maharaja of Mysore has produced scholarly, 
thorough and all pervading report on this 
subjeot under the title of “Women’s Bights 
under the Hindu law.” On the strength 
of these reports, both the States have made 
enaotments in their own States. These 
States, it oan confidently be said, have the 
privilege of setting an example to other 
parts of India in so important and far 
reaching a matter — one that is both neces- 
sary and inevitable as the final emanci- 
pation of women from unjust traditional 
restrictions and oivil disabilities. 

The legislative body in British India 
has certainly only to consider the weighty 
reports and the ohanges made and pass 
Acts accordingly. When will this auspi- 
cious day really dawn? 


A COMMON ERROR 

By Mr. K. S. Gumbhir, B.A. (Hons.), LL. B., P. C. S., Gold Medalist, 

Administrative Sub-Judge, Rawalpindi . 


It not infrequently happens that the 
compromises in oivil suits or execution 
oases inolude matters extraneous to the 
suits in whioh the compromises are made, 
as for example : A sues B for the reoovery 
of Bs. 1000; eventually B offers A that he 
would pay Bs. 1000 by certain instal- 
ments. A agrees to aooept the sum to be 
paid by the instalments proposed by B 
only if B also agrees to allow his specific 
immovable property to stand as seourity 
for the due performance of his offer, say a 
house or a shop the description of whioh 
is specifically given and whioh is for our 
hypothesis of the admitted value of Bs. 500. 
In case of default B also offers A the right 
to sell the security offered. A accepts 
these terms and a petition is presented to 
the Court praying that decree be passed 
according to the terms of the compro- 
mise. The decree is accordingly passed. It 
may be noted that the petition for the 
compromise is not registered in accordance 
with the Registration Aot of 1908. Subse- 
quently B transfers his rights to one C in 
the house or the shop whioh had stood 
seourity for the due performance of the 
above-mentioned compromise. The ques- 
tion for determination is whether A has 
got by law any right to sell the property 
in case default ooours in the payment of 
the instalments. Suoh compromises are 
made so often and the common error is 


committed so frequently that I would like 
that every man dealing with the litigation 
must thoroughly understand that a com- 
promise comprising immovable property of 
the value of Bs. 100 and upwards other 
than that whioh is the subjeot matter of 
the suit or execution proceedings requires 
compulsory registration: vide S. 17 (2) (vi)« 
Registration Aot of 1908. The penalty for 
non-registration is given in S. 49 of the 
same Aot whioh provides that no document 
required by S. 17 to be registered shall 
affect any immovable property comprised 
therein. Previous to the Amendment made 
in 1929 of S. 17 (2) (vi), Registration Aot, 
the law on the point was in a confused state. 
S. 17 (2) (vi) till 1929 ran as follows : 

“Nothing in Ols. (b) and (o) of sub-s, (l), 
B. 17, Registration Aot, applies to any deorea 
or order of a Court or any award.” Thus 
it was held by the highest judicial autho- 
rity of their Lordships of the Privy Counoil 
in 47 Cal 485, 1 that any decree passed by 
a Court of competent jurisdiction did not 
require compulsory registration even if it 
comprised immovable property other than 
that whioh was the subjeot matter of the 
suit or execution proceedings. But it must 
be noted that the amended 8. 17 (2) (vi) 
has superseded this Privy Counoil deoision 

1, Hemanta Kumar! Debt v. Midnapur Zamln- 
darl Go., (1919) 6 A I R P O 79=53 I O 534 
=46 I A 240=47 Oal 485 (P O). 
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uO this extent, that if the consent decree 
comprises immovable property other than 
■that which wa9 a subject matter of the 
suit or execution proceedings, then it is 
not exempted from registration and if not 
■registered, shall not affect any immovable 
property comprised in the consent deoree 
other than that which was the subject 
matter of the suit or the execution pro- 
ceedings. This is the rook where many a 
man has stumbled and many a clever 
defendant has escaped liability. 

% It is immaterial whether the registra- 
tion is made the same day or within the 
time allowed by the Registration Aot, for, 
once a dooument i3 registered, the regis- 
tered document operates from the date of 
•execution. Suppose, for instance, a deoree 
is obtained on the basis of a compromise 
►comprising immovable property other than 
f that whioh was the subject matter of the 
*auit or the execution proceedings on 1st 
January 1934 and its registration is effected 
on 1st August 1934; the effect of registra- 
tion shall oommenoe from the day the decree 
•was obtained, i. e. from 1st January 1934 
-and not from 1st August 1934 when it is 
actually registered, because according to 
■8. 47, Registration Aot of 1908, the 
registration has retrospective effeot from 
the date of the execution. It is a blunder 
to suppose that because a deoree in a Civil 
'Court has been obtained on the basis of a 
►compromise comprising immovable pro- 
perty other than that which is subject 
matter of the suit or proceeding, the 
•property comprised in the compromise is 
•affected. This is not the law on the point. 
Unless the said deoree is registered, it can- 
not and would not affect any immovable 
.property comprised in the compromise 
•other than that whioh is the subject matter 
•of the suit or proceedings. This much 
♦would serve a warning to the persons oon- 
•oerned in civil litigation. 

Before concluding, I would like to draw 
• a line of distinction whioh their Lordships 


of the Privy Council have brought in bold 
relief in 43 Mad 2 14. 2 A petition of com- 
promise as a rule recites the terms agreed 
by the parties with a prayer to the Court 
that either a decree or order of the Court 
be passed in terms of the compromise or 
the suit should be allowed to be with- 
drawn or dismissed and it had been often 
urged and also held in a large volume of 
cases that a petition of compromise is a 
mere statement to the Court that certain 
terms have been agreed upon between the 
parties with a request to the Court to dis- 
miss the suit or allow it to be withdrawn 
or to pass a deoree or order in terms of a 
compromise, and that the compromise 
does not create, declare or assign or 
extinguish any interest in the immovable 
property comprised therein. The princi- 
pal argument in support of this contention 
being that the oral agreement preceding 
the drafting of the petition being the 
foundation of the compromise and the oral 
agreement not being in writing and the 
petition of compromise being merely a 
reoital of that oral agreement, it did not 
require compulsory registration. This con. 
tenbion had oarried the day till the deoision 
of their Lordships of the Privy Council in 
47 Cal 484 1 and their Lordships* deoision 
in 43 Mad 244 2 in which they held that a 
petition of compromise is not a mere 
statement to the Court and that oral evi- 
dence to prove the oral arrangements bet- 
ween the parties themselves antecedent to 
the drafting of the petition presented to the 
Court was inadmissible having regard to 
S. 91, Evidence Aot. We oannot imagine 
any agreement between the parties unless 
an oral agreement precedes it, but if it is 
once reduced to writing then that writing is 
the sole evidence of its oontents and is the 
sole foundation stone of the terms of the 
writing. 


2. Varada Pillai v, Jeevarathnammal, (1919) 

6 AIR PO 44=53 I G 901=46 I A 285= 
43 Mad 244 (P 0). 
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The Scheme of and the Legislation for Free 
and Compulsory Mass Education. 

THE VIDYA MANDIR SCHEME 

A WAY TO THE SPREAD OE FREE AND COMPULSORY 
MASS EDUCATION WITHIN A FIXED PERIOD. 

1. Historical retrospect. — In ancient India the primary duty of rulers was to 
look after the sooial well-being of the people. Famous eeafcs of learning like Takaha. 
abila and N aland are land. marks in the ancient history of India. They always remind* 
us that anoient Hindus were great admirers of learning and helped with grants and 
endowments gigantic institutions which diffused learning to thousands for centuries 
past. It will now serve no useful purpose to give details of all these institutions. Edu- 
cation was however, widely diffused at the time when the Britishers came to India, 
Two sets of parallel schools were found in existence in the land the parishads, tols 
and pathashalas of the Hindus on one hand and maktabs and madrasas of the Muslim* 
on the other. Parishads were institutions of the learned and elders ; tols were mostly 
confined to primary school instruction of the Brahmins ; and pathashalas were th* 
real elementary sohools imparting instruction to all and were very numerous through- 
out the country. Maktabs were schools which were attached to mosques and wero 
primary sohools of our Muslim brethren and madrasas were their secondary and 
oollegiate sohools for higher learning. 

2. With the advent of Europeans in India, wars and strifes began for supremacy. 
These oonfiiots hardly gave any time for thought as regards the development of educa- 
tion. In faot all progress was retarded by these strifes. They were all busy 
territorial acquisition and aggrandizement of power. When the English ultimately 
established their supremacy over the Portuguese, the Dutoh and the French, and 
became virtually masters of this land, they still found these parishads, tols, patha- 
shalas, maktabs ana madrasas in existence, the reason being that in many oases indivi- 
duals had made endowments for education and therefore notwithstanding wars and 
strifes, sohools started on suoh foundation continued to flourish in some parts of the 
country : but the general state of education bad greatly deteriorated. To further thfr 
cause of elementary and oriental education in India, sporadic attempts however conti- 
nued to be made from time to time by persons who were in the service of the East 
India Company. When Christian missionaries came and formed societies, the Company, 
and its servants were afraid that missionary propaganda would oreate consternation in> 
the minds of the Indian public. They were afraid of religious susceptibilities of th* 
people and would not give them aotive support. But in the long run missionaries 
succeeded and carried on their educational activities. In 1792, it was thought thafc 
education in India should not be left in the hands of voluntary organizations as some 
responsibility for the spread of education lay on the Government. It was however not 
before 1813 that in the Charter of the East India Company a olause was inserted 
which empowered the Governor.General of India to spend one lakh of rupees eaoh year 
for the spread of education. In the Despatch of 1814 we find that greater emphasis 
was laid on the need of spending more money on higher oriental study than on elemen. 

tary education. It is in that Despatoh that we find a good testimony to the system of 
education then prevailing. It says — 

•' We refer with particular satisfaction upon this occasion to that distinguished 
feature of internal policy whioh prevails in »ome parti of India, and by whioh the 
instruction of the. people is provided, for by a certain charge upon the produce of 
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the soil , and by other endowments in favour of the village teachers , 7 vho are there . 
by rendered public servants of the country . ” 

3. From 1814 f till 1825 money was spent mostly for higher studies, but the 
struggle went on till 1835 when the fateful Despatch of Lord Macaulay was written, 
and the following policy was laid down, in the words of Macaulay — 

“ We must at present do our best to form a class who may be interpreters 
between us and the millions whom we govern— a class of persons, Indian in blood 
and colour, but English in tastes, in opinions, in morals and in intellect. ” 

4. It is now admitted on all hands that Maoaulay made a great mistake in 
imagining that western education would assimilate Indians to Englishmen in every- 
thing but their complexion. Lord Ourzon, nearly 70 years after Macaulay’s declara- 
tion admitted that “ Ever since the cold breath of Macaulay’s rhetoric passed over the 
field of Indian languages and Indian text-books, the elementary education of the people 
in their own tongue has shrivelled and pined. ” In spite of Lord Macaulay’s Despatoh 
of 1835, however, attempts were made by those who did not hold the view whioh Lord 
Maoaulay held to survey the state of education in India, particularly in Bengal and 
Madras. It is significant that at the time when Lord Maoaulay wrote his Despatoh 
according to the estimate of Mr. Adam who was appointed Special Commissioner for 
the survey of education in Bengal, there existed in the provinoe of Bengal alone 100,000 
sohools for the education of the people. Not only he made a survey, but he also made 
a number of recommendations, whioh inoluded — 

(1) that to improve the indigenous sohools the teaching staff must be improved ; 

(2) that on result of examinations held periodically by Inspectors, the Gurus 

should be enoouraged by rewards and grants ; 

(3) that each distriot should have a normal school for training of teaohers * 

(4) that small jagirs of land should be assigned in each village for the support 

of these improved teachers ; and 

(5) that a few districts should be selected first for trial of this system. 

5. Mr. Adam urged that the soheme as outlined by him should form the basis of 
true national education. It was unfortunate that his proposals were not given effect to 
and were turned down. Policy was pursued throughout the nineteenth century that 
knowledge should descend from the higher strata of sooiety to the lower. It will be 
worthwhile to quote Mr. Adam’s views on this policy. He says — 

“Instead of beginning with sohools for the lower grades of native sooiety, a 
system of Government institutions may be advooated that shall provide, in the 
first place, for the higher classes on the principle that the tendenoy of knowledge 
is to descend, not to ascend; and that, with this view, we should at present seek 
to establish a school at the head station of every zillah, afterwards pergunah 
sohools, and last of all village sohools, gradually acquiring in the prooess more 
numerous and better qualified instruments for the diffusion of education. The 
primary objection to this plan is that it overlooks entire system of native educa- 
tional institutions , Hindu and Mahomedan t whioh existed long before our 
rule, and whioh continue to exist under our rule, independent of us and of our 
projeots, forming and moulding the native character in successive generations. In 
the face of this palpable fact, the plan assumes that the country is to be indebted 
to us for sohools, teaohers, books — everything neoessary to its moral and intelleo. 
tual improvement, and that in the prosecution of our views we are to reject all 
the aids whioh the ancient institutions of the country and the actual attainments 
of the people afford towards their advancement. We have to deal in this country 
principally with Hindus and Mahomedans, the former, one of the earliest 
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civilized nations of the earth, the latter in some of the brightest periods of their 
history distinguished promoters of science; and both, even in their present retro 
grade stages of civilization, still preserving a profound love and veneration for 
learning nourished by those very institutions of which I have spoken and winch 
it would be equally improvident on our part and offensive to them tc neglect. . 

He further adds; “To make the superstructure lofty and Arne, the foundations 
should be broad and deep; and, thus building from the foundation, all classes of insti. 
tutions and every grade of instruction may be combined with harmonious and salutary 

effect". , 

6 Unfortunately the committee under the presidency of Lord Macaulay turne 

down Mr. Adam’s recommendations. From 1835 to 1854 various attempts were made 
to establish indigenous sohools, but the ory for instruction in English even in village 
schools caused a failure of all such attempts. In the year 1854 a new Charter was 
granted to the East India Company, and the Education Despatch issued by the Court 
of Directors laid the foundation of the institution of Universities in the p r 0Blde °°y 
towns. Mutiny broke out in 1857 and progress made sinoe 1854 was reviewed in 1853 
after the Mutiny. The policy of soliciting contributions from the people for main - 
tenance of schools was prohibited. The grant-in-aid system was pronounced as 
unsuitable. It commended to the careful consideration of the Government the levying 
of a special rate on land to defray the expense of schools for the rural population. 
This was the death knell of all institutions whioh had flourished on the support of the 
people and under the grant-in-aid and endowment system. 

7. In the Madras Presidency also similar enquiry was made. Sir Thomas Munro 
in his Minute written in 1826 observes that “during the eighteenth century wars and 
other causes made population migrate from place to place and thus disorganized the 
ancient system of education in the country". 

He also recommended to remedy the defects by endowments of schools throughout 
the country by Government . 

8. A committee of Public Instruction was appointed. This committee insisted on 
the necessity of seouring the sympathy and co-operation of the people. With this 
view the selection of staff was left to the principal inhabitants of a town. The 
polioy advooated by Sir Thomas Munro was, however given up, the committee was 
dissolved and a University Board was established, whioh was of opinion, that the 
light must touch the mountain tops before it oould pierce to the level and depths". 

9. In other provinces various attempts were made. So far as the Central Provinces 
are concerned, there were few sohools in the Nerbudda and Saugor districts. The Central 

r*j ^Provinces Report of the Indian Education Commission states that prior to 1861, there 
& gwas a.system of State education in Saugor and Nerbudda territories imperfeotly adapted 
fj* *after fthe mode of the North-Western Provinces (now United Provinces) and inferior to 
. ?the system existing therein. In the districts of the late Nagpur Provinces, there was 
: v n$ State education at all. In Sambalpur and its dependencies there existed only few 
; \ sraooTs for general education. Sir Biohard Temple says — 

\/ * “The people were thoroughly uuedaoated. In no part of British India could 

; ' Jv' there be found a population of less education. There was not on9 indigenous 

• •/ \ iohool to fifty villages." 

• / \Ecom 1817 to 1856, Government did nothing exoepb opening two sohools. One of 
2 f; thesfcfitwo was dosed down in 1841. This was the state of eiuoation in ouc province 
jj j befeu^ the British rule aotually established itself. 
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10. In 1836, 5.8 per cent; of the population was found literate. In 1931, it was 

8 per cent In 100 years literacy has gone up by 2.2 per cent. In the last 30 years 

in our province it has advanced only by 1 per cent. This state of affairs cannot be 

allowed to continue any longer. To bring about intellectual and national revolutionx 

spread of education in cent per cent . of population is essential and must be brought 

about within a fixed period . It is admitted on all hands that an uneduoated populace 

is dangerous for any form of government and more so for a democratic government. 

Great educationists all over the world have advocated free and oompulsory education 

for the masses. When the great European war was going on, the Bight Hon’ble 

A* H. L. Fisher moved for an increased grant in the House of Commons for elementary 

education. He supported his demand with a historio speeoh regarding it as a national 

investment worthy of being made even in that great hour of crisis for the British 
Empire. 

11. The Direotor of Publio Instruction, Central Provinces and Berar, in his note 
on mass education, which he wrote in 1936, says — 

“History of every progressive nation tells us that the key to advance, both 
political and social, lies in literacy of the masses. The progress of India is dependent 
largely upon the extent of mass education and this reform oannot be delayed very 
muoh longer, sinoe on it depends the future destiny of this oountry.” 

One of his distinguished predecessors, Arthur Mayhew, in his book on ‘Education 
of India also says, if we were to carry on education as is being done today, it would 
take about two centuries for India to reach the present stage of literaoy of over 
90 per cent of England and Wales, It is indeed true, we cannot afford to wait any 
longer, and therefore, some way must be found. 

12. Provincial position. — Present position is as follows : — 

(1) The population of the Central Provinces and Berar is— 15,567,723. 

(2) The number of villages in the province is — 39,762. 

(3) The number of villages having schools is — 4746. 

(4) The number of villages from which boys attend these sohools and 

whioh may be called feeder villages to these sohools is — 9762. 

(5) The number of villages having no approach to any school or where no 

facility for education exists is — 25,254. 

13. Let us take an account of the finances of our provinoe and see whether it is 
possible to depend upon v,hat source to achieve our object. The budget estimates for 
the year 1936.37 show total expenditure on education — Charged, Bs. 2,77,479 and 
Voted, Rs. 50,03,521 Total Rs. 62,81,000. The amount of expenditure for 1936.37 on 
primary education is Rs. 36,96,217. The expenditure, therefore, per head comes to 
Rs. 10.8.0. The percentage of boys and girls receiving education to the population 
between the ages 6 and 11 is 1.91. The percentage of boys and girls which should 
reoeive education is 15 per cent of the total population. 

14. At the present rate, total expenditure would be Rs. 2,44,24,627. It is wholly 
moonoeivable to get from the provincial exchequer and other sources even half of the 
amount so calculated in the near or distant future. If finances of the Government of 
fche provinoe are unable to solve the problem, it is up to us to find another way out. It 
^vill be conceded that the co-operation of the people and the Government alone will 
make possible what is otherwise almost impossible. The only way to achieve the end, 
therefore, lies in the adoption of the Vidya Mandir Scheme. 
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15 The Congress Party at its meeting held on 30th July 1937 appointed a sub. 

committee with the Hon’ble Minister for Education as its < ^'“^own as Z VMya 
met on 31st August 1937 and approved of the scheme, which is known as the , V ya 

Mandir Scheme. The Hon'ble Minister for Education, in order to elicit public opit on 

and invite further suggestions, published a broad outline of it hereto annexed as 

Appendix A. He also toured in the province and placed it before repras 

gatherings in districts and sub-divisions which he visited. Various suggestions r 

and objections raised have been considered. The scheme was considered and <»PP™ved 

at a meeting of the Federation of reoognised educational institutions held at Amraoti o 

5th November 1937. It was also placed before the Conference consisting of members 

of the Education Standing Committee and offioers of the Education Department on 

14th November 1937 and was adopted after a full and lengthy discussion by 13 votes 

to 3. On 14th December 1937, the Congress Parliamentary Party in the Central fro- 

vinoes and Berar Provincial Assembly also aooepted it. The following soheme, there- 

fore, is an outoome of all the oritioisms and suggestions made during the oourse of meet- 

ings and conferences and is based on principles aooepted as aforesaid. 

16 . Yidya Mandir Scheme. — The soheme contemplates that 

Every village or group of villages within a radius of a mile having no schools 
and where about 40 boys and girls of school-going age are available shall have a 

Vidya Mandir . 

The name "Vidaya Mandir” is intended to do away with the prejudice attaching to 
the present-day schools and distinguish new schools from the existing ones till all of 
them are converted into Vidya Mandirs. The name does not indicate, as some think, 
a temple having an idol or an image set up in it for worship. The word Mandir ^ 
literally and truly means a house suoh as Arogya Mandir, Jnan Mandir, Udyoga Mandir 
Nyaya Mandir, etc. Vidya Mandir, therefore, means nothing more or nothing less than 
a house of learning. In all Vidya Mandirs, education shall be through the medium of 
the mother-tongue. We shall have, therefore Marathi Vidya Mandirs, Hindi Vidya 
Mandirs and Urdu Vidaya Mandirs, according to the needs and oiroumstanoes of the 
residents of each place where Vidya Mandirs are founded. The name is attractive in 
more ways than one, To the 99 per cent of the population in villages, it will be a 
souroe of inspiration, and it is hoped that it will appeal to their generous and oharitable 
minds. 

17 . Aims and objects. — In the revised primary syllabus for this province, a faint 
attempt has been made for the first time to define the aims of primary education. The 
first and most prominent aim is stated to be "ensuring literacy of suoh a type that it 
will not lapse after the pupils have left the sohools." 

It is also further stated that "the primary education should lead to the formation 
of healthy and hygienic condition of body and mind and provide instruction in subjeotB 
which will give the pupil a living interest in his environments.*' 

Vidya Mandirs will no doubt accomplish ail this, and much more than this. 

18 . Vidya Mandir will be a people’s sohool. 

(i) It shall not be divorced from the environments in whioh it will be situate. 
Suoh a sohool should make children realize the problems of village life and train them 
to take part in it effectively when they have finished their sohool career. 

(ii) Not only it should refieot on all the oharaoterlstios of the village life, but it 
should prepare the village boys and girls for life’s struggle in relation not only to the 
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village or the town or the district or the province, bub to the country as a whole. It 
must have a national outlook. 

(iii) The welfare of the village community shall be one of the Vidya Mandir’a 
principal aims, and there shall be dose co-ordination between the school and the com- 
munity life, so much so that the people of the village may begin to feel that the school 
is their institution and their own concern. It shall be an important social centre 
where teachers, parents, boys and girls shall meet and discuss and solve the problems 
with whioh they are faced — national, sooial as well as educational. 

(i v) In fact, Vidya Mandir shall be a radiating souroe of light and learning in a 
village and it will serve as a model for all-round progress. Agriculture, hygiene, sani- 
tation and all things, whioh make up for the happiness of life of an individual and 
^nation as a whole, will be taught there. 

19. Beginning. It shall be established on a voluntary basis first and, if proved 
successful, it would become a statutory obligation on each village or a group of villages 
•to have a Vidya Mandir. It is expected that proprietors of mahals or estates shall 
take the initiative in establishing Vidya Mandirs generally, but it is open to a generous 
•minded tenant in the village or a ryot in a ryotwari traot to do the same. Anyone 

who is interested in rural welfare may also donate money sufficient to secure the esta- 
blishment of a Vidya Mandir, 

20. Finance.— The necessary condition of the establishment of a Vidya Mandir 

is — 

(1) Grant of land sufficient in area to give the teacher a living wage according to 
i;he locality in whioh the school is situate. Living wage will ordinarily mean about 
Us. 15 per mensem. The area of the land will differ from village to village and traot 
to traot. Calculations based on accounts of the Agriculture Department and of some 
malguzars who keep regular and accurate accounts are given in Appendix B. They 
roughly and generally indicate how much land in a ootton, wheat or rice traot will be 
-sufficient to give a Vidya Mandir a net income of Rs. 200 per year. The grant of land 
'will be the primary and the main souroe of inoome for the support of a Vidya Mandir. 

(2) There are other sources from whioh inoome can be augmented — 

(а) All the charities in a village on festive and other occasions should be diverted 
*to Vidya Mandirs. 

(б) Merchants, traders and others, who have with them money collected from 
tillage people as Dharmaday, should be called upon to devote a good share of their 
collections towards Vidya Mandirs. 

(c) Another souroe of inoome and an important souroe will be panohayati kothis, 
whioh will bring certain inoome to Vidya Mandirs. Panohayati kothis may be called 
.grain banks of villages. In' these grain banks cultivators may deposit a part of their 
•income in kind every year at the time of harvest. The yearly contribution whioh each 
•cultivator makes to build up the stock may depend on the area cultivated by each or 
'the number of ploughs he uses to cultivate his area. The stook is or will be adminis- 
tered by panohas who will be elected by the subscribers themselves. Any member is 
entitled to borrow grain from this kothi to a limit fixed for each by the panohas and 
the borrower would agree to pay baok the stook with interest thereon at the time of 
the next harvest. The beginning is generally small, bub its usefulness is generally rea- 
lized as the stook increases without any undue strain on members. This would be a 
measure of great self-help. A short aooount as to how the village of Bagmara in the 
JDrug district has sinoe 1926 benefited by suoh a kothi is given in Appendix 0 and will 
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be interesting reading. 50 per cent of the profits of these grain banks should go to 
Vidya Mandirs. 

(d) In every Vidya Mandir eduoation in or through some oentral industry may bo 
given. This will also augment the income of Vidya Mandirs to a certain extent. 

< e ) i n the event of famine or soaroity oalling for Government help, if the endow, 
ment funds are not able to support Vidya Mandirs, Government’s assistance can always* 
be relied on. It is needless to dilate upon this point. 


It will thus be seen that, if the aforesaid resources aretaokled, there is absolute* 
certainty of Vidya Mandirs being placed on a suitable and sound financial basis. 

21. Procedure and Buies. — As stated above, Vidya Mandirs, to begin with, have* 
to be started on a voluntary basis. As soon as an offer is made, a responsible officer of 
the Agrioulture Department will be deputed to examine the land and submit a report* ^ - 
stating the quantity required to give an annual net income of about Rs. 200. The 
report shall state also the productive oapaoity, oost of cultivation and rental valuation 
of the land. It shall also state what initial capital outlay will be required in the first 
year. The report shall also deal with the selection of site of the Vidya Mandir and the* 
extent of co-operation of the villagers for the purpose of erecting Vidya Mandirs. If 
everything is found satisfactory, the Agrioulture Department shall take charge of the* 
land. Looking from all points of view, it appears that the direct control and manage- 
ment of the Vidya Mandir land and its cultivation for the first few years should be in 
the hands of the Agrioulture Department. Where there is a village panohayat, it shall 
be its duty to appoint a sub-oommittee of its own for the proper supervision and) 
management of Vidya Mandirs. Rules shall be framed making provision for the fol- 
lowing : — 

(i) Number of eleoted members of the managing committee. 


(ii) number of co-opted members, 

(iii) ex officio members, 

(iv) procedure of eleotion on adult franchise basis, 

(v) management and cultivation of land, 

(vi) maintenance of accounts of receipts and expenditure and annual audit,. 

(vii) management of Vidya Mandirs, . 

(viii) office-bearers, 

(ix) duties and obligations of the office-bearers and members of the oommittoe r 
(x) supervision, inspection and control. 


22. Property. — Property both moveable and immovable, shall vest in the village 

panohayat or district oounoil, or ultimately in the Provincial Government. Legislation 

% 

on the lines of the Charitable Endowments Act, 1890, shall have to be introduced to* 
give validity to the gifts made and insure proper administration and control. 

Capital outlay . — (a) A limited number of Vidya Mandirs shall be started in every 
tahsil or taluq in the first year at Government expense, for whioh provision should ho 
made in the budget for 1938-39. Detailed proposals of expenditure required for 
different kinds of land and crops, both irrigated and unirrigated, have been framed by 
the Agrioulture Department and are given in Appendix D. There is some differenoo 
between the actual bgures as given in Appendix B and in the average estimates given 

in Appendix D. Suoh variations are natural, owing to difference in cropping and soil®* 
cultivated. 
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(b) If more offers are received than can be financed by the Government, land mort- 

gage banks and co-operative central banks should be authorized to advance money, whioh 

may be repaid by long-term instalments on the seourity of the land guaranteed by the 
Government. 

(c) It is also possible that some charitable institutions or generous. minded donors 
may take upon themselves to meet the initial expenses. Such Yidya Mandirs should 
also be started and the pay of teachers for the first year should be paid by the Govern- 
ment or the distriot councils, if they are found able to do so. 

Buildings. Arrangements shall be made for the construction of a simple type of 
building for a Yidya Mandir according to the needs of the plaoe where it is situate. A 
model plan is annexed as Appendix E. It should not ordinarily cost more than Rs. 200 
or Rs. 250, All facilities shall be given for its construction. If forest is situate near- 
by, materials available may be given free. A big building is not necessary. Children 
shall be given instructions in verandahs of the building or in the open air under the 
shade of a tree if need be. It would be a matter of lasting glory if teachers and 
pupils can boast of constructing their own Yidya Mandir building. In this connection 
it would be interesting to know how in Ushagram in Bengal buildings muoh bigger 
perhaps and double-storeyed have been constructed by the teachers and students. The 
following account is taken from the Ushagram magazine : — 

• • • • ^ was ln 1923 that four small one-room oottages were built almost 
entirely by the resident boys.^ . . Clay was at first used as a building material 
largely from necessity, there being no money with which to buy bricks. . . . There- 

fore the age-old methods of the Bengal villagers were studied and copied as nearly as 
possible. As time went on, clay as a building material began to be woven into the 
very philosophy of life in Ushagram. We began to feel that the mud house should be 
improved rather than replaced, and that with some improvements in the way of venti- 
lation, sanitation, conveniences, fire, proofing, and other protection, it made an ideal home 
for the type of climate with whioh the rural people of Bengal have to struggle. Every 
cottage built in Ushagram is an improvement on the one built previously. The most 
satisfactory oottages have been those whioh are two-storeyed, and probably the 
cottages built in the future will be of this type. Recently we have been having 
inquiries concerning cottage plans, and since we think these new oottages are the best 
in plan of any yet built, we shall try to desoribe the plans. One of the oottages is for 
a "family” of eight girls and a teacher. The teaoher will live upstairs and will have 
two rooms — one 11' x 6’ and one 11’ x 8’, and a poroh 9' x 8’ — all upstairs. Her bath- 
room (7’ x 7’) will be downstairs but opening off the verandah near her stairs so that 
she will not have to enter the part of the cottage occupied by the girls. Her apart, 
ment is separate from their rooms. The girls live downstairs and have the follow- 
ing rooms: living room (11’ x 16’), bath with toilet (7’ x 7’), dressing and clothes room 
(8' x 8’), kitchen (8’ x 13’), store room (8’ x 10’), baok portico used for dining (9’ x 8’) 
and covered verandah on south and east to be used for sleeping (33’ x 8’). The main walls 
are 2’ thick. The floors are to be raised 2* and cemented to keep out dampness. The 
roof is to be thatch and tile. Both bathrooms are equipped with septio tank connec- 
tion, The kitohen is to have enolosed shelves and the newest type of stove. The 
second cottage plan is much the same except that the teacher’s rooms are downstairs 
and the girls have rooms on both floors. The work is being done by outside village 
men assisted by the students working in the morning before sohool. The earth has to 
be dug, then soaked with water and “puddled”. On the seoond day it is ready to be- 
lifted and carried to the walls of the oottage. There the day is moulded carefully 
in layers of 1* thickness. Each layer must dry for two days before the next is put on- 
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Window and door frames are inserted as the walls progress These cottages have a 
plentiful number of large windows and doors. The earth which is being uni for the 
walls of the cottages is being dug from a canal which will eventually enlarge the pre- 
sent bathing pond and make an island of the portion of high ground on which one of 
the cottages is located. The plan is to bridge this canal with a rustic bridge. 

23 Staff.— An important, if not the most important, item in the soheme of 
Vidya Mandir is the staff. A Vidya Mandir is generally expected to be one-teacher 
institution inasmuch as only boys and girls of the village, where it is situate, shall join 
it. The number of boys and girls in each Vidya Mandir is not likely to be more than 
60 at the most. Even if the number exoeeds this limit and goes even to 80, double 
shift system may be adopted or the old monitor system oan be resorted to. A teacher 
of a Vidya Mandir shall have to be of a different type. His minimum qualifications 
shall be the present vernaoular middle sohool oertifioate. Higher the qualification the 
better. He shall require speoial intensive training, and provision shall have to be 
made for it. The oourse and the period of training may be settled by a sub-oommittee 

appointed for the purpose. 

Pledge— The teaoher shall be required to sign a pledge whioh shall indioate what 
he is expected to be. 

Conditions of service .— In the pledge, the following conditions of servioe shall be 
incorporated : 

(i) Probation for five years, and if work is found satisfactory, confirmation will 
follow. After confirmation, the teacher shall have to serve for 20 years 


more. 

(ii) There shall ordinarily be no transfer from one Vidya Mandir to another. It 
shall be a life-long work for 25 years and if at any time the teaoher 
misoonduots himself, or does anything whioh, in the opinion of the com- 
mittee, disqualifies him to continue as a teaoher in the Vidya Mandir, his 
servioes will be dispensed with after due notice. The period of such notioe 
will be fixed by rules. 

(iii) The remuneration of a teaoher of a Vidya Mandir shall be paid out of the 
endowment funds and ordinarily shall not be less than Bs. 15 per mensem 
in value. If the endowment prospers, he may be given more. After oon- 
formation, his life shall be insured for Bs. 500 or thereabout. The polioy 
shall be endowment polioy or any other polioy as may be deoided upon by 

the committee. The teaoher shall give a declaration as to whom the 
amount of the polioy shall be given in oase of his death just as is done in 
the case of provident fund amount. The polioy shall be assigned to the 
president or secretary of the committee or the trust of a Vidya Mandir, or 
to the district oounoil or Government. 


Duties and obligations . — Duties and obligations of a teaoher shall be — 

(i) to reside in the Vidya Mandir and educate children of a village according 
to the syllabus and ourrioulum prescribed ; 

(ii) to be ex officio secretary of a Vidya Mandir trust or committee and to 
maintain its regular aooounts ; 

(iii) to be in suoh oharge of the property of a Vidya Mandir as the committee 
or trust may like ; 

(iv) to do such social servioe, village uplift work, education, as may be entrusted 
to him ; 
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(v) to look after the physioal uplift and welfare of children of a village ; 

(vi) to be a keeper of village library and museum ; 

(vii) to give national outlook to all the activities of a village ; and 

(viii) to perform suoh other duties as may be prescribed from time to time. 


Subjects of study . Subjects of study shall be related to the environments of 

children and shall have an industrial and agricultural bias. A suitable syllabus is in 

the course of preparation. Mahatma Gandhi’s scheme and our provincial syllabus and 

reports of various committees, vocational and otherwise, will be carefully examined, 

and courses of studies for four or seven years, adapted according to the provincial needs 
and circumstances, will be prescribed. 


25. Yidya Mandir and Government departments —Vidya Mandirs are ex- 
pected to be centres of all activities in villages to which the attention of all the 
departments of Government besides the Education Department shall have to be direct- 
ed. As at present, there is no oo- ordination between one department and another, 
and as a consequence the result of their activities is not even visible. It shall be the 
duty of the Agriculture Department to see that the best use is made of the land 
endowed to a Vidya Mandir and its productive oapaoity is so enhanced that a Vidya 
Mandir farm shall serve as a real demonstration farm to villagers and improve 
their cultivation and general well-being. No better service than this the Agriculture 
Department of the Government oan render. Medical and Public Health Depart- 
ments should also work for Vidya Mandirs and look to the improvement, sanitation, 
hygiene of villages and help in all possible ways the teachers in charge of Vidya 
Mandirs to do sooial service in villages. Teachers of Vidya Mandirs oan be acquainted 
with the knowledge of first aid and elementary medioines to enable them to render 
immediate help to villagers. The Co-operative Department should start multi-purpose 
societies of the Codinar type in every village where a Vidya Mandir is established. 
Veterinary Department should make it a point to oonoentrate its attention on Vidya 
Mandir cattle and demonstrate the department’s usefulness. Thus, if alt departments 
of Government connected with village life and its improvement oo-ordinate and 
work in co-operation, Vidya Mandirs shall be a source which in the near future will 
make village-life interesting and happy and relieve the people from their poverty and 
misery in which they are living to-day. 


23. Conclusion. — In the words of Thomas Munro written in his Minute as far 
feaok as 1826 “Whatever expense the Government may incur on education of the people 
will be amply repaid by the improvement of the country ; for the general diffusion 
of knowledge is inseparably followed by more orderly habits, by increasing industry 
by a taste for comforts of life, by exertion to acquire them and by the growing 
prosperity of the people.” Government feels convinced that, if Government servants 
and the people both oombine and co-operate and make a joint effort, suooess of the 
scheme will be amply demonstrated even at the end of the first year of its inaugura- 
tion. Nothing oan then prevent the free and compulsory education of ail boys and 
girls within a fixed period. If proprietors of mahals and estates really desire their 
own prosperity and the prosperity of their children and children’s ohildren, they should 
generously come forward and make a voluntary offer of the required land before the 
law makes it obligatory for them to do so. Let owners or holders of maths, big and 
small, and of other religious or oharitable institutions, temples, mosques and others, 
realize that time has oome in the history of India when they should voluntarily 
come forward and make the offer and get the credit before it is too late. All 
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merchants, traders and sahukars, who have aeoumnlated with them large sums of 
Dharmaday, should give voluntarily to the Vidya Mandirs at least 10 per ° 8nfc - 
and create a Vidya Mandir Fund for facilitating their establishment. Let all others, 
including Government pensioners who oan and who have the will to help in any way, 
come forward and make this venture a success. 

Suooess of Vidya Mandirs is sure to relieve unemployment of the educated andj 

give them undreamt of and unique opportunity of rendering service to the motherland. 

Let individuals as well as associations, political and sooial, all come forward to help 

this noble oause. Vande Mataram . 

(With the kind permission op the Hon’ble the Minister for Education, 

CENTRAL PROVINCES AND BERAR.) 


EXTRACTS FROM CONTEMPORARIES 

The Stop Light. 


The deoision of the Court of Appeal in 
Croston v. Vaughan ( Times t October 26, 
27, 28) is of great importance to the 
motoring community, and therefore, we 
may say, to the world at large. Perhaps 
the case should be called Buckley v. Vau- 
ghan, for, as it came to the Court of 
Appeal, it resolved itself into a duel bet. 
ween two parties who bore these names. 
Against both of them jointly, the original 
plaintiff had recovered heavy damages, 
the first, beoause she was driving a oar 
next but one in front of the plaintiff, and 
did not (as both Courts held) give any 
warning of her intention to stop ; the 
second, because his servant, the driver of 
a taxi. cab in whioh the plaintiff was being 
carried, was negligent. Let us interjeot 
that the law as to hackney carriages is 
such that their owners, whether within or 
without the Metropolitan Polioe district, 
are liable to passengers for their drivers’ 
negligence. This point was settled long 
ago for the Metropolis (in Powles v. Rider , 
6 E. & B. 207, if not earlier), and more 
recently for the oountry at large (Bygraves 
y. Dicker , 129 L. T. 688). 

In order to comprehend the situation 
upon whioh the Court had to deolare the 
law, one must visualise a prooession of five 
vehioles. All were on the correct side 
of the road. The first two were not sued. 
Third came the defendant Mrs. Buokley; 
fourth came one Walker, who was sued 
by the original plaintiff. He was exonerat- 
ed by the Judge (who tried the case alone 
on Cirouit), and got a “Bullook order" 
for his costs against the other defendants. 
Last oame a taximeter oab owned by the 
defendant Vaughan, in whioh the plaintiff 
Mrs. Croston was a passenger. The third 
car had to pull up suddenly in consequence 


of a “hold up" in front. The defendant 
driving it, showed her stop light, but did 
not hold her hand in the manner known 
to the common law and recommended by 
the Highway Code. Her warning seems 
to have been enough for the driver of the 
fourth oar, who merely gave her a slight 
bump as he pulled up. The taxi-oab 
behind him, oarrying the plaintiff, could 
not pull up in line in time to avoid a col- 
lision. He swung out to the right in an 
endeavour to save himself. Faoed with 
the graver risk of onooming traffic, he 
turned in again and crashed into Mr. 
Walker (No. 4). The plaintiff was badly 
injured. She sued the owner.drivers of s 
cars 3 (Mrs. Buokley) and 4 (Mr. Walker),/- 
and the owner of the oab in whioh she was 
driving. As we have stated, the Judge 
held Mr. Walker free from negligence, and 1 
found the other two drivers to blame. On 
an application made to him under S. 6 (2)- 
Law Reform, etc. Act, 1935, he declared. 
Mrs. Buokley two. thirds and Mr. Vaughan 
oue. third to blame. 

The question for the Court of Appeal' 
was whether this was a fair apportion- 
ment. Should Mrs. Buokley, who showed ’ 
her stop light, be held liable at all ? Her 
signal was obviously sufficient to stop the* 
oar immediately behind her ; but the Judge 
below seemed to have thought that if 
she had held out her hand in Highway 
Code fashion, she would have given the- 
fifth oar (the taxi. oab) at least some ohanoe- 
of avoiding the aooident. We say “some 
chance" beoause the learned Judge did 
not wholly exonerate the driver of the 
taxi-oab, but held him to be half as 
blameworthy as the appellant Mrs. Buok- 
ley. The Court of Appeal, after a protract- 
ed argument oame to the oonolusion thab 
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the Judge below was right, or, at all 
events, not so wroDg that his judgment 
should be varied. With this conolusion 
Lord Justice Slesser did not agree. He 
thought that the two defendants were 
•equally to blame, and would have ordered 
them to pay the plaintiff’s loss in equal 
parts. 

If we follow that learned Lord Justice’s 
argument correotly, it oertainly seems to 
lead to the total exoneration of Mrs. 
•Buckley. She pulled up in time to save 
herself and the car in front of her from 
collision, and we do not find in the report 
*my evidence to show that she did so with 
any unnecessary abruptness — in view of 
the emergency in front of her. However, 
as she did not bring the driver in front 
-of her into the action, and rely on the 
Bywell Castle rule (4 P. & D. 219) as against 
him, one might presume that those who 
advised her thought that such a course of 
motion would be unfruitful. • Mrs. Buckley 
relied for her defence solely on the fact 
that she showed her stop light and 
•claimed that if anyone behind her was 
co close as not to be able to slow up, 
that was “his look-out”. The Judge below 
concluded that by not holding out her 
hand she brought the car next but one 
behind her into danger, and this decision 
lias now been affirmed. 

As a result of this important decision 
several points emerge and call for notice. 
The first is that neither the hand signals 
consecrated by the Highway Code nor the 
-stop light prescribed by the Stop Light 
Regulations (S. R. & O., 1935, No. 897) 
-are obligatory. Eaoh is a sign or device 
•recommended for minimising the dangers 
•of the road. If neither is carried or 
shown, the failure to carry or show may 
be weighed in the scale as evidanoe of 
negligence, but is not conclusive. As Lord 
Justice Greer said, a man may obey all 
the rules of the Highway Code and yet be 
•found guilty of negligence. Conversely, 
he may obey none of them and yet be * 

aoquitted of it. The first, last and funda- 

% 

mental duty is to take such oare as the 
jury think should, in the oiroumstanoes 
whioh exist, be taken. The evidence as 
to stop lights or hand signals is only a 
•part, not the whole, of the evidence on 
which they must determine whether a 
citizen on the road has or has not done 
his duty. It appears to us that these rules 
about signals and lights are in an unsatis- 
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faotory position. They should find a 
place in the Construction and Use Regu- 
lations, and if infringed be enforced at 
the risk of a penalty. Secondly, if it is to 
be the law that the failure to follow the 
Highway Code is to be conclusive evi- 
dence of negligence, Parliament should say 
so. As things stand in the Highway Code, 
this is not the position. Indeed, the 
Code seems to regard the use of hand 
signals as subsidiary to the use of the stop 
light. Signals by drivers,*' we read, in 
the Appendix (Messrs. Mahaffy and Dod- 
son quote it in their 1936 Edition, at 
p. 774), should be given with the arm 
extended . . . where mechanical indicators 
are not used . What other inference can 

we draw from these words, whioh under 
(2), Road Traffic Aotoi 1930, wore 
laid before and approved by both Houses ? 

Thirdly, practical difficulties and possi- 
ble ineflloiency may attend the application 
of this strict rule for showing intention 
by hand signals. The following car may be 

a little more in to the left than the pre- 
ceding car whioh would often make it 
impossible for the driver behind to see 
the extended arm of the driver in front. 
Moreover supposing a moment of “agony”* 
such as that with whioh the Bywell 
Castle * and the Volute decisions deal, a 
driver’s first duty may be to use both hands 
to steer dear of a sudden danger in front. 

We need not go to-day into the large 
question of breaoh of statutory regulations 
as evidence of negligenoe. The law in 
that matter has been left in an uncertain 
state by the judgments of the Court of 
Appeal in Phillips v. Britannia , etc ., Co. 
(1923, 2 K. B. 832). Little has been done 
to improve matters by the later decision 
in Monk v. Warbey (1935, 1 K. B. 75), 
and the matter passed without disoussion 
in the much debated pedestrian crossing 
plaoe decision of last summer (Bailey v. 
Geddes [1937] , 3 All E. R. 671). We should 
like a full-length deoision on it by the 
House of Lords. Let us hope they may 
deoide that every breach of a statutory 
regulation, ^ at all events on the highway, 
is conclusive evidence of negligence on 
the part of one party to a collision unless 
the other party has been guilty of wilful 
negligenoe. This would be a strict rule 
to lay down, and it might be necessary 
to invoke the help of our law givers to 
make it. It would dear the air . — The 
Law Journal . ' 
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THE BANK 

This week Mr. Justice Goddard had 
another case of a careless Bank olerk be- 
fore him. We use the adjeotive merely 
beoause the learned Judge came to the con- 
clusion that on the whole the clerk’s aotion 
or inaction fell short of what was, in the 
oiroumstanoes, proper [Motor Traders Gua- 
rantee Corporation v. Midland Bank, 1937. 
4 All E. B. 90). A dishonest person who 
was it seems, in treaty with the plaintiffs, 
the drawers of a cheque, for financing 
a hire-purchase agreement, reoeived the 
obeque from them. This cheque was made 
payable to the owners of the article to be 
hire- purchased — a motor car. The dishonest 
person either forged or procured the for- 
gery of the payee’s endorsement and handed 
in the cheque to the defendants’ olerk to 
be credited to his own aocounb. The olerk 


CLERK’S DUTY. 

saw, of course, that it was a third party 
oheque and asked how the dishonest person 
oame to be paying it into himself. He 
reoeived an explanation which he deemed 
satisfactory and did not take the course 
whioh his instructions direot— namely, refer 
the matter to the manager. Had the dis- 
honest person had an impeccable banking 
history” as Mr. Justice Goddard called it, 
this decision would not have sufficed to fix 
the bank with negligenoe. But his bank- 
ing history was, to put it no higher, tem- 
pestuous, with a story of over 30 dishon- 
oured cheques in less than two years. 
Bank olerks as a rule are scrupulously 
careful, and no absolute rule or standard 
can be laid down. But here was a oase 
where something more should have been 
done . — The Law Journal . 


A SERIOUS OFFENCE 


The trial of a young woman for man- 
slaughter, dangerous driving, and intoxi- 
cation while driving, whioh occupied the 
Judge at Gloucester for some days last 
week, ended in verdicts of guilty upon the 
second and third charges and of acquittal 
on the first. The recent decision of the 
House of Lords in Andrews v. Director of 
Public Prosecutions (1937, 2 All E. R. 
562) makes it dear that though a person 
be guilty of dangerous driving or of driving 
while under the influence of drink, and 
death results, he or she need not neces- 
sarily be found guilty of manslaughter. 
On the facts reported, we should not have 
been surprised if the jury had returned a 
verdiot of manslaughter. Many people 
would, we think, consider that the aots 


of the aooused person fulfilled the defini- 
tion of criminal negligenoe laid down in 
B. v. Bateman (19 C. A. B. 8). There 
was conflicting evidence as to her state of 
sobriety before and after the accidents, 
and she was fortunate enough to have 
several witnesses to speak for her on that 
oharge, but the jury obviously disbelieved 
them. As the question of sobriety or in- 
sobriety is so muoh a question of degree, 
it would not be right to question the good 
faith of the witnesses for the defenoe. But 
once the jury deolded to rejeot their story 
and oonviot on a grave oharge whioh 
involved killing two innooent people, we 
should be prepared for a heavier sentenoe 
than eight months’ imprisonment and five 
years’ disqualification. — The Law J ournal . 


ACCIDENTS IN AMUSEMENT PARKS 


Fun fairs frequently furnish collision- 
proof motor oars for the amusement of 
their patrons. In spite of safety devices, 
an accident may nevertheless happen, as in 
Dakin and another v. Maxwell & Manners 
Ltd' t heard at South.end County Court in 
May. 

The plaintiffs had eaoh taken a 6d. 
tioket at a miniature motor speedway, and 
had been put into oar No. 13. The first 
plaintiff took the driver's seat, and her 
only instruction was to put her foot on 


the pedal. The oar went round the first 
lap in safety, bub it was run into violently 
from behind during the second lap by a 
oar driven by another pleasure. seeker. 

The result was that the plaintiffs, hav- 
ing sustained outs and bruises, olaimed, 40L 
and 30/. respectively, as damages. The 
alleged negligenoe of the defendants was : 
(1) failing to provide a rubber proteotion 
on the dashboard; (2) adopting a negligent 
system; (3) allowing the plaintiffs bo 
ride in a oar known to be dangerous: 
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(4) allowing a oar to be used so as to con- 
stitute a nuisance or trap. The defendants, 
besides denying negligence and alleging 
contributory negligence, relied upon a 
oontraot formed by the following notice 
over the pay-office : “Whilst taking every 
precaution with safety, first taotics, the 
Company do not hold themselves respon- 
sible for injury or loss or damage to your 
clothing. You ride at your own risk." It 
was therefore contended that the plain- 
tiffs aooepted the risk of injury. 

His Honour, Judge Beazley, was not 
satisfied that the notice was over the pay- 
office, and he held that it did not form 
part of the oontraot. It was however part 
of the fun that the oars might bump into 
one another, and the oooupants were neoes. 
sarily cramped. The absence of rubber 
or protection from the dashboard did not 
constitute lack of reasonable care in the 
construction, repair or maintenance of the 
oar. There was no nuisance or trap, and 
the plaintiffs, having aooepted the risk, 
were subjeot in the maxim volenti non fit 
injuria. Judgment was given for the 
defendants. 

The extent of the duty owed by the 
defendants was similar to that laid down 
in Maclenan v. Segar (1917, 2 K. B. 325). 
McCardie, J,, was there considering the 
liability of a hotel-keeper to a guest, who 
was injured in escaping from a fire by 
means of a rope of sheets. The learned 
Judge pointed out that it mattered not 
whether the subjeot was a race-stand, a 
theatre or an inn ; whether it was a 
taxi cab, an omnibus or a railway carriage. 
The warranty in eaoh case was the same, 
and had been defined in Francis v. 
Cockrell (1870, L. K. 5 Q. B. 501). Kelly 
C. B., there stated that one who lets on 
hire . . any artiole or thing . . does warrant 
and does impliedly oontraot, that the 
artiole or thing is reasonably fit for the 
purpose to whioh it is to be applied ; but 


he does not oontraot against any unseen 

and unknown defect whioh cannot be dis- 
covered. 

On the question of intrinsic danger, 
the proportion of aooidents to the total 
number of users is relevant ; in Sheehan 
v. Dreamland (Margate,) Ltd. (1923, 40 
T« Ij. 155), tho plaintiff had b 06 n in- 
jured by falling off a Luna Ball. This 
oonsisted of a balloon which was rapidly 
inflated and deflated until the persons 
sitting on it were thrown off. Several 
thousands of persons had taken part in 
the performance in two months, but there 
had only been two aooidents. The jury at 
Maidstone Assizes awarded 1000;!. to the 
plaintiff, but the judgment of Avory J 
was set aside by the Court of Appeal, on 
the ground that there was no evidenoe of 
neghgenoe for whioh the defendants were 
responsible. The man who took the money 
and issued the tiokets was paid by the 
defendants, but he took his orders from 
the owner of the side show. 

The oontingenoy of the owner of a 
maohine being unable to discharge his 
liability (when established) arose in Hum. 
phreys v. Dreamland (Margate), Ltd 
1930, 100 L. J. K. B. 137). The appet 
lant was the mother of, and had been 
partially dependent upon, a passenger 
who had been killed in an Atlantio 
Slyer. The maohine oonsisted of a num- 
ber of boats, hung on to iron rods, whioh] 
as they were rotated, went upwards and 
outwards by oentrifugal foroe. The res- 
pondents had appointed the gate keeper 
to the fairground, and they were sued as 
owners thereof. The House of Lords 
held that there was no invitation to 
the publio to enter any particular side 
show, as all these remained under the 
control of the oonoessionnaires of the 
various spaces. The claim against 
the respondents, as landlords, therefore 
failed. The Law J ournal. 
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Local Investigation and Belaying, by 
Seibnath Basu, B.L., Pleader, Howrah. 
Published by author himself. The book 
oan be had frem Eastern Law House, Law 
Publishers, 15, College Bquare, Calcutta, 
Pages 251. Price Bs. 4. 8 0. 

This is one of the very few bocks we 
have on this important and intricate sub- 


jeot. Pleader. Commissioners do find very 
many difficulties in oases of boundary dis- 
putes. The author has treated the subjeot 
from all possible points of view. As the 
author has written this book as a result 
of actual experiment and patient observa- 
tion, the book is bound to be of praotioal 
help and not merely a theoretical work. 
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The book will be of great use not only to 
Pleader- Commissioners but also to the 
Benoh and the Bar. 

A Handbook of Company Law (Edi- 
tion 3), by RanJIT H. Pandia, b.a., 
llb,, BAR.AT.liAW, 121, Medows Street, 
Bombay. Pages about 400. Price Rupees 

3.8.0. . L . . 

The author has done well in bringing 

out a new edition of this book in view of 
the recent amendments. He has explained 
the governing principles of Company law 
in clear and lucid style with reference to 
case law wherever necessary without at 
the same time overburdening with a 
multitude of authorities. Though the book 
is mainly intended for students, it will 
be useful to lawyers and businessmen 
also. The printing and get up are quite 
good and the price moderate. 

Hindu Women s Rights to Property 
Act (No. 18 of 1937), by Kumud Nath 
Bhaumik, B.L. Published by Eastern 
Law House, 15, College Square, Calcutta. 
Pages 64. Price annas 8. 

The notes to the seotions of this small 
but important Act are critical and exhaus- 
tive. The author’s preface is interesting and 
instructive. The price of the book is very 
low and is within the reach of all pleaders 
and students. 

A Praotioal Guide to Criminal Court 
’Practice, by A. C. Ganguly, m.a., b.l,, 
Advocate. Published by Eastern Law 
House, Law book.sellers and Publishers, 
•15, College Square, Calcutta. Pages 1044. 
Price Rs. 4-4-0. 

This book, we are glad to note, really 
serves as a praotioal guide to the begin, 
ners of the profession on the criminal side. 
'The author has given a general summary 
of the important chapters on Criminal 
Procedure Code, dealt with the offences 
under the Penal Code which frequently 
come up, and touohed in passing the pro- 
visions in the Evidence Aot. Besides 
these, he has inoluded ten minor Acts of 
daily use in Criminal Courts with useful 
notes. The author has given some useful 
tips to beginners on the art of cross- 
examination. He has also given some 
model forms of petitions which the begin. 


ners will find difficult to draft. On the 
whole the author has made every attempt 
to make the book helpful to young practi- 
tioners. The printing and get up leave 
nothing to be desired and the price is 
within the reach of all beginners at the 

bar. 

The Civil Court Manual, Yola. 1 and 
2 (Edn. 6). Published by Madras Law 
Journal Office, Po3t Box 604, Mylapore, 
Madras. The book can be had from Pub- 
lishers. Pages over 4600. Prioe Rs. 24. 

This Manual needs no introduction to 
the legal profession. The very faot that 
it has gone through six editions in the 
course of a decade bears ample testimony 
to the growing demand for and popularity 
of this publication. It has come to be an 
indispensable companion to every lawyer, 
junior or senior and the Benoh. In 
Edn. 6, under review, all possible improve- 
ments and additions have been made. 
The numerous and important amendments 
made by the recent Adaptation of Indian 
Laws Order in Council passed under the 
new Government of India Aot up to the 
end of 1937 have been carried out in their 
proper places. All important Aots pub. 
lished up to August 1937 have also been 
incorporated. Further, the several pro- 
vincial amendments of the Oourt-fees Aot 
and the Stamp Aot are also given in 
extenso. The dear and exhaustive notes 
of oases have been revised and brought 
down almost to the end of 1937. The 
printing is good and the get. up very 
attractive. Considering the bulk of the 
volumes and the utility of the publication, 
the prioe is very moderate. > 

Yearly Digest for 1937, by R. Naua. 

Y an ASWAMI Iyer, Advocate, Madras. 
Published by Madras Law Journal Offiae, 
Mylapore, Madras, Columns 1616. Prioe 
Rs. 4*.- 

In this Digest all the usual good features 
are retained. All Indian oases reported in 
important legal journals and seleot English 
oases are digested under appropriate head- 
ings and sub.headings The table of 
index of oases followed, overruled eto., 
will also be very useful. We recommend 
this to the Benoh and the Bar. 
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Adoption by Senior Hindu Widow after 

Relinquishment of power. 

By R. V. V. Tataohariar, Advocate, Madras. 


The Division Benoh oase in 39 BomL R 
!115=A I R 1938 Bom l 1 comes in for a 
largo share of criticism. The loading judg- 
ment of Divatia J. if ab onoo able and 
learned, is still unoonvinoing and wholly 
unsatisfying ; unoonvinoing, because it has 
not dived deep enough, and unsatisfying, 
beoause it has nob touohed the oore of the 
subjeob. The short judgment of Barlee J. 
is sorappy and shallow. The former Judge 
finds that the point for deoision never 
before arose before any High Court in 
India. Henoe he rightly deems it neoessary 
“to examine the nature’ and ‘source* of the 
senior Hindu widow’s right to adopt. If 
he had done full justice to the task, he 
would have oome to different conclusions 
in consonance with the latest trend of the 
Privy Council rulings on the subjeot of 
adoption. 

The questions before the Benoh were 
whether a senior widow oould validly 
•relinquish her right or power to adopt a 
flon to her husband in favour of her junior 
oo- widow for any or no consideration, and 
whether she oould not resile therefrom on 
the ground of the same being opposed to 
public polioy and make an adoption herself 
when the other has made none. If the 
learned Judge had decided that relinquish- 
ment was contrary to Hindu law and 
public polioy exoept for reasons mentioned 
in the saored texts, he would have been 
iirue to law and religion and nearer the 
Ijrubh in the circumstances of the case. I 
flay truth, beoause the junior widow was 
rather making a provision for her daughter 
by the deed of arrangement with the 
senior widow than entertaining the ghost 
of an idea of ever exercising her power to 
adopt for the benefit of her husband’s soul. 

Now to the aspects of law and religion. 
Hindu law has been a happy blend of law, 
‘religion and morality throughout its long 
history. As the learned Judge has put it : 

The reoenfc decisions of the Privy Council have 
laid stress on the religious aspect of adoption 
which is considered more as a matter of religious 
^uty than a legal right connected with property. 

Again we oan equally say without fear 
of cont radiction that the Hindu law of the 

1. Badashiv v. Reshma,(1938) 25 A I R Bom 1= 
ILK (1938) Bom 84=39 Bom D R 1116. 
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sages knew more of individual and sooial 
duties and obligations than of rights and 
powers and laid greater stress on the 
former than on the latter ; nob that the 
sages never knew the latter or ever ignored 
them altogether. Bub in their soheme of 
law and jurisprudence, the latter classifica- 
tion of rights and powers was either 
redundant or misohievous. They avoided 
it as far as possible. 

But in the administration of Hindu law 
by our British Indian Courts, we are 
accustomed to hear the eoho of European 
notions of right and wrong as an invasion 
of rights not only in other fields of law 
imported from or enacted on the model of 
the West but even in Hindu law where 
they are irrelevant or unwarranted, We 
have been loose and oareless with the 
expression “right to adopt” or “power to 
adopt”. One has only to ask the following 
questions if only to see the absurdity of it 
all. Does a widow stand to material gain 
by the exeroise of the power or right, 
whatever may be the spiritual or other 
worldly gain by her deceased husband or 
by herself ^ after death? Does she not 
really and immediately lose her own very 
large woman’s estate in her husband’s 
property and go away with a lean main- 
tenance ? What is this wonderful right 
or power that looks no better than a 
right’ to do charity while parting with pre- 
cious or hard-earned property and makes 
her the poorer for its exeroise ? Is it nob 
just to give the dog a name and to hang it? 
Why call it a right’ and then importing all 
attendant western notions try to defend its 
relinquishment as perfectly legal ? Why 
talk of a ‘preferential right’ of a senior 
co-widow, as if she comparatively stands 
to greater material gain than the junior 
widow by the adoption of a son to their 
husband ? If ever nomenclature were 
entirely responsible for havoo, mischief or 
failure of justice, one such is easily avail- 
able here. 

Again, like marriage, adoption is not 
a mere contract bub a sacrament super, 
imposed. Both create an irrevocable status 
immediately after. If a restraint on mar. 
riage or a right to marry is illegal and 
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opposed to public polioy, then why not a 
similar restraint on adoption or a right to 
adopt ? But the learned Judges would 
simply say, on the unsifted strength of cer- 
tain observations in 45 Mad 266 2 , 13 Bom 
160, 3 39 Mad 772 4 * and 28 Bom 461, 6 that 
Hindu law countenances the idea of suoh 
a right and the relinquishment thereof. 
Manu (5.159 & 160) while disapproving of 
women's re. marriage for the sake of issue 
to redeem them from hell, nowhere coun- 
tenances the relinquishment of a positive 
duty (of adoption; enjoined on a Hindu 
widow, not allowed to marry and not feel- 
ing otherwise competent by the strength 
of her own resolve to lead the life of a 
purest celibate to save herself and her 
husband’s soul. (Par. 4*33, Dak. 4 20.) 

Again, Yajnyavalkya (1 88), Vishnu (26. 
1.7) and Manu (9.85 to 87) clearly and 
unequivocally enjoin for the reasons stated 
or apparent therein that the eldest wife 
(not widow) alone being of the same oaste 
as the husband's shall be required to per- 
form his Dharmio aots and that other 
wives come in (Daksha, 4 15 and 16) for the 
satisfaction of bis carnal appetite only. It 
is said of this Dharma.patni or eldest wife 
of the same oaste that on marriage she 
becomes one with her husband even in 
flesh and blood and in her he is supposed 
to survive after his own death. Her duty 
in behalf of adoption, even as her bus- 
band’s, cannot be relinquished or delegated 
except on grounds stated by the texts 
themselves, or clearly implied in them. 

It would appear from them that even 
where a junior widow’s son dies unmarried, 
or married but leaving no wife or issue 
behind, thus leaving his mother his rever- 
sionary heir, if an adoption is to take 
place, it can be only made for the benefit 
of the husband and not the son and that 
the senior widow alone, if alive, should 
adopt, of oourse with the consent of the 
junior widow as she has become the heir 
of her son, and that this consent oannot 
be arbitrarily or improperly refused with 
a view to olutohing at the ancestral estate. 
The decisions of our Courts have all gone 

3. Muthueami Naioken v. Pulavar Attal, (1923) 

9 A I R Mad 106=66 I 0 604=46 Mad 266= 

42 M L J 101. 

8. Padaji Rao v. Ram Rao, (1889) 13 Bom 160. 

4. Venkatappa Najanim v. Ranga Rao, (1916) 

8 A I R Mad 919=80 I O 106 = 39 Mad 772 

=29 M L J 18. 

6. Anandl Bal v. Kashi Bal,(1904) 28 Bom 461= 

6 Bom L R 464, 
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wrong over this aspect and deprived the 
senior widow of her just right or rather 
inalienable duty or her own preferential 
right” as the Courts have egregiously 
blundered in calling. 

If however the senior widow dies, be- 
comes unchaste or is excommunicated, or 
improperly or out of spite or other ilU 
feeling to the deceased husband refuses to 
adopt, then the junior widow is as in a- 
case of extreme exigenoy or apat-dbarma* 
obliged to shoulder the onerous duty for the- 
benefit of her husband in virtue of her 
being also his own wedded wife. Suoh- 
’apat-dbarmas’ are frequently met with 
in Shastras in connexion with marriage, 
secondary sonships, eto. In this view,., 
then, the senior widow oannot rightly or 
validly relinquish her duty; and to do it 
for a sordid consideration makes it worse. 
Both Hindu law and public polioy must 
at once discountenance the same. And ba- 
the case under review, the junior widow 
had no son whom she would on his death 
succeed, but only a daughter for whoBe 
sake she wanted to make provision by 
depriving the senior widow of all obanoe 
of making an adoption herself whioh 
would usher in a new heir to the estate* 
in rivalry to her daughter. Her action is 
nothing short of a fraud upon religion and 
law relating to adoption and deserves to- 
be condemned and discouraged. 


Granting for argument’s sake that the 
senior widow had a "right” to relinquish* 
her duty by the husband in favour of her 
junior oo. widow as a much worthier per- 
son and more worthy of their husband, ie 
there no locus penitentice and room for 
withdrawal of her consent for any proper 
reasons before an adoption actually take* 
place ? The learned Judge instead of 
impeaching tbe deed of relinquishment aa 
illegal and void in Hindu law and opposed 
to publio polioy, oalls it "executed” because 
of the reoeipt of consideration by the 
senior widow. One can understand him 
if an adoption by the junior widow had 
taken place, when the validity of the two 
adoptions would fall to be canvassed, and 
the junior’s ad( ption would have to be 
defended on the doctrine of factuvi valet » 
But if her adoption is not yet made in 
pursuance of the senior’s consent, deci- 
sions are clear that such consent if given 
for valuable consideration iB void and of 
no effeot; and the portion of the considera- 
tion oan, if separable from others and not 
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tainted by illegality or immorality or 
otherwise, be reoovered by the party that 
parted with it. The Judge oalls it “free 
consent”; bub such free oonsenb might 
exist in all contracts that are immoral, 
illegal or opposed to public policy. 

Lastly the learned Judges turn to dis- 
cuss whether the right or power to adopt 
on the part of a Hindu widow is inherent 
in her or delegated to her from her 
husband. It is submitted that history 
shows that neither theory is safe or sound. 
In either case, the Judges and their pre- 
decessors failed to note, the power is 
inalienable; and if inherent it cannot be 
delegated; and if delegated there oan be 
no delegation of a delegated power. Barlee 
J. complains that there is no direob text 
on the subject and that he has to ohoose 
between two fiotions : (l) of presumed 
authority from the husband in the absence 
of an expressed prohibition from him; 
<2) of power to adopt being analogous to 
the power of bearing a ohild. He ohooses 
the former as a far less violent fiotion. 
And he labours under a difficulty to under- 
stand why a woman who has no inherent 
power to adopt while her husband is 
living should be supposed to be endowed 
with that power by the fact of his death, 
or should lose it on his prohibition before 
death. The fact seems to be that both 
the propositions are wrong and have no 
basis either in the texts or in the hoary 
history of Hindu law. Perhaps Yajnya- 
valkya (1.77) and Manu (5.156) oan be 
twisted to suit the prohibition of a parti- 
cular boy in view for the proposed adop- 
tion after his death. But these cannot 
apply to the prohibition of any adoption 
at all to him for his sake or for the sake 
-of his own ancestors. It is submitted, he 
has no authority under the law or religion 
or even oustom, among Hindus. 

This leads us on to the history of the 
law of adoption with reference to the 
‘source” and “nature” of the ‘ power to 
adopt”. The highly commercial people of 
the Dravidas in South India were tho- 
roughly familiar with notions of gift, sale, 
exchange, etc. of not only goods, cattle and 
slaves but of their own children whether 
in marriage or adoption. The Aryans ridi- 
culed the gift or sale of ohildren (Apast- 
amba 2.13.10), and the Asura marriage 
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was tabooed and the Dattaka form of 
adoption was slow to rise in the scale of 
the dozen secondary sonships, but it stea- 
dily won the highest place second only to 
the Aurasa sonship. Yasishtha (15 1) and 
Bodhayana (7 5, of the Grihya Sutras) 
refer to the then current notion of property 
in ohildren by virtue of their birth out of 
the flesh and blood of their parents, and 
propose certain oheoks and balances dic- 
tated by the tenor and spirit of Aryan law 
of joint family coparcenary, inheritance, 
sraddhas, and the inferior status of women 
when engrafting the law of adoption from 
the Dravidian souroes. Hence though they 
admit the equal power of both parents to 
dispose of ohildren born of their loins, the 
wife is always subjeoted to the controlling 
or superior voice of the man. Though the 
power began as a temporal or worldly 
concern, it underwent a serious modifica- 
tion by being intertwined with and en- 
grafted onto the law of Sraddhas to ances- 
tors for whose benefit in ohief this recourse 
to adoption was made. The temporal ele- 
ment is still there but is to be found 
thrown far into the background. Adoption, 
like marriage, is no more a mere matter of 
contract but has long since entered on the 
phase of being a sacrament. The adopted 
son is required and expected to beoome the 
reflexion of a true son born of his adoptive 
parents saddled with all his threefold debts 
and duties -to them, their ancestors and to 
the gods and sages. 

Suoh being the case, it is very difficult 
and disquieting to import uncouth though 
not altogether novel ideas from foreign 
juridical systems into our unique and 
almost solitary type af legal framework 
and to tamper and tinker with it so as to 
make the new additions or developments 
jarring and altogether out of tune with 
the basio foundations of our ancient Hindu 
law and oustom. Suoh wanton or ignorant 
interference leads but to injustice to the 
system as a whole and to particular par- 
ties to the litigation. The judge. made-law 
has at present to be more vigilant and 
sorupulous than in the past as our Legis- 
latures have already begun to interfere 
pieoemeal with the established laws of the 
land that have stood the test of time with 
all its incidental and consequential oonfu. 
sion, uncertainty and dismay. 
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Order dismissing or striking off an Execution Application 

By Rachuri Hanumantharao, Vakil , Vizianagram . 


Ifc seems to be a well-established praotioe 
amongst Courts executing decrees not to 
allow execution applications pending for 
long or indefinitely, and to dismiss or 
strike them off whenever possible or con- 
venient, whether there be sufficient grounds 
or not, and whether such an order is legal 
and proper under the oiroumstanoes or not. 
It is no doubt a very salutary principle 
and praotioe to execute decrees fully and 
as early as possible, but it is very undesir- 
able to dismiss execution applications with- 
out there being some satisfactory execu- 
tion, and without there being absolutely 
no laohes or default on the part of the 
decree. holder. Suoh orders of dismissal or 
striking off will in some oases work a real 
hardship upon decree-holders, who will be 
consequently put to unnecessary loss, ex- 
penditure and annoyance. The passing of 
suoh orders has been repeatedly condemned 
by the High Courts. 

There being an order of dismissal on an 
execution application, the question that is 
proposed to be considered in this artiole is, 
what is the effeot of the order on a subse- 
quent execution application for execution 
of the same deoree. Art. 182, Cl. (5), Lim. 
Act, says that the subsequent application 
is barred unless presented within three 
years from the 'final order’, on an applica- 
tion for execution or for a step-in. aid of 
execution. So the question is, is the order 
of dismissal or striking off the former 
application a 'final order*. 

This leads us fcjp the definition of 'final 
order’. The phrase had been introduced 
into the olause by Act 9 of 1927, and was 
not defined by the Legislature, and there- 
fore beoame the subjeot of judioial defini- 
tion. In A I R 1932 Oudh 148 1 * their 
Lordships, while considering whether a 
certification of payment under O. 21, R. 2, 
Civil P. C., at the instance of the deoree- 
holder is a final order, or a step. in- aid of 
execution, and holding that it is neither of 

the two, defined the phrase 'final order’ 
thus : 

The words "final order" imply that it should 
be final as far as the Court passing the order is 
oonoerned. It should be an order, whloh, if not 
reversed or modified by a Court of appeal, would 
be binding between the parties. 

1. Ram Bharose v. Rammanlal, (1982) 19 A I R 

Oudh 148=137 I 0 768=7 Luok 690=9 O 

W N 209 (F B), 


In AIR 1933 Mad 540 a his Lordship,, 
while considering whether a seoond exe- 
cution application, presented together with 
the first, returned for correction of oertaii* 
defects, is in time, did not define the 
phrase but held that there was no final* 
order on the first, implying evidently that 
the order returning the first application for 
rectification of defects is not a final order. 

In A I R 1934 Pesh 23, 3 while consider- 
ing whether an order transferring the- 
deoree to enable the deoree-holder to apply 
for rateable distribution of assets in an. 
other Court is final, and while holding 
that it is final 'so far as the Court seized 
with the execution was oonoerned,’ the- 
learned Judioial Commissioner says : 

Solar as I see 'final order' means an order whloh 
oonolusively deoides the matter between the par- 
ties. For example, In Wharton's Law Lexioon It 
is stated that ‘final order' means a oonolusive de- 
cision of the Court as distinguished from inter- 
locutory. 

In A I R 1936 Mad 613 4 the question 
that oame up for consideration was whe* 
ther an order returning an execution appli- 
cation for rectification of certain defects 
is a final order. Disoussing the case law lo- 
an elaborate and well-reasoned judgment 
and saying that the order was not final* 
Venkatasubba Rao J. lays down that 

'final order' is not one made last in point of 
time, that it must deal judicially with the matter 
of the petition, 

and that it implies that the proceeding has- 
terminated so far as the Court passing it- 
is oonoerned. The question that was consi- 
dered in A I R 1936 All 820 6 was whether 
an order striking off an execution applioa^ 
tion for partial satisfaction is a final order. 
The Full Bench reviewing the whole case* 
law on the point, and holding it to be &. 
final order observed as follows : 

The question whether an execution case is still 
pending and has not been terminated must de- 
pend on an interpretation of the order passed by 
the Court and the inference to be drawn as to the 
Court’s intention. If the Court intends that the- 
matter should be shelved for the time being or 

the reoord be merely consigned to the record room 

^ ■ ■ ■ - — - 

S. Mohammad Abu Bakkar v. Ramakrlshna 
Ohettlar, (1938) 20 A I R Mad 510=144 I O 
167=61 MLJ 401. 

8. Punjab National Bank y. Dina Nath, (1934)- 
21 A I R PeBh 29=149 1 O 186. 

4. Kesavuloo v. Offiotal Receiver, West Te->]ore, 

(1996) 29 A I R Mad 613=163 1 O 364=7V 
MLJ 886. 

5. Md. Taql Ehan v. Raja Ram, (1986) 23 A I a 
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and be taken up later on by the Court itself suo 
motu or at the instance of the deoree-holdere, then 
obviously the oase is still pending and is in a 
Btate of suspended animation. On beiDg reminded 
that the case has not been disposed of, the Court 
oan at any later moment take it up and deal with 
it. On the other hand, if the execution Court 
has intended to finish the matter whioh was 
pending before it and to dispose of it, then it 
seemB quite immaterial whether the Court pro- 
ceeded striotly according to the procedure laid 
down in the Code or whether it acted irregularly 
or even illegally. So long as the order is not set 
aside in appeal or in revision, the order must be 
regarded as one which has disposed the execution 
proceeding, and therefore it cannot be considered 
that the proceeding is still pending and oan be 
revived at any time by either of the parties. 
When the Limitation Aot of 1877 was in foroe 
there was no provision for the exclusion of the 
period during whioh an execution proceeding was 
suspended on account of any injunction issued by 
another Court or on account of any stay order 
passed by an Appellate Court. 

In many oases where suoh orders had been 
issued, the Courts held that the mere fact that 
the execution oase had been struok off by the Sub- 
ordinate Court did not amount to a termination 
of the proceeding, whioh could therefore be re* 
vived after the stay order or injunction was dis- 
charged. This difficulty was to some extent oured 
by the amendment of S. 16, Limitation Aot, in 
1908, when a special provision was made to meet 
it. But even then oases arose where an execution 
oaee had been pending for more than three years 
and then owing to some unfortunate oiroumstance 
the execution oaee was struok off and the deoree- 
holder had to apply within three years of the last 
date of applying in accordance with the law or 
the taking steps according to law. In several 
oases it was held by the Courts in India that 
where the intention of the Court was not to 
terminate the proceeding the matter oould still be 
revived and there was no need for filing a fresh 
application. Under the amendment of Art. 182 
as made by Aot 9 of 1927 the deoree-holder has 
now three years from the date of the final order 
passed on his application, and he is not bound to 
oome in within three years of the date of the 
original application made according to law, or of 
the last step taken in aid of execution. It follows 
that if there is due diligence, the deoree-holder 
would in the ordinary oourse during the period 
of three years after the last order oome to know 
that the execution oaee is no longer pending and 
he would not be in the same unfortunate position 
as he would have been under the unamended 
artiole.if the oase, after having remained pending 
for more than three years had been struok off or 
dismissed on account of some unfortunate oiroum- 
stanoe. It seems to us that the actual words used 
by the Court would not always be conclusive. Cer- 
tainly the words “struok ofi” are an ambiguous 
expression and would not show conclusively either 
that the Court intended to keep alive the matter 
or intended to dispose of it finally. In 12 Beng 
L R 411® at p. 422, their Lordships of the Privy 
Council observed : “The reported cases suffici- 
ently show that in India the striking an exeou- 


6. Puddomonee Dossee v. Roy Muthooranath 

Ohowdhri, (1873) 12 Beng L R 411=20 W R 

133 (P C), 


tion proceeding ofi the file is an act which may 
admit of different interpretations a:cording to the 
oircumstances under which it is done, and accord- 
ingly their Lordships do not desire to lay down 
aay general rule which would govern all cases of 
that kind.’ 1 

Their Lordships proceed to say : 

We are unable to hold that the words 'final 
order' must mean the order which finally adjudi- 
cates upon the rights of the decree-holder on the 
one hand and the judgment- debtor on the other. 

The question considered in A I R 1937 
Mad 385 6 7 is whether an exeoution applica- 
tion “rejected” by the Court is a final 
order. Their Lordships held it to be a 
final order. Venkataramana Rao J. says : 

An order would be a final order within the 
meaning of the olause if it terminates the execu- 
tion proceeding so far as the Court passing it is 
concerned. Theorder need not be one on merits. I 
agree with my learned brother when he says: 
“I do not think it oan be contended reasonably 
that the Legislature intended that where the 
Court chose to pass oertain orders which were 
not final in the sense that they did not deal with 
the merits of the application it was to be held 
that there was no final order within the meaning 
of the amended articles' : 1936 M W N 647 . 8 

Pandrang Rao J. observes as follows : 

It was conceded before us by the advocate for 
the respondents that if a petition is dismissed 
because it is not pressed it would be a final order. 
I do not see why the substitution of tbe word 
‘rejected’ for ‘dismissed’ should make any differ- 
ence in deoiding whether the order is final or 
not. Similarly, if an exeoution petition is dis- 
missed for default, it would also be a final order. 
On the other hand, if the other definition iB 
striotly applied, it may be contended that there 
was no judioial determination of the matter 
involved in the application and therefore there 
was no final order. I am unable to aooept this 
aB the correct interpretation of the words ‘final 
order’ found in Art. 182 (6), Lim. Aot. In 
innumerable oases execution petitions are dis- 
missed or struck off either for default or for 
failure to take steps, and it has never been con- 
tended that there is in suoh oases no final order 
which alone will provide a fresh starting point 
for limitation. 

The above disoussion reveals a certain 
amount of uncertainty amongst the several 
learned Judges as to the exaot meaning of 
the phrase ‘final order’. Almost all the 
deoisions referred to above define it as one 
whioh is final as far as the Court passing 
it is concerned. This definition, it is most 
respectfully submitted, is itself ambiguous. 
But it oan be gathered from the above 
deoisions that a 'final order’ is one passed 
on a judioial determination of the matter 
of the petition, final as far as the Court 

7, Ohidambara Nadar v. Rama Nadar, (1937)< 

24 A I R Mad 386=168 I 0 561=1 L R. 

(1937) Mad 616=(1937) 1 M L J 453 (F B). 

8. Mottayya Padayaohi v. Rajagopalan, (X936> 

M W N 647. 
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passing ifc ie oonoerned, and conclusive 
between the parties, unless modified or 
reversed in appeal or revision, and nob 
essentially on the merits of the case, the 
finality thereof depending upon an infer, 
ence regarding the Court’s intention, to be 
drawn from an interpretation of the order, 
according to the circumstances of each 
oase, the actual language of the order not 
being oonolusive. In my humble opinion 
this definition is indefinite and oumbersome, 
and it would be proper, and sufficiently 
aoourate so as to meet the ends of justioe 
to define final order* as an order passed 
only either after a judioial determination 
of the matter of the petition, or on a 
default of the decree- holder. 

Applying the definition of 'final order’ it 
must be first decided whether the order of 
dismissal on the first execution application 
is a final order. If it is, the second applica- 
tion will be in time provided it is within 
three years from the order, and within 12 
years from the date of the deoree. The 
question is, if it is not a final order, what is 
its effeot on the subsequent application for 
execution. In this case is limitation for 
the seoond application to be reokoned from 
the last final order, or does the order of 
dismissal of the first application, not be. 
ing final, keep it pending to be revived or 
continued by the seoond? In the latter 
oase, is there any limitation for the filing 
of the petition to revive the pending one, 
and does the 12 years’ rule of limitation 
embodied in S. 48, Civil P. C. apply? 

AIR 1921 Cal 594° is a oase of a seoond 
execution application more than three 
years from the first, but within three years 
from the date of setting aside a sale held 
on the basis of the first application. After 
a discussion of oase law, their Lordships 
observed : 

In our opinion, the seooDd application for exe- 
cution, which was made after the Bale held on the 
basis of the first application had been set aBide at 
the instance of the judgment-debtor, was in es- 
sence an application to revive and oontinue the 
earlier application, and from this point of view 
no question of limitation really arises. 

The principle of revival of a former ap- 
plication had been dearly stated by the 
Judicial Committee in 27 All 334 10 thus : 

An application for execution may in oertaln 

contingencies be treated as one to oarry through a 

— ™ 11 

9. Jlra Bibi v. Majlruddin Ohowdhury, (1921) 

8 A I R Cal 694=64 I C 849 = 36 0 L J 136. 

10. Qumar uddin Ahmad v. Jawahir Lai, (1905) 

27 All 394=32 I A 102=2 A L J 897 = 8 Bar 

810 (P C). 


pending execution; thus the second application 
might be treated as one not to initiate a new pro- 
ceeding, but to revive the previous proceeding 
when the latter was arrested by reason of olroum- 
etanoes over whioh the decree-holder had no 
control. 

The principle of revival was definitely 
and succinctly stated in A I R 1933 Mad. 
418. 11 Sundaram Chetty J. says : 

Where an execution petition oan be deemed to 
have been not finally disposed of and oan be 
treated as still pending in the eye of the law the 
subsequent execution application may be treated 
as one for the continuance of the former one. 
Where the former execution application was dis- 
missed finally but for some reason (not due to any 
default or negleot on the part of the applicant) 
whioh subsequently turned out to be untenable 
the later execution will be deemed to be one for a 
revival of the former one. . . . The test to be ap- 
plied for the principle of revival is that the inter- 
ruption to the execution proceedings must have 
been due to an intermediate order, which waa 
afterwards set aside, or the execution prooeedlnga 
must have been rendered infruotuous by some 
suoh obstacle and the interruption to the execu- 
tion should not have been occasioned by any fault 
or laches of the applicant. 

Where a seoond application returned 
for rectification of some defects was re- 
presented about a year afterwards to. 
gather with a third application it was held 
in A I R 1933 Mad 540* that 

as no final orders on the seoond application have 
been passed that application Is still pending and 
at present no question for limitation arises. 

The question that was considered in 
AIR 1935 Mad 803 12 was whether a 
seoond application by an auotion- purchaser 
for delivery of property purchased filed 
within a year after a similar application 
filed within three years from confirma- 
tion of sale was dismissed, was within 
time. The Full Bench observed as follows : 

. . . the decree-holder’s application so far as the 
items other than the house are oonoerned has 
never been considered, and has never been de- 
cided against him and it is impossible to regard 
the order on the first petition of September 1930 as 
an order refusing to deliver the properties to him In 
suoh a way as to make it lnoumbent on him to 
appeal. It was an order passed only for statis- 
tical purposes. The present application of Maroh 
1931 must therefore be regarded in the olroum- 
Btanoes of the oase as a continuation of the 
petition of September 1930 for delivery of po9B4B- 
slon of the lands. . . . , . Aa to 

both these items there never having been any 
objection by the judgment-debtors and there 


11. Tripura 8undaramma v. Abdul Shader, (1933) 
20 A I R Mad 418 = 143 I O 1=66 Mad 490 
=64 M L J 664 (P B). 

12. Abdul Asia v. Chokkan, (1936) 22 A I R Mad 

603=169 I O 279 = 68 Mad 893 = 69 M L J 
821 (F B). 
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never haviDg been any adverse order againEfc the 
decree-holder and there never bavirg been any 
valid disposal of the petition, the present petition 
must be regarded either ae a continuation of the 
petition oi 1980 or as a reminder to the Ccurt to 
take up that matter again. In this view the 
applicaticn oi the decree-holder for delivery oi 
possession of such items as are still with the 
judgment. debtors and have got to be delivered is 
not barred by limitation. 

In A I R 1935 Mad 885 13 the queetion 
was whether after a first execution 
application had been struok off for want 
of bidders, the second application was 
barred by limitation. The learned Chief 
Justice said: 

In this case it is quite obvious that the order 
'striking off’ the petition could not possibly have 
been an order intended to dismiss the petition. 
The sale was merely stopped for want of bidders 
and tbe Court would have no jurisdiction then 
and there to dismiss tbe execution petition on 
that ground. It was clearly an order made quite 
irregularly for statistical purposes and I agree 
with tbe view of the lower Court here that the 
subsequent proceedings were merely a revival or 
continuation of those earlier ones which were 
Irregularly stopped by being “struck off.” 

In A I R 1936 Mad 437 14 on the basiB 
of the decree. holder’s execution applica- 
tion a judgment, debtor was brought under 
arrest, when the Court granted him time 
and dismissed the execution application. 
When assets were realized in execution by 
another decree-holder of the same judg- 
ment-debtor the former decree holder 
applied under 8. 73, Civil P. C., for rate- 
able distribution. It was held that the 
dismissal of tbe execution application was 
not valid and legal and that in spite of 
tbe dismissal the application was held to 
be pending to satisfy the requirements of 
8. 73, Civil P. C. In A I R 1936 Cal 

13. JagaDDadha Naiko v. Bari Hara Maba Patro, 

(1986) 22 AIR Mad 886= 168 I C 829. 

14. Bamaijatha v. Akaganau, (1936) 23 A I R 

Mad 437=163 I 0 209=70 MLJ 683. 
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239 16 the question considered was whe- 
ther a seoond execution application, filed 
more than three years after the suit, in 
which an order of injunction restraining 
the deoree. holder from executing the 
deoree was obtained, and in consequence 
of whioh injunction the first execution 
petition was dismissed for the time being, 
was dismissed, was in time. Holding that 
it was in time, their Lordships held: 

When an execution case is still pending, but oan- 
not be proceeded further by reason of an injunc- 
tion and has been “struck off the file,” or is 
removed by an order whioh does not terminate 
it finally, but has the effect of only removing it 
from the list of pending oaees, we do not eee why 
it must be said that the deoree holder is bound 
to apply for revival of the said proceedings after 
the removal or the discharge of the injunction. 
His application in substance only conveys to the 
Court the information that the bar has been 
removed. It is also the duty of the Court to have 
in eight all undisposed oases, and when the bar is 
removed to direot the party to take necessary 
steps for further progress of the oase. 

In A I R 1936 Mad 613, 4 the deoree- 
holder, after his first execution applica- 
tion was dismissed for default, filed a 
series of execution applications, each 
within three years of the preceding one, 
and each of which was returned for recti- 
fication of some errors, but never again 
represented, and their Lordships had to 
consider whether the last exeontion appli- 
cation was within time. Holding the 
order of return on the applications to be 
not final order,” with whioh of course 
we respeotfully agree their Lordships held 
that the third application was barred 
by limitation, computing the period of 
three years’ limitation from the last 
"final order” on the first application, thus 
completely ignoring the subsequent ones. 

16. Kristo Kamlni Debi v. Girish Chandra, 

(1936) 23 AIR Cal 239=162 X 0 664=63 

Cal 67=39 OWN 1030. 

(To be continued.) 
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Victorious India by Dr. 8. V. Ketkar, 
M. a., pb. D. Published by Maharashtriya 
Jnanatosh Mandal Ltd., Poona 4. Price 
Bs. 2. 

Tbe author of this book who unfor- 
tunately paBBed away before it was pub- 
lished is reputed for his peculiar ways of 
thinking and for bis indomitable courage 
in giving expression to his independent 
views and judgment. He deolares that 
with the passing of the Government of 
India Act, 1935, India has become a free 


and independent Empire and he further 
claims for himself the sole responsibility 
and credit for the passing of the Act. The 
former is open to question and the latter 
hard to believe; and it is extremely doubt- 
ful whether the reader will be impressed, 
far from beirig convinced, with the line of 
reasoning and arguments advanced by the 
author to substantiate them. 

His view of Mahatma Gandhi is not 
likely to appeal to most of the readers. In 
his eye, Gandhi is only "a man of common- 
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place intelligence” and does not poasasa 
anybhing great. Finding with great dis- 
oomfort Gandhi aa leader of the Congress 
and the Gongreaa not inolined to expel 
him with a vote of oenaure and diagraoe," 
he wanted that the Congreaa mnat end 
“if Gandhi’s leadership and his power of 
misohief are to oome to an end and to 
aeoure this objeot, he started proceedings 
against the Congress. 

Though the author might have been 
prompted by the best of motives and 
honest oonviotions in his activities, it has 
to be admitted that the author and people 
of his way of thinking will be found to 
form, at best, only a negligible minority. 
Any how the author’s courage in bringing 
out suoh a publication before the public 
the majority of which, he fully knows, are 
opposed to his views and trying to con. 
vinoe them with his own faots, reasoning 
and arguments deserves to be appreciated 
and the book affords interesting reading. 


Reviews 

India. The book has been divided into 
three parts. The first part gives the Indian 
Divorce Act as amended up-to-date with 
exhaustive and critical commentary. The 
second part is devoted entirely to the all 
important subject— the Practice of Divorce. 
The third part is devoted to a Commen- 
tary with case law on the Indian and 
Colonial Divorce Jurisdiction Act, 1926, the 
Indian Non-domioiled Parties Divorce 
Rules, 1937 and the Parsi Marriage and 
Divoroe Act, 1936. The Matrimonial 
Causes Aot, 1937 and the Matrimonial 
Causes Rules of 1937 are also given. The 
author has usefully given copious marginal 
notes and synopsis of the Commentary 
under each seotion which will greatly 
facilitate reference. The index is exhaus- 
tive and well arranged. The book is bound 
to be highly appreciated by the legal 
profession. 


The Indian Conveyancer by P. C. 
Mogha, b.a., liL.B. Published by Eastern 
Law House, Caloutta. Price Rs. 10. 

This book is the first of its kind in 
India, though there are excellent books of 
English precedents. The work of drafting 
deeds is generally done by untrained deed 
writers who have no knowledge of law, and 
lawyers are rarely consulted. Even when 
they are consulted in complicated matters, 
they find it difficult to give proper advice 
as their training is more in interpreting 
the words used in a deed rather than 
drafting deeds using appropriate words or 
expressions. The author has set out 
forms for deeds of every day use in India 
in simple language without use of highly 
technical expressions as far as possible. 
Further he has given the general principles 
of conveyancing and usefully added notes 
regarding provisions of stamp and regis- 
tration laws. The book is bound to be of 
.great use to lawyers and businessmen. 
The printing and get up are good. 


The Law and Practice of Divoroe by 

S. C. Manohanda, m.a. (Cantab.), Bar. 
at.law, Advocate, High Court, Lahore, 
Published by The Eastern Law House, 
Caloutta. Prioe Rs. 12. 

The author has given as complete an 
aooount as possible on the statute law 
relating to divoroe of persons living in 


The Ajmer Law Digest, 1936, by Jyoti 
Swarup Gupta, Advooate, Ajmer. . Pub- 
lished by the Secretary, Bar Association, 
Ajmer, Pages 363. 

This is a Digest of all oases reported in 
the Ajmer-Merwara Law Journal and 
other oases from Ajmer-Merwara decided 
by the Judicial Committee of the Privy 
Oounoil on appeal or the High Court of 
Allahabad on reference which have been 
reported in other Law Reports. The oases 
have been Digested under appropriate 
headings and the points clearly brought 
out. 

The Yaluation of Real Property by 
A. K. Mirams. Published by Butterworth 
& Co. (India) Ltd., P. O. Box 251, Avenue 
House, Ohowringhee Square, Caloutta. 
Pages 478, Prioe Rs. 17. 

In this book the author has presented 
in a clear and intelligent form the prinoi- 
ples of Valuation of Immovable Property. 
He has also summarised in an analytioal 
manner judiolal and other decisions relat- 
ing to the Law and Praotioe of the valua- 
tion of the real property. He has usefully 
added his own note at the end of suoh 
oases. The book will be of immense use 
to the young Valuer particularly in India 
as well as to the large oirole of Pleaders 
and Barristers and Government servants 
who have to deal with oases of oompulsory 
and other forms of aoquisition of Real 
Property. 
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ARTICLES 

Order dismissing or striking off an Execution Application 

By Rachuri Hanumantharao, Vakil Vizianagram. 

(Continued from page 39.) 


It is humbly submitted that this view is 
erroneous, and works a real hardship on 
the decree- holder, because the subsequent 
applications being evidently not disposed of 
by a final order, ought to have been held 
to be pending, and the third application to 
be a revival of the second and so on. In 
fact their Lordships say : 

If the execution proceeding has ended the final 
order gives the starting point ; if on the other 
hand, execution has been suspended by no default 
of the decree-holder, he can, treating the petition 
as a pending one, apply to have it revived without 
being hindered by any rule of limitation. 

No doubt it seems that non-re-presenta- 
tion of the returned petitions appears to 
be a default of the decree-holder, but it is 
rather inconceivable how an order of 
return, which is evidently not final when 
it was made, could subsequently become 
final. In A I II 1936 All 820,° their 
Lordships said : 

If the Court intends that the matter should be 
shelved for the time being or the record be merely 
consigned to the record room and be taken up later 
on suo motu or at the instance of the decree- 
holders, then obviously the case is still pending, 
and is in a state of suspended animation. On 
being reminded that the case has not been disposed 
of, the Court can at any later moment take it up 
and deal with it. 

From these decisions it is clear that in 
cases where there is no final order” on an 
execution application, the order dismissing 
it or striking it off is only an interlocutory 
order suspending the execution application, 
and keeping it pending, to be revived by a 
subsequent application by the decree- holder, 
which is not barred by the rules of limita- 
tion provided in Art. 182 (5) or S. 48, 
Civil P. C. Evidently the subsequent ap- 
plication would be to revive the pending 
application only if it asks for the same 
relief, otherwise it would be a new applica- 
tion, which would be barred by limitation : 


AIR, 1932 All 273. 10 But the question 
is how long does that petition remain sus- 
pended, that is, is there any time limit for 
the decree-holder to apply for a revival or 
continuation of the suspended application. 
Regarding this question there is a diver- 
gence of judicial opinion, some cases holding 
that Art. 181, Lim. Act, applies, the others 
holding that no rule of limitation what- 
soever governs that subsequent application, 
and that therefore the suspended applica- 
tion remains in that suspended state 
indefinitely. This question, the applica- 
bility of Art. 181, Lim. Act, to applications 
of this nature, to revive a pending but 
suspended execution application, came up 
directly for consideration before their Lord- 
ships of the Calcutta High Court in A I R 
1936 Cal 239. lo Their Lordships after a 
consideration of this conflict of opinion, 
came to the conclusion that the Article 
does not apply to such applications, and 
there is no time limit for such application. 
It was observed as follows : 

It could hardly be contended with any show of 
reason that an application which was filed in 
time can subsequently become barred by limitation. 

So, the conclusion is, if the order dis- 
missing a first execution application is a 
final order, the most frequent determining 
factor in the decision of which being the 
existence or non-existence of any default 
or laches on the part of the decree- holder, 
a second application has to be filed within 
three years from the order and within 
12 years from the decree, and if it is not 
a final order, the first application would 
remain pending indefinitely, till the decree- 
holder revives it by a subsequent applica- 
tion asking for the same relief, and for this 
subsequent application there is absolutely 

no time limit. 

16. Gobardhan Das v. Dau Dayal, (1932) 19 A I R 
All 273=138 I C 583=54 All 573=1932 
AhJ 365 (FB). 
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STATUS OF KAYASTHAS AS KSHATRIYAS 

By B. D. KATHALAY, B.A.. LL.B., Pleader , Nagpur. 

(Member of the Delhi University Court.) 


A. I. R 


The subject of this article is, “Status of 
Kayasthas as Kshatriyas. The Question of 
the exact position of an individual or a com- 
munity in the Hindu social fabric is as old 
as the Puranas. 1 The institution of caste 
is still the foundation of Hindu society. It 
is the guiding principle to determine the 
domestic, legal, religious and social position 
of a Hindu. The position of the Kayasthas 
in the Hindu society is not yet out of the 
range of controversy. It is agitating the 
minds of both scholars as -well as laymen. 
There is no consensus of judicial opinion on 
the point. In such a state of affairs it is in 
the interest of the society in general and 
the Kayasthas in particular, to discuss the 
question from legal and historical point of 
view. Hence the attempt. 

2. The necessity of discussing the legal 
and social position of the Kayasthas . — 
The question whether the Kayasthas belong 
to the regenerate classes or not is a ques- 
tion which is important not only from legal 
point of view but also from social stand- 
point, and the latter has more importance 
than the former from the point of view of 
the layman, who does not interest himself 
as regards the law by which he is governed. 
If the Kayasthas are Shoodras, their illegiti- 
mate sons become entitled to inherit the 
property of their father and they can adopt 
daughter’s son or the sister’s son. These 
are the two points upon which the law 
applicable to the Shoodras differs from that 
which is applicable to the Dwijas. In other 
respects, the law applicable to all members 
of the Hindu Community is the same. The 
question of their status in the society is 
however of greater importance. 

3. The divergence of judicial opinion 
regarding the status of Kayasthas as mem- 
bers of the regenerate classes . — On the 
question of the status of the Kayasthas, the 
Judicial authorities have entertained oppo- 
site views. The Calcutta High Court gener- 
ally incline to hold that the Kayasthas in 
Bengal are Shoodras and that a marriage 
between them and the other sub-sections 

1. The story of terrible war between Viswamitra, 

a Puranic king, who is said to have becomo a 

Brahman by performance of penance, and 

Vasistha is elaborately described in the 

Puranas. 


of the Shoodra community is valid. 2 
basis of the various decisions of the Calcutta 
High Court is a passage from the often 
quoted Sham Charan Sarkar’s Vyawastha. 
Darpan, which is to the following effect: 

There is therefore a preponderance of authority 
to evidence that the Kayasthas, whether of Bengal 
or of any other country (at least those of Bengali 
have been degenerated and degraded to Shoodradom. 
not only by using after their proper name the sur- 
name “Dasa” peculiar to the Shoodras, and giving 
up their own which is “Varma,” but principally 
by omitting to perform the regenerating ceremony,. 
‘Upanayana’ hallowed by Gayatri. 

The Allahabad High Courb 3 and the^ 
Patna High Court, 4 * after a long and exhaus- 
tive inquiry came to a different conclusion. 

In the Madras Presidency Kayasthas am 
not to be found and the Madras High Courb 
did not get an opportunity to shed light on' 
this important topic. It is however inter- 
esting to note that the Brahman scholar, 
Bajkumar Sarwadhikari maintained th& 
view that the Bengal Kayasthas are nob 
Shoodras, but they belong to the Kshatriya; 
caste. 6 Sarkar, an author of great repute,, 
holds similar view. 6 

4. The epithet “Das" not sufficient to 
show that a person is Shoodra . — A Kayas- 
tha cannot be called a Shoodra simply 
because at some time or another either his- 

2. Rajkumar Lai v. Biseshwar Dayal, (1884) lO 

Cal 688. — The Bihari Kayasthas are Shoodras. 
Asita Mohan Gosh v. Nerodo Mohan Gosh, 
(1917) 4 A I R Cal 292=35 I 0 127=20 
C W N 901. 

Bishwanath Gosh v. Sarasi Bala Dasi, (1921V 
8 A I R Cal 48=66 I C 590=48 Cal 926=2&- 
C W N 639. — Marriage between Kayastha and 
“tanti” caste valid. 

Bhola Nath Mittor v. Emperor, (1924) HAIR 
Cal 616=81 I 0 709=25 Cr L J 997=51 Cal- 
488=28 C W N 323. — Validity of marriage- 
botween a Kayastha and a Dom. 

3. Tulshi Ram v. Bihari Lai, (1890) 12 All 328 at- 

pago 334 (P B). 

4. Ishwari Prashad v. Hari Prashad Lai, (1927V 

14 A I R Pat 145=106 I C 620=6 Pat 506= 
8 P L T 34 — The Kayasthas of Bihar belong* 
to one of the three regenerate classes and are- 
not Shoodras. 

5. Sarwadhikari’ s Hindu Law of Inheritance- 

(1922) Edn. 2, p. 381 — The Kshatriyas are- 
divided into two classes, the military class- 
and the civilian class. The civilian classes 
are what are called Upa-Kshatriyas and are 
known as Kayasthas. 

6. Sarkar’s Hindu Law (1927) Edn. 6, page 143.—- 

The Kayasthas are not Shoodras. 
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father or his ancestor or ancestors chose to 
call themselves by the epithet “Das”. 7 8 

5. The expression “Das” means an 
■artisan as stated in Nirukta , and not 
slave or Shoodra as is generally supposed 
to he . — The earliest reference to the word 
Das (^R) is probably in Rigveda Samhita 
(I. 32. 11), where it occurs in combination 
with another word Patni (qv^fi), the com- 
pound word being ‘Dass Patni”. In com- 
menting upon this word it is stated in 
Durgacharya’s commentary that the word 
Das means an artisan. Dasah Karmakarah 

6. Shyama Charan Sarkar does not 
accept the view that Kayasthas are 
offspring of a mixed marriage . — Shyama 
'Charan Sarkar does not accept the view 
that a Kayastha is the offspring of a mixed 
marriage or that he is “Karan”. He is 
•decidedly of opinion that the Kayasthas 
are Kshatriyas and this is so according to 
the Smritis and Puranas. He however 
says that they have degraded themselves 
to Shoodradom by omitting to perform 
the Upanayana ceremony. 9 

7. Decisions holding Kayasthas to he 
Kshatriyas . — In a famous case 3 (to which 
reference is already made) decided by a 
Pull Bench of the Allahabad High Court 
consisting of five Judges, it was held 
that according to the Benares School of 
Hindu law, a Hindu widow cannot make 
a valid adoption to her deceased husband 
without his express authority; that an 
adoption actually made by her without 
such express authority is illegal and void; 
and the maxim qued fieri non factum 
valet is inapplicable to such an adoption. 10 
It was observed by Mahmood J. : 

I wish to premise that notwithstanding the 
ruling of a Division Bench of the Calcutta High 
Court, 11 I entertained considerable doubts as to 
the soundness of the view which seems to have 
been adopted by both the Courts below, that the 
literary caste of Kayasthas in this part of the 
country, to which the parties belong, falls under 
•the category of Shoodras, as understood in the 
division of mankind in the Institutes of Manu, or 
•elsewhere in authoritative texts of the Hindu law. 

7. Ratanchand v. Anandbai, (1933) 20 A I R Sind 

53 (56)=145 I C 777. 

8. Nirukta by Durgacharaya, Adhayaya 7, 

Placitum 5, Anandashrama Sanskrit Books 
series (Poona) 1921 edition, p. 179. 

0. Ishwari Prashad v. Hari Prashad Lai, (1927) 
14 A I R Pat 145=106 I C 620=6 Pat 506=8 
P L T 34. 

10. Tulshi Ram v. Behari Lai, (1889) 12 All 328 

(F B). 

11. Raj Kumar Lai v. Beseshwar Dayal, (1884) 10 

Cal 688. 


The same question was subject of a long 
and exhaustive inquiry by the Patna High 
Court in which the Allahabad view was 
followed and the Calcutta view was dis- 
sented from. It was found that the 
Kayasthas of Bihar belong to one of the 
three regenerated classes and are not 
Shoodras. The mere non-observance of the 
orthodox practices cannot take away the 
rights of Kayasthas in matters of inheri- 
tance, marriage and adoption. 12 

8. This erudite judgment extends over 
forty- six printed pages of the report and 
those who are interested in the subject can 
profit by perusing the same. The decision 
is sound but the reasoning upon which it 
is based is open to serious criticizm if the 
question is looked upon from a broader 
point of view. The High Court held, as 
stated at pp. 512 and 514 that assuming 
for the sake of argument that the Kayasthas 
of Bengal are Shoodras, the Kayasthas of 
Bihar are Kshatriyas on the ground that 
the Kayasthas of Bihar are different from 
other Kayasthas as they have not adopted 
the surname of “Dasa”. As a matter of 
Hindu Jurisprudence, Kayasthas are either 
Kshatriyas or Shoodras. They cannot be 
Shoodras in one province and Dwijas in the 
neighbouring province. The arguments 
stated in the judgment of the Patna High 
Court, in favour of holding the Kayasthas 
to be Kshatriyas, appear to be commend- 
able to reason and commonsense and strong 
enough to support the contention that 
Kayasthas as such, whether they are from 
Bengal or any other part of India form 
one community which is entitled to be 
regarded as a section of one caste. 

9. No judicial pronouncement regard - 
ing the status of Kayasthas hy the Judi- 
cial Committee of the Privy Council . — The 
Judicial Committee refused to give their 
assent to a decision, 13 that the Bengali 
Kayasthas are Shoodras and left the ques- 
tion open in the following words : 

One contention was as to the rights of succes- 
sion of persons who were by caste Bengali Kayas- 
thas. It has been found not on evidence, but fol- 
lowing some decisions of the High Court at Cal- 
cutta, that Bengali Kayasthas are Shoodras. Their 
Lordships do not think it necessary to decide 
whether or not Bengal Kayasthas are Shoodras, or 
to decide as to the construction of a text of the 
Dattakchandrika which has been referred to by 

12. Ishwari Prashad v. Rai Hari Prashad Lai, 

(1927) 14 A I R Pat 145=106 I C 620=6 Pat 

506 = 8 P L T 34. 

13. Asita Mohan Ghosh v. Nirod Mohan Ghosh 

Maulik, (1917) 4 A I R Cal 292=35 I C 127= 

20 Cal W N 901- 


44 Journal Status of Kayasthas as Kshatriyas 


A. I. R. 


the Courts below as applicable to the Bengali 
Kayasthas. Their Lordships are of opinion that 
the rights of the parties depend on the construc- 
tion of the agreement upon which Kumar Nar- 
endra Chandra Roy gave his son Sailendra Mohan 
Ghosh to Radha Mohan Ghosh in adoption. 

10. Degradation among the Kshatriyas , 
because of their being not in touch with 
Brahmans , from the times of Manu. — The 
Samurayis of Japan are playing a great 
part in world-shaking events. In Plindustan 
where there are enough money and men, 
but where the man has not befriended the 
most efficient machines of destruction, the 
existence of the warrior caste — the Ksha- 
triyas — as a whole has been questioned by 
ay men as well as writers. As pithily put in 

a Sanskrit expression, snsFrTCT • P?n% : 

In the Kali Yuga, the first caste that is 
the Brahmans and the last caste i. e., the 
Shoodras alone exist,” and the other castes, 
i. e., the Kshatriyas and the Yaishyas do 
not exist. How can any one blame these 
persons when the present state of Hin- 
dustan can be described by the lines, which 
Ovid wrote centuries ago : 

Come peace, and spread abroad thy gentle reign, 
Through all the distant lands of Earth ; 

Let soldiers bear no arms, save to restrain, 

Nor trumpet sound, except in mirth. 

It has been a long standing complaint — 
a complaint as old as the times of Manu — 
a complaint which has persisted through- 
out thirty centuries — that several Ksha- 
triya castes have degenerated. As stated 
in Manusmriti. 14 

fa^rr^rqrfrjTr : : \ 

*Tcrr ^f% n 

: ^r,r: i 

TR7H : qvfqTSTRT : fqvTTrrr •* JsRir : II 

The various races called Paundrak, Audra, Dra- 
vid, Kamboj, Yavana, Shaka, Padada, Palhava, 
China, Kirata, Darada and Khasha have gradually 
been incorporated among the Shoodras on account 
of the fact that they did not perform the acts, 
which they were enjoined to perform and on ac- 
count of their being not in touch at all with the 
Brahmans. 15 

The process is still continuing. 

11. The Privy Council judicially re- 
cognized the existence of Kshatriyas in the 

14. Manusmriti, Adhayaya X, Slokas 43 and 44. 

15. There is a slight difference between my trans- 

lation and the translation given in Sacred 
Books of the East Serios, Vol. 25, p. 412 ; 
where the expression “Kriyalopat” is trans- 
lated as “in consequence of the omission of 
the Sacred rites”. 

Radhamadhvavilasachampu, Edited by V. Iv. 
Rajwade, Introduction, p. 189 (Chitra Shala 
Press, Poona, edition)— in Marathi— where it 
is pointed out that some Kshatrtyas becamo 
Vrishalas because of “Kriyalopa”. 


“ Kali Yuga ” in the year 1887 . In a case- 
regarding the possession of the raj and 
zamindari of Bamnagar in the district of 
Sarang in Central India, the passage 
3?rsicRTr : : "In Kali Yuga, the first 

caste, that is the caste of Brahmanas and 
the last caste, that is, the caste of Shoodras- 
alone exist”, was brought to the notice of 
their Lordships of the Judicial Committee 
of the Privy Council. 16 It was held in that 
case that Kshatriyas did exist and that the 
Rajputs of Central India were governed 
by the laws and customs applicable to the 
regenerate classes. Referring to various 
authorities in support of the view that the 
Kshatriyas did not exist and including the 
passage referred to above, Right Honour- 
able Sir Edward Ryan, while delivering, 
the judgment of the Privy Council, observed 
at pages 46 and 47 that : 

Whatever weight may be due to these authorities 
in support of a speculative opinion entertained, 
perhaps, by learned Brahmans and others, their 
Lordships have, nevertheless, no doubt that the 
existence of the Kshatriya class, as one of the 
regenerate tribes is fully recognized throughout 
India, and also that Rajpoots in Central India, 
and in this District are considered to be of that 
class. 

12. Baja-Tarangini , an historical work 
composed in the 11th century , referring to 
a Kayastha dynasty reigning for 260 
years. — A Sanskrit work, which may be 
described as a book of history without any 
fear of contradiction, gives the history of 
Kashmir. This work was composed in 
the 11th century. In Ch. 4, there is an 
account of a Kayastha dynasty that reigned x 
there for 260 years from the 6th to the 9th 
century. The Kings of that Kayastha. 
dynasty are described as Kshatriyas in- 
many places of that work. It is stated- 
therein that from ancient times the Kayas- 
thas held the highest offices such as those- 
of Minister of war or peace, the officer 
in charge of the Treasury, the Commander. 
in-Chief, and the Chief Minister superior to 
all 17 . 

13. Inscriptions dating from 73S to 1200 
A. D . referring Kayasthas as writers by 
profession. — The earliest reference to* 
Kayasthas appears in an inscription in 
Malwa dated A. I). 738-739. The inscrip- 
tion is of a Maurya King, and the term- 

16. Chuoturya Run Murdun Syn v. Saliub Pur- 

hulad, (1857) 7 Moo I A 18 at p. 46 = 4 W R 

P C 132 (P C). 

17. Sarkar’s Hindu Law of Adoption (Tagore Law 

Lectures for 18SS) Edn. 2 (1916) p. 419 C. t 

referring to Taranga— IV, Shloka 710Tarangai 

VIII, Sblokas 475, 562 to 564 and 664. 
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Kayastba is used there as a proper noun to 
mean a writer. i\nother inscription dated 
A. D. 987 is written by a Kayastha named 
Kanchana. 18 They are also frequently 
mentioned in the inscriptions dating from 
the year 1000 to the year 1200 A. D. as 
writers of inscriptions. 10 They seem to be 
divided at this time into sections according 
to the country of their residence, like the 
Brahmans. 

14. Inscriptions in Ceylon , Central 
India and South India mentioning 
Kayasthas as Ministers of war and peace 
or men belonging to the caste of writers: — 
It is a noticeable fact that the “Sandhi”, 

Vigrahi” or Ministers of war and peace, 
and the secretary, were always Kayasthas, 
or men of writer caste. This not only 
occurs in the Kataka Plates, but in grants 
or inscriptions found in Ceylon and Central 
India. 20 Sometimes one comes across 
Kayastha writers in inscriptions from 
Southern India, as in the Kokan Inscription 
of Aparaditya. 21 From the inscriptions in a 
temple which was first opened in Samwat 
year 1199 or A. D. 1142 in the town of 
Gorhwa, 22 it seems that it was built by 
Rana Pala, the son of Kunda Pala, a 
Sriwastaw Kayastha. According to tradi- 
tion the builder of the temple was the 
Minister of the ruling Raja. 23 

15. Reference to Kayasthas in ancient 
works since times immemorial. — The Eng- 

18. Russell’s Tribes and Castes of the Central Pro- 

vinces, (1916) Yol. Ill, pages. 404, 405. 

19. The Indian Antiquary, Yol. XIX (1890) p. 218 

at p. 219 — this was written at the King’s 
command by Sripati, the son of Mahava, a 
Kayastha of Gauda descent. 

The Indian Antiquary, Februar)', (1876) p. 55 
at p. 58 — Kayastha Mahuka, who has 
inscribed these letters. The plate is dated 
as Samvat 34 equal to B. C. 23, but some 
scholars think that the date of the plate is 
A. D. 978. 

The Archaeological Survey of India by Cun- 
ningham (1873) Vol. Ill, pages 60, 61. And 
also page 58. 

20. The Indian Antiquary, (1876) February, page 55 

at page 57, Note. 

21. The History of Mediaeval Hindu India by 

C. V. Vaidya, (1926) Vol. Ill page 391. 

22. The town of Garhwa is 15 miles to the South 

East of Kausambi, the same distance to the 
South West of Bitha, and 25 miles to the 
South West of Allahabad. 

23. Archaeological Survey of India by Cunningham 

(1873) Vol. 3, pages 60, 61— In this temple, 
near the images of Brahma, Vishnu and 
Shiwa, there is a large statue of the Raja on 
horseback, which is valuable for ascertaining 
the Hindu military costume half a century 
before the Mohammadan conquest. The statue 
represents Sankara Deva, the Baghal Raja of 
Bara. w 


lish aristocracy is sufficiently satisfied if it 
can trace its descent from the year 1066, 
the year when William the Conqueror 
conquered Britain. The people in India 
have their origin described in books written 
in remote antiquities. The Kayasthas are 
described in Puranas, for example, in 
Padma Purana, Uttar Khanda, where it is 
described that Chitragupta had twelve sons 
and that Kayasthas are Kshatriyas and are 

entitled to all sanskars. Bhavishva Purana 

• / 

deals with the duties of Chitragupta. The 
same story is found in all the Puranas. 
The Vigana Tantra as well as Brihat 
Brahma Khanda directed the Kayasthas, 
who sprang from the body (Kaya) of 
Brahma, to perform all the sanskars of 
Kshatriyas. Sakanda Purana gives an 
. account of Raja Chitra who is also known 
as Vivaswan, Aditya or Mitra. Garuda 
Purana contains the description of Yama- 
puri where Chitragupta holds his imperial 
throne. 

1 6. Reference to Kayasthas in Smritis and 
commentaries. — In Yajnawalkya Smriti, 
Acharadhyaya, Shloka 336, 21 it is observed 
by that great sage that the king should 
protect his subjects from the oppression of 
the Kayasthas. Vijnaneshwara, 20 the author 
of Mitakshara, as well as Apararka, 20 give 
the reason for the above observation that 
the Kayasthas were favourites of the king 
and therefore likely to escape from the 
strong arms of the law. The honour of 
being favourites of the king in the twentieth 
century of the Christain era has gone to 
a well-known community in India. As 
regards the place of Kayasthas in the 
Hindu Community itself, it has been though 
not the best, yet the second best. Yajna- 
walkya said : 

fer : i 

; : II 

The Brahmana, Ksbatriya, Vaishya, and Shoo- 
dra : (these are) the classes and (of these) the 
three (first) are dwijas or twice-born. Their cere- 
monies from conception to the funeral (are per- 
formed) with Mantras, 27 


24. In the edition of the Yajnawalkya Smriti 

published by Anandashram Sanskrit Grantha- 
wali Vol. 46, this shloka is numbered as 334; 
see page 584 of Vol. 1. 

25. The Mitakshara, Nirnayasagar Press Edition, 

page 104, where it is observed : 

W4 d •* 1 

26. Yajnawalkya Smriti with Apararka’s Commen- 

tary, published by Anandashrama Sanskrit 
Granthawali (1903 edition) page 584. 

27. Yajnawalkya Smriti, Acharadhayaya, shloka 

10 . 
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and the Kayasthas have the privilege of 
belonging to the Kshatriya caste. The 
Kayasthas are stated to be writers by the 
Mitakshara, 28 and Apararka 20 classes them 
as revenue collectors. Brihaspati, Vishnu, 30 
Vrihat Prasara, 31 Shukraniti, 32 Vyas, as 
cited in Vaijayanti, Virmitrodaya, described 
Kayasthas as writers or accountants. 

17. The origin of the twelve sub. castes of 
Kayasthas. — The common ancestor of the 
Kayastha people was Chitragupta. He 
married Irawati, a daughter of Dharma 
Sharma and Sudhakhina, the daughter of 
Manuji the son of Surya. He had 12 sons — 
Bhanoo, Vibhanu, Vishwabhanu, Virjawan, 
Charu, Cucharu, Chitru, Matiman, Hima- 
van, Chitrabharu, Arun and Atindriya. The 
12 sub-castes of Kayasthas have descended 
from these 12 sons, Srivastava from Bhanoo, • 
Surajdhawaja from Vibhanu, Asthana from 
Vishwabhanu, Balmiki from Virjawan, 
Mathur from Charu, Gaur from Sucharu, 
Bhatnagar from Chitra, Sakseena from 
Matiman, Ambastha from Himavan, Nigam 
from Chitracharu, Karan from Aruna and 
Kulserestha from Atindriya. 

18. Modern writers considering Kayas- 
thas as Kshatriyas. — Bhattacharya, 33 
Britannica Encyclopaedia, 34 Crooke, 85 
Nesfield, 36 Sarkar, 37 Sarwadhikari, 38 and 
Russel, 30 consider that the Kayasthas 
belong to the regenerate classes. 

19. Kayasthas in Maharashtra. — In the 
Marathi language there is a saying that all 
the five fingers of man’s hand are not 
equal. The sections of the Kayastha com- 
munity are found scattered over the various 
parts of India and their position in all 
these parts is not exactly similar. As 
regards the Kayasthas in Maharashtra, 
they have wielded the pen and the sword 

28. The Mitakshara, Nirnayasagar Press (edition 

1926) page 104. 

29. Yajnawalkya Smriti with Apararka’s Com- 
mentary, published by Anandashrama Sans- 
krit Granthawali (1903 edition) page 534. 

30. Vishnu, Chap. 7, verse 3. 

31. Vrihat Prasara, Ch. 10, shloka 10. 

32. Shukraniti, Ch. 22, shloka 420. 

33. Hindu Castes and Sects, (1896) Ch. 9. 

pages 175, 176. 

34. The Encyclopaedia Britannica, (1929) Edn. 14, 

Vol. 13, page 301. 

35. Tribes and Castes of the North Western Pro- 

vinces and Oudh, Vol. 3, pages 184 to 213. 

36. Review of the Caste System in the North 

Western Provinces and Oudh, (1885) page 132. 

37. Sarkar’s Hindu Law, (1927) Edn. 6, page 143. 

38. Sarwadhikari’s Hindu Law of Inheritance, 

(1922) Edn. 2, page 381. 

39. Tribes and Castes of Central Provinces, Vol 3 

page 400. ’ ' 


with equal facility. In times of Shivaji 
and later on, the Kayasthas like Baji 
Prabhu and others, to use the expression 
of Gibbon, 40 “with stout hearts and iron 
hands asserted the civil and religious free- 
dom of their posterity”. They played a 
very important part in building up the 
Maratha Empire by fighting battles with 
that heroism of which even the Mahabha- 
rat heroes would be proud. But Maha- 
rashtra is in the western part of India and 
to misapply a well known quotation : 

“ East is East and West is West, 

And the twain shall never meet.” 

A different state prevails in Bengal. 

20. lie construction of Hindu Society by 
the United Efforts of Brahmans and 
Kayasthas. — It has been already pointed 
out that the Modern Bengal scholars con- 
sider Kayasthas to be Kshatriyas. In the 
earlier days the Kayasthas were very much 
in favour of Buddhism and they wrote large 
number of treatises in support of that reli- 
gion. But after the disappearance of Bud- 
dhism from Bengal soil, they cast the 
whole weight of their influence on the side 
of Brahmans, 41 and began to translate 
Puranas, etc., into Bengali. Krishnaman- 
gala by Gunaraja and the Mahabharat by 
Kasiram Das have helped the Bengalis in 
reforming their national character. Gada- 
dhara and Krisnadasa, two brothers of 
Kasiramdasa, have also written excellent 
books. The sole object of all these authors 
was to make Bengalis Hindus or Brahma- 
nists. The Kayasthas did not confine their 
usefulness only to authorship. They were 
landlords of Bengal and as such they did 
much to help the cause of the Brahmans. 
Rayamukuta could not have done anything 
if he had not been supported by Raja 
Ganesa and his son. Chaitanya could not 
have organized his sect if he had not been 
supported by Hiranya and Goverdhan, the 
Rajas of Salegaon. Thus a Hindu Society 
was reconstructed in Bengal by the united 
efforts of Brahmans and Kayasthas, a 
strong Mahomedan Government notwith- 
standing.^ . 

40. Decline and Fall of the Roman Empire. Ch. 52 

page 400‘, Vol. 5 of the Every Man’s Library 
series. 

41. For Racial affinities of the three Bengali 
castes, for example, the Rarhi Brahmins, the 
Dakshin Rarhiya Kayasthas and the pods of 
the 24 parganas, see Census of India, (1931), 
Vol. 1, Part 3, page 39 (xi).» 

42. Contribution of Bengal to Hindu Civilization 

by Mahamahopadhyaya Haraprasad Shastri, 
in Journal of the Bihar and Orissa Research 
Society, Vol. 6 (1920), pages 54, (67, 68). 
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21 . Kayasthas in Bundelkhand,Gujrath, from the caste if detected in a liaison. 


Piajputana and the Punjab . — Kayasthas 
are found in Bundelkhand, Gujrath, 
Rajputana and the Punjab and they are in 
small numbers. They are immigrants from 
their original home, -which is Hindustan, 
that is, the United Provinces and a part of 
Bengal. 43 

22. Similarity of social rules between 
the Kayasthas and the Dwijas . — It has 
been laid down by Yajnawalkya, 44 that 
the ceremonies of the dwijas from concep- 
tion to the funeral are performed with 
Mantras. If this test is applied to the 
Kayasthas it is found that the Kayasthas 
believe in and perform all the sanslcars 
with the help of the Mantras. According 
to the Viramitrodaya the scribes and 
accountants are dwijas and the fact that 
the Kayasthas wear the sacred thread sup- 
ports this contention. They read Vedic 
Mantras on occasions of offering homa, or 
performing other religious ceremonies 
prescribed for Kshatriyas. 45 Among the 
Kayasthas marriage between persons with- 
in five degrees of affinity on the female 
side and seven degrees on the male side is 
prohibited. There is no marriage among 
the sapindas of the person or of his mother 
or grandmother. Brahma form of marriage 
is followed by them. Neither widow mar- 
riage, 46 nor divorce are recognised, and 
either a girl or married woman is expelled 

43. Russell’s Tribes and Castes of the Central Pro- 

vinces (1916) Vol. 3, p. 413. 

44. Yajnawalkya Smriti, Acharadhayaya, shloka 

10 . 

45. Sarwadhikari’s Law of Inheritance (1922) 

Edn. 2, p. 831. 

46. Census of India (1931) Yol. 12 (Central Pro- 

vinces and Berar), p. 353. 


EXTRACTS FROM 
Separation of Functions. 

It was supposed that the old question of 
the separation of the Judiciary from the 
Executive in India had receded, at least 
temporarily, into the background on the 
adoption of India’s new Constitution. Many 
and influential were those who main- 
tained that such a separation was a reform 
or change of paramount importance; and 
few were those who denied the desirability 
in principle of such separation. It was 
said, however, by those who defended the 
existing order, that in the imperfect condi- 
tions of an imperfect world, and in those # 


They venerate the ordinary Hindu deities. 
They worship Chitragupta, their divine 
ancestor, at weddings and at the Holi and 
Diwali festivals. Twice a year they vene- 
rate the pen and the ink. The dead are 
burnt, and the proper offerings are made 
on the anniversaries, according to the pres- 
cribed Hindu ritual. 4 ' From such simila- 
rity it seems that there is no difference 
between the Kayasthas and the Kshatriyas. 

23. Reasons for the proposition that the 
Kayasthas are Kshatriyas in a nut shell . — 
It has been already pointed out that the 
Kayasthas are referred to in the Puranas 
and the Smritis, where they enjoy a higher 
position of writers and accountants. Tradi- 
tions are not wanting among the Kayasthas 
who won distinctions as warriors and leaders 
of Military Bands. It has also been proved 
from the inscriptions, which date that to 
the year 738 A. D., that the Kayasthas 
were either warriors or writers. The offices 
of writers were generally held by Niyogi 
Brahmans in the Andhra Desh. 49 If the 
Kayasthas would have been considered as 
Shoodras in those ancient days, it would 
not have been possible for them to do the 
work which was meant for the Brahmans 
or other higher castes. It has been noticed 
that they perform all the sanskars pres- 
cribed by the shastras. The position of 
the Kayasthas in the modern times speaks 
for itself and it is in the interest of justice 
and fair play that they should be con- 
sidered as Kshatriyas for — 

Honour to him whom honour due ”. 

47. Russell’s Tribes and Castes of the Central Pro- 

vinces (1916) Vol. 3 p. 404 (416 to 422). 

48. Bhattacharya’s Hindu Castes and Sects (1696) 

p. 192. 


CONTEMPORARIES. 

of India in particular, the separation was 
impossible in practice; and now, faced with 
the responsibilities of Government, it would 
appear that some who strongly advocate 
the principle and practice of separation are 
not certain that the time is yet ripe for 
reform. 

The Congress Premier of Madras, for 
example, declared quite recently that the 
separation would endanger political ad- 
vance. If, he said, in effect, the Judiciary 
were made independent of administrative 
control, the gains of provincial autonomy 
would be lost; and not long ago, in the 
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Bihar Assembly, it was said on behalf of 
the Government that while a resolution in 
favour of separation was acceptable, there 
were two serious difficulties : (l) finance; 
and (2) the consequential changes which 
would be necessary in the codes of pro- 
cedure. 

Theory and Practice. — It does not 
appear however that the rank-and-file (or 
back, bench) members of the Congress 
Party are yet prepared to leave the 
question in abeyance. In the United 
Provinces a resolution was adopted urging 
that a scheme be formulated for the sepa- 
ration of the Executive from the Judi- 
ciary. When the question was raised 10 
days earlier in the Assembly, the Hon. 
Dr. K. N. Katju expressed the view that 
the need was not urgent, and suggested 
that the advent of the Congress Ministry 
made it a matter of less importance than 
formerly. Why it should become less im- 
portant when those who advocated itcame 
into power is a question which any sea- 
soned politician will have no difficulty in 
answering. 

It is more than 50 years since the 
Indian National Congress passed a resolu- 
tion demanding the separation of the exe- 
cutive and judicial functions in India. 

The answer to the question why the 
principle should not be universally adopted 
is apparent, that it is too expensive and is, 
in practice, impossible. In populous and 
wealthy areas it is comparatively easy and 
has been adopted, more or less. It is other- 
wise in the poorer areas. In Pitcairn 
Island or Tristan (to take extreme examples 
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away from India). Mr. Christian and Rev 
Mr. Wilde perform (I am told) judicial, 
executive and legislative functions, because 
there is no one else to perform them. All 
they can do is to keep, each in his own 
mind and person, the legislative, executive 
and judicial functions as separate and 
independent as possible. — The Law 
Journal. 

Obiter Dicta on Bicycles. 

A County Court Judge awarding com- 
pensation to a boy for an injury to his leg 
got on a seasaw, is said to have advised 
the father to buy him a bicycle when he 
gets older”. A High Court Judge, making 
an award to a boy who had suffered the 
shock of seeing his mother killed while 
bicycling, is reported to have said he hoped 
the boy would not buy a bicycle. 

Will the lesser Courts consider them- 
selves bound by the pronouncement in the 
High Court and give no more advice on 
locomotion for the young, or will it be 
considered that both the judicial obser- 
vations are obiter of equal value ? 

The truth is that bicycles are good for 
some people and bad for others. They 
can be used sensibly and carefully, or 
foolishly and carelessly. A bicycle can be 
a necessity or a pleasure, or can be merely 
a fad and a danger. Every potential pur- 
chaser of unstable equilibrium on the roads 
must judge for himself whether his outlay 
is wise or not, and it is to be supposed 
that he or she will not be much affected 
by judicial pronouncement . — Justice of the 
Peace. 
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The Madras Agriculturists* Relief Act 
(4 of 1938) by Morusupalli Hanu. 

MANTHA RAO, M.L., and MAZUMDAR 

Ranga Rao, B.L., Vakils, Guntur. Pub- 
lished by the authors themselves. Pages 82. 
Price As. 8. 

The authors of this small book have 


incorporated in it not only the main Aot 
but also the Statement of Objects and 
Reasons, Rules framed by the Government, 
Select Committee’s Report and a useful 
Introduction. We recommend this book to 
the members of the Bench and Bar, parti- 
cularly of the Madras Presidency. 


Mr. K. S. Krishnaswami Iyengar 

NEW JUDGE OF THE MADRAS HIGH COURT 


5 S27 * — 

Mr. K. S. Krishnaswami Iyengar was born in 1834 and was enrolled as a 
High Court Vakil, Madras, in 1909 after his apprenticeship under the late Mr. R. Sata- 
gopachariar, a leader of the Bar and an outstanding personality in his days. He was 
later associated with the late Mr. T. Narasimha Iyengar, another distinguished lawyer 
of learning and ability. He was also working with Mr. Nugent Grant on the Original 



Side. In 1917, he was selected as a District Munsif in which capacity he acted for 
some time and then gave it up and reverted to the Bar— a decision which has borne 
him rich fruits now. He very soon built up a lucrative practice both on the Appellate 
and the Original Sides of the High Court and rose to the top of the profession which 
position he has been occupying for a long time. He acted as the Government Pleader, 
Madras, for some time in 1933 and in 1935 in the vacancy caused by the appointment 
-of Mr. P. Venkataramana Rao as a Judge of the High Court, Madras, he was appointed 
-as permanent Government Pleader, Madras. 
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Mr. Krishnaswami Iyengar is learned and industrious. He has delivered a series- 
of special lectures on "Contracts” in the Law College, Madras, and has assisted the late 
Sir V. M. Coutts-Trotter in editing Mayne’s "Hindu Law”. He is a member of the Law 
Reporting Council, Madras, and also a member of the Madras Bar Council. 

Mr. Krishnaswami Iyengar is of simple habits and of religious and orthodox- 
disposition. His vast experience of men and things and of human nature gained as a 
result of his extensive and varied practice at the Bar is sure to stand him in good stead- 
as a Judge. 

Mr. Krishnaswami Iyengar’s appointment as a Judge of the Madras High Court is- 
to take effect from 18th July 1938. 

May God bless Mr. Krishnaswami Iyengar with long life, health and happiness. 


FAIRER INCIDENCE OF TAXATION 

Providing Against Evasion 

RS. 1 CRORE AS ADDITIONAL REVENUE 


“Our intention or our desire is to make the incidence of taxation fairer- 
as between class and class, to relieve the lower middle classes and to ask the-- 
rich to pay more. 

“Apart from the provision of money for the provinces, there are other" 
reasons which make this Bill desirable in itself, and of these I might mention 
the necessity for making the income-tax machine at once more efficient and 
more equitable. There must be in future no suggestion that the administration 
is harsh to the small tax-payers and far too lenient to the rich.” 

With these words, Sir James Grigg, Finance Member, Government of India,, 
moved reference to a Select Committee of the Bill further to amend the Indian 
Income-Tax Act, 1922, introduced by him in the Session of the Indian Legislative 
Assembly, just concluded. 

The Bill is a comprehensive measure, consisting of 75 clauses, covering the whole 

field of taxation on income, except the rates of tax which are left to' be dealt with 
in the annual Finance Bill. 

An immediate increase of Rs. 1 crore in revenue is anticipated in the first year 
of operation after the Bill is brought into force. 


Explaining the provisions of the Bill, 
Sir James said : 

I will deal first with the question of 
the foreign income of residents. 

The Committee o f Inquiry* recommended 

* Consisting of K. B. J. V. Vachha, O LE., 
Commissioner of Income-tax, and Messrs. C. W. 
Ayers and S. P. Chambers of the Board of Inland 
Revenue in the United Kingdom. 

The Committee were appointed in October, 1935, 
to make an investigation of the Indian Income-tax 
system in all its aspects and to report upon both 
the incidence of the tax and the efficiency of its 
administration. 


the assessment of all foreign income of 
residents in British India on the basis 
of the amount actually arising and their 
recommendation made no distinction bet- 
ween persons domiciled in British India 
and those not so domiciled. 

Taxing Foreign Income 

Where the assessee is resident in British* 
India, the assessment will, to the extent 
that the income is from business controlled 
British India be on the full income' 
arising whether remitted to India or not- 
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and to the extent that the income is from 
other sources the assessment will be on the 
basis of the amount remitted to British 
India. In the case of persons who are also 
domiciled in India the basis will be, of 

course, the amount of the whole income 
arising. 

What is now proposed follows very 
closely the system in force in the United 
Kingdom, the difference being that the 
income of a domiciled resident from sources 
other than a business controlled in British 
India or from securities, stocks, shares or 
rents is to be assessed in British India on 
the amount of income arising, whereas in 
the United Kingdom the basis of this residue 
of income is the amount actually brought 
into the country. Our proposals therefore 
are somewhat stiffer than the United King- 
dom law and they have been framed in the 
light of the difficulties which are known to 
exist there. 

Catching the Dodger 

I come to the provisions in the Bill 
which I regard as the most important, 
namely those which relate to the legal 
avoidance of tax. 

These provisions are designed to prevent 
persons who are liable to tax and more 
particularly the very wealthy tax-payers 
from reducing their liability by tax dodging 
devices under which the law is evaded but 
not broken. 

A good illustration of what we are out to 
stop is afforded by the method employed in 
a recent case in which super-tax amounting 
to Rs. 2j crores was lost to the Exchequer. 
Several companies which were substan- 
tially owned by one family capitalized 
their accumulations of profits and issued to 
the shareholders debentures which were 
redeemable at three months’ notice and 
were in fact redeemed about 12 months 
after they were issued and the shareholders 
thus received cash in redemption of deben- 
tures instead of receiving the same cash 
as dividends. 

The remedy which we are provid- 
ing for this is to define “ dividend ” 
so as to cover all profits distributed 
by a company, whatever form the 
distribution takes. 

A simpler and older device for the avoi- 
dance of super-tax is by a company not 
distributing its profits at all. 

Section 23A — A Dead Letter 

Section 23 A of the existing Income-Tax 
Act has proved practically a dead letter 


owing to the almost unworkable provisions 
which require the Income-tax Officer to 
determine the reasonable needs, existing 
and contingent, of a company. In place ol 
the present provisions, we are substituting 
a simple rule that where less than 60 per 
cent, of the company’s assessable income 
has been distributed, the whole of the 
profits shall be deemed to have been 
distributed and super-tax will therefore be 
payable by the shareholders. 

This rule also is to operate if less than 
100 per cent, of the profits have been 
distributed where the accumulated undis- 
tributed profits of past years exceed the 
paid-up capital of the company. As with 
the existing Section 23A, the new provision 
does not apply to companies in which the 
public are substantially interested. In 
other words, it applies to the private com- 
pany which is virtually controlled by one 
or two persons. 

“The Very Wealthy ” 

Another device of legal avoidance which 
is open only to the very wealthy is to float 
a company abroad, to transfer investments 
to it and to receive moneys from it in the 
form of loans which are not repayable. 

As the company does not pay dividends 
no super-tax can be levied upon the princi- 
pal shareholder who of course being the 
virtual proprietor has complete control of 
the company. Further the company is non- 
resident and therefore it cannot be dealt 
with under the non.distribution section 
and as the loans are not income, no super- 
tax can be charged even though the asses- 
ses may be receiving in this form exactly 
the same amount of money as he did when 
such receipts were in the form of dividends 
and were taxed accordingly. 

Our counter to this is to treat 
the income of the company as the 
income of the person who would 
have been entitled to it, if these 
artificial transactions had not been 
entered into. 

Although the remedy sounds simple, a 
complicated form of words is necessary in 
order to ensure that as far as is humanly 
possible no loopholes are left unstopped 
but at the same time to leave outside the 
net genuine transfers which have nothing 
to do with tax-dodging. 

Finally, there is the more widespread 
practice of nominally transferring income, 
or assets from which income is derived, to 
a person who is not liable to income-tax, or 
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liable at a low rate, and this is to be 
checked by deeming the income to be the 
income of the transferor except in genuine 
cases where the assets are irrevocably 
transferred and the income goes to some- 
body other than the wife or minor child. 

I do not pretend to have described the 
provisions of the Bill at all fully. I am only 
at this stage directing attention to its main 

features. 

There is the provision for separating the 
appellate and inspecting functions of the 
Assistant Commissioners of Income-tax, — a 
change which has been very widely advo- 
cated for some years past. There is the 
provision for enlarging the scope of cases 
which are appealable, and there are the 
enhancement of penalties and the provision 
for a longer time in which to keep assess- 
ments and claims for refunds open. 

What The Provinces Gain 

On the assumption that the scale recom- 
mended in the Report of the Committee of 
Inquiry is adopted, I am confident that we 
shall get at least a crore of rupees from the 
legal changes alone ; that is, entirely apart 
from administration, and I am pretty 
certain that that extra crore will accrue 
almost immediately, and that in time we 
should hope to get as much again, as the 
machinery of the anti-tax-dodging clauses 
becomes effective. 

So far as I can see at present, 
the effect of this extra crore will 
be that until the year 1942-43 
virtually the whole of it will go 
to the Provinces. 

After that, the position is very compli- 
cated arithmetically, owing to the fact that 
the Neimeyer Award" was given five years 
for it to become fully operative. But the 
ultimate position will be that the Provinces 
will get one. half of this extra money but 
that their share of the increase will only 
decrease to one-half at the end of the 
second five years of the Award, and that 
in the meantime their share of the main 
corpus will be gradually increasing. 

Perhaps it will be clearer if I try to put 
it into figures. They are for the time being 
purely illustrative. Let us assume for the 

•The Award given by Sir Otto Neimeyer, who 
was appointed by His Majesty’s Government to 
make recommendations, after reviewing the pro- 
sent and prospective budgetary provisions of the 
Government of India, on financial adjustments 
between the Government of India and the Provin- 
cial Governments. 
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purpose of this Bill that the Provinces will 
be getting for the first five-year period two 
crores a year from the existing yield of 
income-tax, and that the present Bill adds 
one crore to the total yield. Up to and 
including the year 1941-42 the Provinces 
will get three crores instead of two and in 
the succeeding five years they will work 
up from three to seven instead of working 
up from two crores to six and a half. 

In other words during the first three 
years the Provinces will get one crore a 
year extra, for the next five years after 
that they will get on an average Rs. 70 
lakhs a year extra, and thereafter Rs. 50 
lakhs a year extra. 

This is from the Bill alone, and is apart 
from improved administration and apart 
from any possibility of the normally 
expanding yield of the income-tax. 

I wish to stress this point of the imme- 
diate and ultimate destination of the in- 
crease of revenue, — because it is perhaps the 
main reason to be urged in support of the 
Bill, that it will help the Provincial Gov- 
ernments in their work of reconstruction. 

Critics Answered 

This is a convenient point at which 
I might digress in order to deal with the 
recent speech of the President of the 
Federation of Indian Chambers of Com- 
merce and Industry, the Honourable Sir 
Rahimtoola Chinoy. He said, firstly, that 
the Bill will hinder the development of 
Indian industries, and, secondly — and on 
the second one I wish to lay particular stress 
— that much larger sums could be got for 
the Provinces in much better ways even 
through the channel of the income-tax. 

To take the first point, so long as income- 
tax presses more heavily upon the income 
of the tax-payer than upon his foreign 
income, there is a distinct discouragement 
of investment here, and the law is virtually 
subsidizing the export of capital. 

The proposal for the taxation of the 
foreign income of persons resident and 
domiciled in India upon the full amount 
arising, instead of on that brought into 
British India, is a proposal which quite 
clearly will encourage the investment of 
money in India rather than abroad. Inci- 
dentally, this argument of Sir Rahimtoola 
Chinoy is the exact opposite to the argu- 
ment which I have heard advanced viz, 
that this Bill is designed to injure the 
expansion of Indian enterprise abroad. 
Well, in so far as that enterprise does not 
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contribute to the upkeep of India, -why not? 
Eeally, you cannot have it both ways in 
this matter ; you cannot simultaneously 
urge that we are stifling home investment 
and stifling enterprise abroad, that is 
unless the real contention is that no busi- 
ness man should ever pay any income-tax 
at all ! That is the only way in which you 
can resolve that dilemma. 

Abolishing Section 60 

The second point in Sir Rahimtoola 
Chinoy’s speech to which I have been 
referring is to the effect that by abolishing 
the notifications under Section 60, also 
double income-tax relief for companies 
registered outside India, a further three 
crores of revenue could be obtained. 

Of course to start with, that three crores 
is a ridiculous estimate. The notifications 
to which the speech refers are those relat- 
ing to pensions paid abroad and to leave 
pay and allowances paid abroad. The total 
amount of tax lost by the exemption of pen- 
sions paid abroad including those which are 
protected by the Government of India Act 
is of the order of some ten lakhs a year. The 
exemption of leave salaries and allowances 
paid abroad costs about 16 lakhs a year. 

As regards double taxation relief, the 
total relief is probably about a crore and a 
half a year. I think the President of the 
Federation suggested that 99 per cent, of 
that went to British companies. That is 
again a ridiculously high proportion. More- 
over, there are provisions in the Bill for 
tightening up the conditions on which 
double income-tax relief is to be given. 

But apart from that, surely it 
would be a gross injustice to 
attempt to withdraw the relief 
from those companies and traders 
whose business has been estab- 
lished in India for many years on 
the assumption that the double 
income-tax relief would continue 
to be given. Such a course of 
action would lead to the export of 
capital from India. To me, it 
seems evident that the adoption of 
such a proposal would be a fresh 
addition to the obstacles to the 
trade and industry of the country 
and ultimately have graye reper- 
cussions upon the welfare of mil- 
lions of India’s agriculturists. 

On the assumption that the scale recom- 
mended in the Income-tax Enquiry Report 
is ultimately put into operation in the next 


year’s finance Bill, I would ask the House 
to realize that two-thirds in number of the 
tax-payers who now are subject to income- 
tax will under that scale pay less than they 
do at present, and the remaining one-third 
will pay more than they do at present ; 
most of them a little more and some of 
them a great deal more. This is to me a 
staggering fact. 

Steps That Led To The Bill 

Perhaps I may leave for a moment the 
merits of the Bill and come to some of the 
steps which have led up to it. First of all 
we had a Committee of Inquiry, a commit- 
tee which travelled round India for six 
months and then spent a further six 
months drafting their recommendations. 

The Committee issued their re- 
pprt in January 1937 and on the 
report opinions have been obtained 
from all the notable commercial 
bodies in India. There are yery 
nearly 500 closely printed pages of 
them. 

Some 48 recommendations other than 
those already dealt with or to which I 
have already referred have been embodied 
in the Bill without alterations. Nine more 
have been embodied in the Bill subject to 
modification, but in only one of these is the 
modification appreciable and in all the 
cases the modified provision is less drastic 
than the original proposal. 

In arriving at all of these modifications 
we have had before us 500 pages of opin- 
ions. Four proposals have been left over 
for further consideration, one of these being 
the inclusion of agricultural income for the 
purpose of determining the rate of tax on 
non- agricultural income. 

Finally, six recommendations, and six 
only, have been rejected outright. In other 
words, the Bill is in essence the Report 
and the Report has been before the country 
for over a year, and I have laid before the 
Assembly 500 closely printed pages of 
opinions by commercial bodies on this 
Report. 

What The Bill Does Not Contain 

Explaining what the Bill did not con- 
tain, Sir James Grigg said : 

A large number of the recommendations 
of the Committee of Inquiry do not involve 
legislation and these are in the main being 
put into operation by administrative action. 
There is one which is not yet operative, 
which I must mention specifically. 
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Honourable Members will find no speci- 
fic mention in the Bill of the question of 
taxation of leave pay and salaries drawn 
abroad. These are at present exempt by 
reason of a notification which has been 
issued under section 60 of the present Act. 

I wish to say here and now that it is the 
intention of the Government of India to 
cancel the notification exempting leave pay 
and salaries paid abroad, provided that this 
Bill is passed in substantially its present 
form, and that that cancellation will take 
effect as from the date from which the 
Bill becomes operative. 

I may add perhaps that the Bill does 
amend the existing Act so as to make it 
clear that if the exemption goes the income 
to which it relates can be made effectively 
liable to tax. 

There is another important recommen- 
dation of the Committee of Inquiry which 
Honourable Members will not find in the 
Bill, the position in regard to which should 

be explained, and that is the scale of rates 
of tax. 

This, of course, involved legislation and 
Honourable Members will find here and 
there in the Bill clauses which proceed on 
the assumption that the ‘slab’ system* will 
be introduced, but the scale of actual rates 
of tax applicable to different slabs of 
income is left over to be dealt with in the 
annual Finance Bill. 

Agricultural Incomes 

Another thing which I might mention 
here, which Honourable M embers will not 

Under the “slab” system progressive rates 
are applied to successive slices of income, while 

under the “step” system tax is charged at the 
same rate on the whole income. 


find in the Bill, is the question of taking 
into account agricultural income for pur- 
poses of assessing the rate of tax on non. 
agricultural income. 

The reasons for its non-inclusion in the 
Bill and its postponement till a more 
convenient season are as follows: 


Some of the provinces have already 
introduced legislation taxing agricultural 
income. Some of them have schemes for 
such taxation in contemplation. 

Those which have come to my notice are 
definitely on different lines from our 
income-tax and therefore I am not sure 
that the situation is sufficiently clear to 
enable us to embody in our income-tax law 
a provision taking into account agricultural 
income for the purposes of our income-tax. 


The ultimate ideal is one uniform 
and unified income-tax covering all 
income, the total income being as- 
sessed and collected in collabora- 
tion and distributed in accordance 
with definitely clear and clearly 
laid down principles, but it is quite 
obvious from the opinions of Pro- 
vincial Governments on this subject 
and from the steps which have 
been taken by some of them that 
we are nowhere near this ideal and 
we have no alternative but to post- 
pone this question until the situa- 
tion becomes clearer. 


The motion to refer the Bill to a Select 
Committee was adopted after a debate in 
which all parties in the House took part. 
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Effect of raising of attachment in a suit under 0. 21, R. 63, Civil P. < 

By R. Hanum,sntha 


Mr. K. S. Gambhir has written an 
article under the above caption, which 
was published in this Journal . 1 He con. 
aiders therein the question whether the 
smt of a defeated claimant, instituted under 
O. 1, R. 63, Civil P. C. and coming up 
for trial after the raising of the attach- 
ment, has to be dismissed as not main- 
tainable, there having been by that time 
no subsisting attachment, or decided on 
^ents,He_gjv 0 s_jt_a g his “ considered 

1. See A I R 1933 Journal 5. 


Rao, Vizianagaram. 

opinion ” that the suit is maintainable 
and has to be decided on the merits. 

With this view, of course, nobody had 
ever disputed or will ever dispute. In fact, 
any owner of property, can at any time, 
under the general law, institute a suit for 
a declaration of his title against anybody, 
disputing or interested in disputing his 
title, subject of course to the provisions of 
Art. 120, Lim. Aot. Therefore any suit for 
declaration of one’s title to a property has 
always to be decided on merits. But in the 


Effect of Raising Attachment in suit under O. 21, R. 63 Journal 55 


1938 

•case of defeated claimants in execution 
proceedings, the period for filing such a 
suit is limited to one year from the date of 
the adverse order on the claim petition by 
Art. 11, Lim. Act. 

Therefore the question naturally resolves 
itself into whether this limitation binds 
the defeated claimant in the exercise of his 
otherwise practically unrestricted right to 
declaratory relief in spite of the attachment 
■being raised. 

Mr. Gambhir evidently labours under 
certain misconceptions. First of all, he 
.gives a very strange and unwarranted 
interpretation to a decision of Wallace J. 
reported in A I R 1927 Mad 893. 2 As a 
result of such an interpretation, the learned 
writer sets about answering the question, 
whether the suit of a defeated claimant, 
instituted under O. 21, R. 63, Civil P. C. 
on the date of the raising of the attach- 
ment, due either to default of prosecution 
of the decree. holder’s execution application 
'in which the attachment was made, or to 
the decree being fully satisfied, can be dis- 
missed technically as not maintainable, 
there having been no subsisting attach- 
ment, and hence no cause of action, and 
consequently the suit abating. Mr. Gam- 
bhir fancies that in the above decision 
Wallace J. decided that when the attach- 
ment is raised the cause of action falls to 
'the ground and hence the suit abates. 

That was not at all what was decided in 
'that case. 2 The plaintiff instituted a suit 
for declaration of his title to certain pro- 
perty and to eject the defendants there- 
•from. That property was attached in 
•execution of a decree against the defen- 
dants, and the plaintiff’s father preferred 
a claim under O. 21, R. 58, Civil P. C. 
which was dismissed. Thereupon the plain- 
stiff’s father instituted a suit under O. 21, 
R. 63, Civil P. C. which was dismissed 
for default, due to the suit having been 
compromised. Hence the adverse order 
against the plaintiff’s father not having 
been set aside by a suit filed within one 
year, the learned Judge had only to decide 
whether the plaintiff’s suit was or was not 
barred by the one year rule of limitation. 
Thus, what the learned Judge had to decide 
was a question of limitation, and not the 
maintainability of the suit for want of a 
•cause of action, or rather whether, when 
cthe attachment was raised within one year 

.2. Hanumiah v. Hanumiah, (1927) 14 A I R Mad 
893=104 I C 424. 


of the adverse order, the defeated claimant 
is still urier the obligation to file the suit 
to get the order cancelled. The learned 
Judge says : 

Both Courts have overlooked the important fact 
that when the attachment was raised, the cause 
of action for the claim petition or for any suit 
founded upon an order on that petition thereby 
fell to the ground. It was not necessary for the 
plaintiff's father to proceed with the suit after the 
attachment had ceased. The short period of limi- 
tation of one year from the date of an order on a 
claim petition is fixed in order that the claims 
against attachments may be disposed of promptly. 
But, when there is no attachment subsisting, that 
reason vanished. 

Evidently, what was decided was that 
as the attachment ceased, no suit need be 
filed to cancel the adverse claim order, and 
if filed, the one year rule of limitation has 
no application. The learned Judge used 
the phrase cause of action” apparently 
not in its technical sense, but in the sense 
of “necessity for filing the suit” as the 
cause of action for the suit is not the 
attachment, but the making of the adverse 
order on the claim petition. So the learned 
Judge held that the suit is maintainable, 
quite the contrary to that misapprehended 
by Mr. Gambhir. 

The propositions of law, that a defeated 
claimant is under no obligation whatsoever 
to file a suit if the attachment is raised 
within one year from the adverse order, 
that when the property i9 re-attached, the 
same question can be agitated again, either 
by a fresh claim petition, or by a suit 
within one year from the subsequent 
attachment, and that when there is no 
such subsequent attachment, the one year 
rule of limitation does not govern the suit 
of the defeated claimant, and that, if he 
so chooses, can maintain the suit under 
the general law, are too well-settled by a 
consensus of judicial opinion of all the 
High Courts to require a detailed discus- 
sion. Reference may be made to the deci- 
sions in A I R 1924 Cal 744, 3 AIR 1934 
All 267 4 and A I R 1931 Lah 74 5 which 
confirm the soundness of the Madras view 
expressed in A I R 1927 Mad 893. 2 

Mr. Gambhir again seems to labour 
under the notion that the order on the 
claim petition is conclusive between the 

3. Najimunnessa v. Naoharaddin, (1924) It 

AlRCal 744=83 1 0 233=51 Cal 548=39 

CLJ 418. 

4. Habibullah v. Mahmood, (1934) 21 A I R All 

267=148 I C 676=56 All 537=1934 ALJ 

19 (F B). 

5. Chet Singh v. Gujar Singh, (1931) 18 A I R 

Lah 74=131 I C 225. 
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parties unless set aside in the suit. No 
doubt the Rule, R. 63 in O. 21, Civil P. C., 

says that subject to the result of such 
suit, if any, the order shall be conclusive”. 
These words suggest the above view, that 
it i 3 conclusive between the parties, but 
that is not a proper interpretation, as it 
leads to the startling result of compelling a 
defeated claimant to file a suit even though 
there is absolutely no necessity. The pro- 
per construction would certainly be that it 
is conclusive not between the parties gen- 
erally, but conclusive only so far as that 
particular execution application is con- 
cerned, i.e. only so far as the particular 
execution proceeding, in which the attach- 
ment was effected, is concerned. The 
language of Article 182 of Lim. Act and 
O. 21, R. 57, Civil P. C. supports the view 
that a subsequent execution application is 
a different proceeding. Under the latter 
provision, an execution proceeding ending 
by default of decree-holder ends the attach- 
ment also, and the claim order relates only 
to an objection to that particular attach- 
ment, and is conclusive only as regards it. 
Therefore it is not conclusive between the 


parties in a different execution proceeding, 
of the same decree. This view is fortified 
by the decisions already referred to. 

The argument of the learned writer based 
on "commonsense” is rather difficult to 
follow. He says that : 

A clever decree-holder would attach the pro- 
perty of a person other than his judgment-debtor,, 
and on that person’s objections being rejected, 
that person being forced to file a suit under O. 21, 
R. 63, his worry and expense can be set at naught 
by a simple filing of the execution petition, and 
throwing grave doubts on the ownership of tho 
property. 

Suffice it to say that no decree-holder 
would be foolish enough to wilfully attach 
a property, knowing perfectly well that it 
belongs to a third person, and thus to court 
continued litigation, the result of which is- 
most likely to be adverse to them. 

To conclude, the effect of the raising of' 
the attachment on a suit for declaration of 
the defeated claimant’s right is to free it 
completely from the bar of one year’s limi- 
tation, relegating the parties to the position 
existing before the attachment, and thus- 
leaving the defeated claimant to his entire^ 
choice, whether to file a suit or not. 


A Note on the Muslim Dissolution of Marriage Bill, 1938. 

[Introduced in the Central Legislative Assembly on 3rd February 1938 

by Mr. Muhammad Ahmad Kazmi.] 


By Abdul Hussain , M.A. t M.L . , Advocate , 

I have my whole-hearted support to the 
Bill, although the Muslim law is too liberal 
to demand such a piece of legislation. Its 
justification lies in the narrow interpreta- 
tion and misapplication of the provisions 
of Muslim law. If the Quranic provision 
is applied in the spirit in which Hazrat 
Muhammad applied to the case of Jamela, 1 
this Bill would not have been called for 
at all. The provision runs thus : 

Then if you fear that they cannot keep within 
the limits of Allah, there is no blame on them for 
what she gives up to become free thereby. These 
are the limits of Allah, so do not exceed them and 

1. She was the wife of Sabit Bin Qais. She was 
dissatisfied with the marriage. There was not 
even a quarrel as she stated in her complaint to 
the Holy Prophet : “I do not find fault with him 
on account of his morals, i. e. his treatment or 
his religion. ” She only hated him. Holy Pro- 
phet had her divorced on condition that she 
would give up her claim to dower. Hence hus- 
band was not at fault, yet divorce was allowed. 
In case of husband’s fault therefore she will be 
a fortiori entitled to divorce. 


High Court & Federal Court , Calcutta r. 

whoever exceeds the limits of Allah, these it ifr 
that are the unjust : Translation of Part II 1 , 
Chapter II : 229 see Muhammad Ali p. 106 [Holy 
Quran]. 

This is Rule 6 with regard to divoroe 
found in the Quran. It gives the wife the- 
same right to claim divorce as it gives the 
husband to pronounce it. If incompati- 
bility or unsuitableness of the match is- 
recognized as a good ground of divorce, sh& 
must have right to claim divorce on grounds 
of cruelty and ill-treatment. If the Bill 
contemplates to codify this liberal provi- 
sion which puts husband and wife on the- 
same footing, it will go a great way in 
removing the differences between them and 
in establishing peace and harmony in thfr 
family. Only incompatibility owing to differ- 
ences between the husband and wife caused 
by various faotors, social, moral, physical, 
economic and environmental should be the- 
sole ground equally entitling the wife as well v 
as the husband to dissolution of marriage tie. 
This is to my mind the gist of the Quranic; 
Text and the tradition quoted above. 
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Now keepiog this provision in view, I 
venture to make the following sugges- 
tions viz: 

(1) . Cl. 2 should be deleted. There is no 
need of distinguishing between Maliki and 
Hanafi law. This is controversial. If the 
Quranic provisions are codified, no particular 
school need be given any specific preference. 

(2) . Cl. 3 should be more illustrative and 
wide to incorporate various other specific 
grounds which I shall add herein below. 

(3) . Cl. 4 should be deleted on the ground 
on which I propose to delete Cl. 2. 

(4) . Cl. 5 should be amended thus : 

The conversion of a married Muslim woman to 
a faith other than Islam shall be a good ground of 
dissolution of the marriage tie after her muslim 
husband has refused to change his faith on her 
having invited him by a notice in writing to accept 
her new faith. 

(5) Clause 6 should be altogether deleted. 
It will create complications both admini- 
strative and financial which will prove 
oppressive both to the state as well as to 
the parties. If the law is clear any Judge 
trained on modern lines will be able to 
administer it. 

This clause may be substituted by the 
following clause : 

6. (a) All suits for dissolution of marriage or 
judicial separation or other reliefs by the wife 
shall be instituted in the Court of the District 
Judge in his matrimonial jurisdiction on payment 
of a fixed Court- fee of “12 annas only” and all 
such suits shall be disposed of within six months 
from the date of institution. 

(b) The order passed in all such suits shall be 
treated as a decree from which an appeal shall lie 
direct to the High Court to which the Court of the 
District Judge is subordinate on payment of a 
fixed Court-fee of Rs. 2 within 30 days from the 
date of the order. 

(c) All such appeals shall be treated as miscel- 
laneous appeals and shall be disposed of within 
the maximum period of six months reckoned from 
the date of the order passed by the District Judge. 

(d) No second appeal shall lie from the order 
passed by the High Court in appeal. 

These provisions are more necessary 
than anything else, if real remedy is desired 
for the aggrieved women. In matrimonial 
suits, women plaintiffs are often made 
victims of litigations and are harassed 
from Court to Court. According to Full 
Bench decision reported in 41 C W N 314, 1 
the suits for dissolution of marriage are to 
be instituted in Courts of ordinary civil 
jurisdiction. The jurisdiction is determined 
according to valuation which means vary- 

1. Burhan Mirdha v. Mt. Khodeja Bibi, (1937) 
24AIR Cal 189=168 I C 639=1 L R (1937) 
2 Cal 79=41 C W N 314=65 C L J 21 (S B). 


ing court- fees. Heavy court, fees often 
stand in the way of indigent and poor 
women seeking dissolution. So I propose 
to fix a specified court-fee of annas 12 
for suits and Rs. 2 for appeals. The Court 
should be the District Judge who was once 
the Qazi. And there shall be only one 
appeal. Now there is a provision for second 
appeals also. So, unless the existing judicial 
procedure is changed, the object of the Bill 
will be frustrated. No suit is likely to ter- 
minate in less than 3 years on the most 
conservative estimate. I have proposed the 
provisions to effect speedy disposal of matri- 
monial suits and appeals in which Muslim 
women are parties. 

Clause 3 may be substituted by the 
following clause : 

3. A Muslim married woman shall be entitled 
to a decree for dissolution of marriage in suits 
against or by a husband on any of the following 
grounds, viz : 

(a) that the husband has deserted or left the 
wife without having made any provision for her 
maintenance, ‘subsistence’, raiment or habitation; 

(b) that the husband has been imprisoned fora 
longer period than 3 years and there is no provi- 
sion for her maintenance and she cannot live 
under the root of her husband without endanger- 
ing purity of her moral character and honour; 

(c) that the husband, by his conduct such as 
neglect, ill-treatment and indifference, has forced 
her to beg for her living; 

(d) that the husband has allowed her to suffer 
starvation or want and ill-treatment by his own 
relations such as mother, sister, brother, father; 

(e) that the husband has been missing for over 
two years from the conjugal domicile without 
having made any provision for her maintenance 
and comfort consistent with her social position; 

(f) that the husband has persistently neglected 
or refused to visit her and fulfil his marital obliga- 
tions; 

(g) that the husband has forced her to labour at 
work of a kind which is considered degrading to a 
woman in her position; 

(h) that the husband has more than one wife 
and does not treat them equitably or that there is 
disagreement between the wives; 

(i) that the husband treats her habitually with 
cruelty or is in the habit of abusing or beating her 
or threatening her with bodily injuries ; 

(j) that the husband persistently refuses to pay 
her prompt dower and spends his income on evil 
ways: 

(k) that the wife having option of puberty has 
exercised it; 

(l) that the father has married his minor 
daughter carelessly and negligently and the match 
has been unequal and detrimental to her peace and 
happiness; 

(m) that the husband is impotent or is incap- 
able physically or otherwise of fulfilling marital 
obligations; 

(n) that the husband has falsely accused the 
wife of unchastity; 

(o) For any other reason which may be sufficient 
and reasonable under Muslim law to justify dis- 
solution of marriage. 


INCOME TAX ACT AMENDMENT > 

The Bill Explained 

HARD TIMES FOR TAX-DODGERS 

The main provisions in the Bill fall into four broad divisions : 

(i) proposals which increase revenue including those which deal with 
evasion (legal or illegal) of the existing provisions of the Act ; 

(ii) proposals which liberalize the Act and, therefore, cause loss of 

revenue ; 

(iii) proposals which improve the Act technically, and 

(iv) proposals affecting internal administration. 

Of the proposals coming under the first class, which seek to put a stop to evasion 
of the tax, mention may first be made of the new definition given to the expressions 
‘dividend’ and ‘income’. 

To prevent the avoidance of super-tax which would otherwise be payable by the 
shareholders by the device of distributing the profits in the form of bonus shares, bonus 
debentures or some other form which, according to the law as it stands at present, are 
capital receipts and not income in the hands of shareholders, dividend’ is defined in 
such a way that wherever the shareholders receive profits in any of such forms, it can 
be treated as income for tax purposes. The definition also covers the case where a 
company goes into liquidation and the accumulated profits are distributed by the 
liquidator to the former shareholders. 

‘Income’ i3 then defined to include any 
such dividend and also to include distribu- 
tions from unrecognized Provident Flmds. 

By another amendment, ‘salaries’ are 
made taxable when due, whether paid or 
not, and advances of salaries by way of 
loan or otherwise are made taxable, the 
object being to defeat evasion by postponing 
drawal of salary or by taking advances or 
loans against salary. 

Income Payable Outside India 

Again, in order to ensure that tax is 
collected on interest and salaries payable 
outside British India and on payments to 
unrecognized Provident Funds, it is pro- 
vided that no allowances shall be made in 
respect of them to those who pay them 
unless tax has been deducted therefrom or 
arrangements have been made to deduct 
it therefrom. Thus the employer and the 
debtor will have a direct personal interest 
in seeing that tax is recovered from salaries 
and interest paid by them to non-residents. 

Interest on a public loan issued before 
the 1st April 1938 is, however, excepted 
Trom the operation of this provision. 


Settlement of income upon another per- 
son, or the transfer of assets, so that the 
income therefrom arises to such other per- 
son is a simple device not infrequently 
resorted to for avoidance of tax. An amend- 
ment designed to put a stop to this practice, 
provides that the income in such cases is 
to bo treated as the income of the settlor 
or transferor, except where the transfer is 
irrevocable. 

In the same way income from assets 
transferred to a person or association for 
the benefit of transferor’s wife or minor 
children is made liable to tax. 

Compulsory Returns 

A major change is sought to be made in 
the law by an amendment prescribing oom- 
pulsory returns of income. The issue by 
the Income-tax Officer of the notice, now 
compulsory, calling for a return of income is 
in consequence made optional. This change 
in the law follows the United Kingdom 
law and it is intended as in the United 
Kingdom that the Income-tax Officer should 
(as he now does) issue notice to eaoh per- 
son whom he believes to have an assessable 
income. The object of the provision pre- 
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scribing compulsory returns is to enable the 
Income-tax authorities to deal with de- 
faulters who conceal the fact that they 
have taxable income. It is not considered 
right that the onus of finding such person 
should be on the Income-tax authorities 
and this provision coupled with the penalty 
provision and the extension of the time for 
initiating assessments is designed to put 
the Income-tax authorities in a position to 
deal adequately with defaulters. 

For the ordinary tax-payer who 
is on the Income-tax Officer’s books 
and receives a notice every year 
there will not be any difference. 
The only persons affected will be 
those who have hitherto effectively 
concealed from the Income-tax 
Officer the fact that they have a 
taxable income. 

Another change provides that in the case 
of a registered firm, the partners, and not 
the firm, are to be assessed and that part- 
ners of an unregistered firm maybe assessed 
in the same way if they are avoiding tax 
by non-registration. A partner’s share is 
to be his share of the previous year’s profit 
and he may carry forward his share of loss. 
The firm is to be assessed on a non-resident 
partner’s share. 


This rule is also to operate if less than 
100 per cent, of the profits have been dis- 
tributed when the accumulated undistri- 
buted profits of past years exceed the 
paid-up capital of the company. 

Subsidiary companies and companies in 

which the public are substantially interested 

are excluded from the operation of the 
section. 

Assets Abroad 

One of the methods of avoiding the pay- 
ment of tax without breaking the law has 
been the transference of assets from which 
the income arose to a company which is 
resident outside British India and then to 
receive payments from that company in a 
form and in such circumstances that the 
amounts received from the company are 
never in fact repayable or repaid to it. 
The effect of these arrangements is that 
the real owner of the assets receives the 
income therefrom indirectly and in a capi- 
tal form. These receipts cannot, as the law 
stands at present, be treated as income in 
the hands of the recipients, nor, since the 
company is a non-resident company, can 
be subjected to the provisions which deal 
with a company which, to enable its pro- 
prietor to avoid super-tax, fails to distri- 
bute its income. 


Undistributed Profits 

Taxation of undistributed profits of pri- 
vate companies had hitherto been almost 
impracticable mainly because the section 
of the law providing for such taxation 
imposes upon the Income-tax Officer the 
duty of determining whether the profits of 
the company are allowed to accumulate 
beyond its reasonable needs, existing and 
contingent, having regard to the mainten- 
ance and development of its business. 
A modification is accordingly proposed 
substituting a simple arithmetical criterion 
for the determination of the applicability 
of the section, to the circumstances of a 
company in any year. 

An amendment provides that, except 
where owing to losses incurred in previous 
years or to smallness of profits, payment of 
dividend would be unreasonable, when less 
than 60 per cent, of the company’s asses- 
sable income has been distributed, the 
whole of the profits shall be deemed to 
have been distributed and thereupon the 
proportionate share thereof of each share- 
holder shall be included in the total income 
of such shareholder for the purpose of 

assessment. 


To prevent the loss of tax 
through such devices, a new provi- 
sion has been proposed, after the 
United Kingdom law on the point, 
the intended net effect of which is 
that wherever income which really 
belongs to a person liable to in- 
come-tax and super-tax becomes 
by means of an artificial set of 
transactions the income of some- 
body liable to pay less tax or no 
tax at all, such income can for tax 
purposes be treated as the income 
of the person to whom it really 
belongs. 

Deducting Tax at Source 

Considerable enlargement is proposed in 
the scope of the provisions for deduction 
of tax at source. 

An amendment provides for deduction 
of super-tax at source from salaries’, the 
deduction to be in conformity with the 
slab’ system of rates. 

In the case of non-residents, deduction is 
to be made at source from interest and 
other payments made to them, the deduc- 
tion from salaries’ to be at the maximum 
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rate for income-tax and to include super- 
tax. 

When deduction at source is not practi- 
cable, the payments will be disallowed in 
the payer’s assessment, as indicated before. 

Provision is also made for recovery from 
the company as well as its principal 
officer of any tax not deducted at the 
source when required to do so. 

Heavier Penalties 

Enlargement is also proposed in the 
scope of the penalty provisions which are 
designed to give the Income-tax Depart- 
ment more effective means to deal with 
illegal evasion. Penalty is increased from 
the amount of the tax avoided to twice 
that amount ; it is to include super-tax as 
well as income-tax ; and it is to be impos- 
able for failure to file the return or to 
submit accounts or to submit other evidence 
in respect of the return. To prevent hard- 
ship in the case of a person with no 
income liable to tax, the penalty is limited 
to Rs. 50 and in the case of the agent of a 
non-resident, the penalty for failure to file 
the return can only follow the issue of a 
specific notice calling for a return. 

At the same time provision is made for 
enhancement of penalty by officers exer- 


of such a person remains liable 
only if brought into British 
India. 

These amendments follow provisions of 
the United Kingdom law except in respect 
of the foreign income of domiciled and 
resident persons other than income from 
business, securities, stocks, shares or rents. 
Such income in the United Kingdom is 
taxed on the remittance basis whereas the 
Bill proposes to tax it on the accruing or 
arising basis. 

An important omission is the exemption 
hitherto allowed to income from agricul- 
ture in an Indian State. 

Religious Trusts 

Legal sanction is given to exemption 
from liability to tax hitherto allowed to 
income from business carried on by reli- 
gious or charitable institutions, but the 
exemption is to be now confined to cases 
where the business activities are in them- 
selves a primary purpose of the institution 
or the work in connection with the busi- 
ness is mainly carried on by the benefi- 
ciaries. 

Further, such exemption shall not be 
given to income of a private religious trust 
which does not enure to the benefit of the 


cising appellate powers. 


public. 


OTHER REVENUE 

INCREASING PROPOSALS 

Foreign Incomes 

In the other provisions which are likely 
to add to the revenue, there is one which 
enlarges the application of the Act so as 
to bring within its scope certain foreign 
incomes not at present taxed. 

At present the Income-Tax Act applies 
to income which accrues or arises or is 
received in British India and, in addition, 
in the case of a resident, to income accruing 
or arising outside British India if received 
in or brought into British India. The 
Bill enlarges the scope of the Section by 
including : — 

(i) the whole of foreign income of a 
person resident and domiciled in 
British India whether brought 
into British India or not ; 

(ii) the whole foreign income from 
business, profession or vocation 
of a person resident but not 
domiciled in British India whe- 
ther brought into British India 
or not. The other foreign income 


Allowance for Interest Restricted 

Again, restriction is also proposed on 
allowance for interest on capital charge on 
property. Such allowance in future is to be 
confined only to interest on a charge to 
which the property was subject at the time 
of acquisition by the assessee and interest 
on capital borrowed for the purpose of 
acquiring, repairing, renewing or recon- 
structing the property. 

Depreciation is to be treated on 
the same footing as any other 
expense of the business. Conse- 
quently as in the case of any other 
loss, the carry forward of depre- 
ciation is restricted to six years. 

Profits of a trade, professional or similar 
association performing services for its 
members for remuneration are also made 
liable to tax. 

Another amendment limits the exemp- 
tion in respect of payments on account of 
life insurance premia and to Provident 
Funds, etc. to l/6th of the total income or 
Rs. 6000 whichever is less. Further, the 
exemption shall be given at the average of 
the rates applicable to the total income or, 
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in other words, in conformity with the 
slab’ system of rates. 

Husband and Wife’s Income 


Husband and wife, it is proposed, are to 
be assessed separately at the rate appli- 
cable to the total income of both, but sub- 
ject to an allowance up to Bs. 500 in case 
of income earned by the personal exertion 
of the wife. 

* By another amendment the rate appli- 
cable to the whole income is sought to be 
made applicable to the taxable income of 
non-residents, part of whose income is non- 
taxable foreign income and to assessees, 
part of whose income is exempted from 
taxation. 

Again, in order to bring within the net 
of taxation all income arising in a primary 
sense from British Indian sources, provi- 
sion has been made, in the case of non- 
residents, for the inclusion of the income 
accruing or arising from any asset or 
source in British India or through or from 
any money lent on interest and brought 
into British India in cash or in kind. 

Double Income-tax Relief 


Double income-tax relief, it is proposed, 
to restrict to half the Indian rate; the 
relief granted to the company is to be 
taken into account in calculating the 
refund admissible to the shareholder and 
any excess relief granted to the company 
over relief admissible to the shareholder 
may under the proposed arrangement be 
recovered from him. 

At the same time the period for assessing 
income which has escaped income-tax is 
extended from one year to six years. 


Liberalizing The Law 

The first to be mentioned amongst the 
provisions by which it is proposed to libe- 
ralize the operation of the Income-tax Act 
is the allowance made — not now granted — 
for an annual charge, not being a capital 
charge, to which the assessable property 
was subject at the time of its acquisition by 
the assessee. 


In the matter of depreciation 
more liberal conditions are pro- 
posed to be laid down for grant 
of obsolescence allowance. This 
allowance is now to be given in 
respect of any machinery or plant 
sold or discarded and is to be the 
excess of the written down value 
oyer the sale price or scrap value 


provided that this amount is writ- 
ten off in the books of the assessee. 
Any excess of the sale price or 
scrap value over the written down 
value is, however, to be treated as 
an assessable profit. 

Carry Forward of Losses. 

A major change which affects the whole 
scheme of the Act is the provision proposed 
for. allowing carry forward of losses. The 
period of carry forward is to be six years, 
but to mitigate the effect on revenue of this 
concession losses of the first 1 previous 
year after the commencement of the amend- 
ing Act are to be carried forward for one 
year, losses of the next year for two years, 
and so on, until the full period of six years 
is reached. 

Another provision which liberalizes the 
Act is the extension of the period for claim- 
ing refunds from one year to six years. 

Administrative Changes 

Amongst the proposals which will im- 
prove the Act technically, there is one 
which seeks to bring income from profes- 
sions and vocations under the same head 
as income from business. 

Provision is also made for assessment to 
be made on individual partners of firms or 
on individual members of association and 
for separate assessment on co-owners of 
property. 

By another provision an allowance is 
proposed in respect of bad and doubtful 
debts which are written off, but at the 
same time no allowance is to be given for 
payments to partners. 

There is a proposal to alter the basis 
upon which depreciation allowance is to be 
calculated from ‘ original cost ’ to the origi- 
nal cost less the sums previously allowed 
for depreciation. But such an allowance 
is to be restricted to the amount written 
off in the assessee s accounts. Depreciation 
allowance is also to be given for machinery, 
etc., partly used for the business and also 
for those let out on hire. 

Dividend Payments 

Dividend payments are proposed to be 
put on the same footing as interest on 
securities, and credit for the appropriate 
amount of tax on it will be given in the 
assessment. 

In the case of unregistered firms and 
associations, the exemption is to be granted 
to the proportion of the firm’s taxed profit 



62 Journal Income-tax Amendment Bill 


A. I. R» 


which the assessee is entitled to receive, 
instead of to the amount of the firm’s pro- 
fits proportionate to the assessee’s share 
therein at the time of making the assess- 
ment a3 now allowed. 

Provision is made for loss in a business* 
profession or vocation, to be carried for- 
ward and set off against the profit of the 
same business, profession or vocation and, 
in case of changes in the firms and of succes- 
sion, for taxing the persons on their actual 
shares of the profits. But assessment on 
and recovery of tax from the successor will 
be permissible where the predecessor in 
interest cannot be found or where he 
will not or cannot pay the tax. 

In another amendment power is proposed 
to be given to assess the beneficiaries direct. 
Thus an assessment can be made on a non- 
resident direct instead of on his resident 
agent. Further, the basis of assessment on 
the guardian, trustee, or agent is changed 
from assessment on what he receives to 
assessment on what he is entitled to receive 
on the beneficiaries’ behalf. In addition, 
trustees are made assessable in respect of 
the trust income and provision is made for 
assessment, at the maximum rate of income 
which is not specifically the income of the 
beneficiary or where the individual shares 
in the income are indeterminate or un- 
known. 


Helping the Assessee 


Changes are also proposed to tone 
up administration generally. Thus, 
steps are proposed for the simplifi- 
cation of provisions regarding re- 
funds and provision is made for 
appeal in cases of assessment re- 
sulting in loss, refusal of refund 
or full refund, and of assessment 
made where there has been failure 
to comply with requisitions from 
the Income-tax Officer. 


Again, a time limit of six years is to be 
fixed for the completion of assessment and 
also for rectification of mistakes. 

The minimum amount of interest pay- 
ment which the payer is under legal 
obligation to report annually is reduced 
from Rs. 1000 to Rs. 200. 


Lastly, for the purpose of improving 
internal administration, provision is made 
for dividing Assistant Commissioners of 
Income-tax into Appellate Assistant Com- 
missioners and Inspecting Assistant Com- 
missioners and to place the former under 
the control of the Central Board of Reve- 
nue, and the Income-tax Officer is given 
the right to be represented before the Ap- 
pellate Assistant Commissioners in hearings 
of appeals against his orders. 
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The Hindu Women’s Rights to Property Act, Act 18 of 1937. 

By M. JRama Murti , M. A., B. L., Vakil , Vizagapatam . 


I must first pray for an apology from 
my readers for venturing to write on this 
subject when already two learned articles, 
(see foot-notes 1 & 2) have been submitted 
on the same subject. The only excuse is 
that the subject admits of further discus- 
sion. It is not however proposed to touch 
any of the grounds covered by them, except 
in so far as the same may be necessary in 
the course of the discussion. 

It is undoubtedly true that the Act 
confers a boon on Hindu widows. It is a 
boon not in the sense that valuable rights 
are conferred on them undeservedly but 
in the sense that there is a present recogni- 
tion of these just rights which should have 

1. Published in 46 L W 59 (Journal) by Mr. R. S. 
Srinivasa Charya, Advocate, Madras. 

2. Published in (1937) 2 M L J 79 (Journal) by 
Mr. S. Venkataraman, Advocate, Madras. 


been done long ago. The present Act has alle- 
viated widows from their awful and deplo- 
rable plight. It is equally true that there 
are some defects in this Act in that there 
is scope for controversy both with regard 
to the interpretation of some of the provi- 
sions and with regard to succession to the 
estate on the death of these widows with 
the inevitable consequence that there is 
bound to be inordinate wastage and unfruit- 
ful litigation. 

The material portion of Section 3 reads 
thus : 

Seotion 3 (1). — When a Hindu governed by the 
Dayabhaga School of Hindu law dies intestate his 
property and a Hindu governed by any other 
school of Hindu law or by Customary law dies 
intestate leaving separate property that separate 
property shall, subject to the provisions of sub- 
s. (3), devolve upon his widow along with his lineal 
descendants, if any, in like manner as it devolves 
upon a son : provided that the widow of a pre- 
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deceased sen shall inherit in like manner as a son 
if there is no son surviving of such predeceased 
son, and shall inherit in like manner as a son’s 
son if there is surviving a son or son’s son of 
such predeceased son’s son : 

Provided further that the same provision shall 
apply mutatis mutandis to the widow of a pre- 
deceased son of a predeceased son. 

Section 3 (2). — When a Hindu governed by 
any school of Hindu law other than the Daya- 
bhaga School or by Customary law dies intestate 
having at the time of his death an interest in a 
Hindu jointi family property, his widow shall, 
subject to the provisions of sub-s. (3), have in the 
property the same interest as he himself had. 

Section 3 (3). — Any interest devolving on a 
Hindu widow under the provisions of this section 
shall be the limited interest known as a Hindu 
woman’s estate, provided however that she shall 
have the same right of claiming partition as a 
male owner. 

There is some controversy on the point 
whether the term “lineal descendants” in 
S. 3 (l) includes the female descendants. 
But there can be no doubt that the conclu- 
sion to be arrived at is that the female 
descendants are excluded from the scope of 
this Act. One strong reason is that the words 
of devolution of interest are significantly 
absent in S. 3 (l). When conferring new 
rights on daughters for the first time the 
Legislature would have worded S. 3 (l) as 

.... shall . . . devolve on his widow and 
his daughters along with 

As mentioned already in the previous 
articles we have five more reasons namely: 

(i) Female descendants are excluded by 
the widow even under the pre. existing law 
and if daughters were also included in that 
term the existing rights of widows are 
abridged — a result which is by no means 
apparent from the Act. 

(ii) The term “lineal descendants” liter- 
ally means not only descendants of the 
first degree but all descendants of a person 
irrespective of any question of degree or 
sex. If this were intended it could not be 
left to mere implication without express 
declaration. 

(iii) S. 3 (2) clearly excludes all female 
descendants. 


(iv) S. 3 (3) in terms refers to widows 
alone as the beneficiaries under S. 3. 

(v) The English authorities mentioned 
by Mr. J. E. Gharpure. 3 

Now the provisions relating to daughter 
in the Bill as originally introduced by 
Dr. Deshmukh were expressly withdrawn 
even while the Bill was' before the 
Select Committee of the Legislature. In 
the Eeport of the Select Committee, it is 
expressly stated “we have dealt only with 
the question of giving extended rights to 
widows . There is nothing in the wording 
of the Act to compel one to come to the 
conclusion that daughters also are included 
within the scope of the Act in spite of the 
manifest determined intention of the Legis- 
lature to so extend the rights of widows 
far from curtailing them and not to deal 
with the rights of daughters at all. On the 
other hand, the reference in particular 
terms in S. 3 (3) to Hindu widows alone 
as the beneficiaries under the provisions of 
S. 3 is conclusive on the point to show 
that the daughters are excluded from the 
scope of the Act. 

Mr. K. B. Gajendragadkar 4 of Satara, 
while admitting that unintended and star- 
tling results would follow, still thinks that 
by reason of the use of the term “lineal 
descendants” the daughters of the pro- 
positus are included within the scope 
of this Act basing the same mainly on 
the decision of their Lordships in A I E 
1930 P C 41.° This reasoning ignores the 
abovementioned cogent reasons. Again, it 
is important to note that the parties to 
that case were Mahomedans among whom 
daughters are also heirs along with sons. 
There their Lordships say that where the 
female heirs are not excluded “in direct 
terms or by necessary implication they 
also take” when female inheritance is pos-. 
sible along with the sons. 

( To be continued.) 

3. See (1937) AIR Journal page 159. 

4. See (1937) AIR Journal page 159. 

5. Safdar Ali v. Maksudali, (1930) 17 A I R P G 

41=121 I C 229=26 N L R 119 (P C). 
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The Payment of Wages Act (3 of 

1936) by Govinddal D. Shah, b.a., 

LL.B., Shantiniketan Society, Ellis Bridge, 
Ahmedabad. The book can be also had 
from Messrs. N. M. Tripathi & Co., Prin- 
cess Street, Bombay. Pages over 140 : 
Price Rs. 1-14-0. 


This book is the first commentary on the 
Payment of 'Wages Act, which though 
small is an important Act, being a new 
departure in social and labour legislation 
and is bound to have far reaching results 
for the bulk of the population in urban 
areas. It is a complete and exhaustive 
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hand-book, guide and reference book, with 
useful information added in the appendices. 
We trust the book is bound to be useful to 
those generous industrialists who want to 
treat the workers as only junior members 
of their industrial family and also to the 
lower subordinate staff in the industrial 
world. The price is comparatively moderate 
and get up quite nice. 


The Law of Insurance in British 
India, by J asp at Roy Kapoor, m. a., 

LE.B. Published by Sri Ram Mehra & 
Co., Publishers Agra : Price Rs. 2-8-0. 
Pages 120. 


The Madras Agriculturists Relief Act 
(4 of 1938), by S. B. SoLASA, B.A., B.L., 
Vakil, Rajahmundry (East Godavari Dist.). 
The book can be had from the author 
himself. Pages over 170 : Price Re. 1-8-0. 

The main Act is published with short 
notes based on case-law on the provisions 
of the corresponding enactments in the 
other provinces. Further, in the Appendix 
the author has given such corresponding 
enactments which can be usefully referred 
to in the interpretation of the provisions of 
this Act. The book is bound to be popular 
with the legal profession in the Madras 
Presidency. 


With the passing of the recent Insurance 
Act which has consolidated the law relat- 
ing to all sorts of insurance, the Insurance 
law in this country has materially changed; 
and this book published soon after the 
passing of the Act is bound to be welcomed 
by the insurance world and the legal 
profession. 


Glaister's Medical Jurisprudence and 
Toxicology (Edn. 6), Edited by John 

GLAISTER, M.D., D.SC., BARRISTER- 
AT-Law. The book can be had from 
Butterworth & Go. (India) Ltd. Publishers, 
P. O. Box. 251, Avenue House, Chowrin- 
ghee Square, Calcutta : Price Rs. 17 (25s.). 
Pages over 750 with one hundred and 
seven Illustrations and eight plates. 

The editor of this edition of the book 
has recast considerable portions of the 
subject-matter in order to include among 
others such important subjects as dermal 
prints, palmer prints, identification of mag- 
gots, identification of mutilated and dis- 
membered remains with special reference 
to the famous Buck Ruxton case etc. These 
changes and additions are bound to enhance 
the utility of book as an authoritative text- 
book on this important and interesting 
branch of law. Further, welcome and use- 
ful changes have been made in the toxico- 
logical section and several new illustrations 
with two coloured plates showing poison- 
ous berries and seeds have been substituted. 
The new index is exhaustive and well 
arranged. The book is bound to be very 
useful to medical practitioners and lawyers 
on the criminal side. The printing and get- 
up are good. 


The Land Acquisition Aot (1 of 1894), 

edited by S. VENKATARAMAN, B.A., M.L., 
Advocate and Lecturer, Law College, 
Madras. Published by Madras Law Jour- 
nal Office, Mylapore, Madras. Pages 378 : 
Price Rs. 5. 


The Notes to the Sections explain in 
clear and lucid style the principles under- 
lying the law relating to land acquisition, 
with reference to case law both English 
and Indian. The case-law has been brought 
down to 1938. Besides the Land Acquisi- 
tion Act of 1894 as amended up-to-date, 
the text of the Land Acquisition (Mines) 
Act, the relevant provisions regarding 
compulsory acquisition in other enactments 
and the rules promulgated by the several 
Provincial Governments have also been 
given. The book will be found useful to 
land acquisition officers and the legal pro- 
fession. 


Acts relating to the Relief of Debtors 

(with special reference to the Madras 
Presidency) by P. R. AlYAR, B.A., B.Ii., 
Vakil. Published by the Madras Law 
Journal Office, Mylapore, Madras. Pages 
over 400 : Price Rs. 2. 

In this volume the author has collected 
all the important enactments passed in the 
several Provinces for affording relief to 
debtors generally and agricultural debtors 
in particular with special reference to the 
Madras Presidency. Thus, in construing the 
provisions of an Aot in one Province the 
provisions of the corresponding Act in a 
sister Province can be usefully referred to. 
The short notes of case-law given to these 
Acts will be found very useful. The book 
will be found to be of use to lawyers, 
Judges as well as a large body of the lay 
publio. 



SIR ERNEST HANDFORTH GOODMAN ROBERTS, KT., 

M.A.. BARRISTER-AT-LAW 

CHIEF JUSTICE OF THE RANGOON HIGH COURT 

Sir Ernest Handforth Goodman Roberts, born April 20, 1890, son of 
Hugh Goodman Roberts, Solicitor, Mold, North Wales, and one time President, Chester 
and North Wales Law Society, educated in Malvern and Trinity College, Oxford, B.A. 



1912, M.A. 1936. President, Oxford Union 1914. Served in His Majesty's Forces 
October 1914 to July 1919, Captain Royal Welch Fusiliers, attached Gen. Allenby’s 
•staff as Courts Martial Officer 1917 (Despatches). Judge Advocate, Military Courts in 
Egypt, 1919. Called to the Bar while serving in the Army (Inner Temple) May 1916. 
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Entered Chambers in Inner Temple October 1919, practised on Chester and North. 
Wales circuit. Member of Parliament, Flintshire 1924-1929 : various public appoint- 
ments, e. g., Governor of University of Wales and National Museum. Appointed as 
Chief Justice at Rangoon February 26, 1936. Knight Bachelor, Birthday Honours 

1936. 


SIR JAMES ADDISON. KT.. I. C. S. 

OFFICIATING CHIEF JUSTICE OF THE LAHORE HIGH COURT 

WB offer our congratulations to Sir James Addison on his appointment as ofliciating 
Chief Justice of the Lahore High Court for the second time with effect from 20th May 
1938 during the absence on leave of Sir Douglas Youn 









He was born on 13th November 
)r having passed his M.A. and ] 
iction in Mathematics and Physics 

l Prizeman in Physics, David Bennet Gold Medalist and Fullarton Mathematical 
lar. He passed into the Indian Civil Service in 1902 and after acting in different 


79 and had a very distinguished University 
3. degrees of the Aberdeen University with 
He was a Simpson Prizeman in Mathematics, 

























capacities was appointed District Judge, Delhi, in 1909; Special Land A^taiWon 
Officer New Delhi, in 1912; Judge Small Cause Court, Simla, in 1917 , District and 
Sessions Judge, Rawalpindi, in 1920 ; and Additional Judge, High Court Lahore, in 
1925 He was appointed acting Chief Justice of the High Court, Lahore, in 19J5. 


His tremendous capacity for work in Court and out renders inevitable the prompt 
discovery of the crux of each case and disables counsel unprepared with their facts or 
law As often as not, this learned Judge is found at the commencement of the argument 
to have a more precise and detailed knowledge of the essential points involved than the 
counsel who appears to explain them. His dry Scotch humour, vast experience, his 
amazing general knowledge (including specialities as far removed as Chemistry and 
higher Mathematics on the one hand and the habits and modes of life of the inhabitants 
of^the Punjab on the other), inspire respect and admiration from all members of the 
Bar. In the case of this eminent Judge it is in fact not possible to select one particular 
branch of the law rather than another, for comment, all questions of law and fact 
being disposed of beyond all question or doubt within the minimum period of time. 
His rulings on that vast and nebulous mass of principle and conundrum, Punjab custom; 
his decisions relating to Sikh Gurdwaras and above all his Lordships long series of 
interpretations of that intricate and complicated Statute, the Indian Income-tax Act, 
and commercial matters generally, are now a permanent and recognised guide to his 
colleagues and the Bar. Sir James Addison, however, rarely contents himself with 
laying down and following broad principles, the outstanding features of his judgments 
being his keen appreciation of the facts of the particular case before him and precise 
application of, and discrimination in applying, the law to those facts. Sir James was 
largely instrumental in enabling Sir Douglas Young to carry out his undertaking that 
appellants in the High Court at Lahore could rely upon a decision by that Court within 
six months of presenting their appeals ; and such is the skill and rapidity with which 
Sir James gets down to the essentials of any case, that it is largely to that learned 
Judge that credit is due for the fact that arrears of appellate work in the High Court at 
Lahore (which used to extend back to 5 or 7 years) are now conspicuous by their 
absence. 



Mr. h. a. c. blacker, i. c. s. 

JUDGE, HIGH COURT, LAHORE 


Mr. JUSTICE Blacker who has recently been appointed a permanent Judge of 
the High Court is a brilliant member of the Indian Civil Service. Born on 15th August 
1889, in London, he was educated at Charter House, Bedford Grammar School and 
Queens’ College, Cambridge; passed into the Service in 1913 as Assistant Commissioner 
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and served successively at Sialkot, Lyallpur, Lahore, Gurdaspur and Sargodha. During 
the great war Mr. Blacker joined I. A. R. O. in July 1917 and was posted as Assistant 
Recruiting Officer at jFerozepur till Christmas 1918 with the rank of Captain. After 
the great war he served Government in various capacities as Assistant Commissioner, 
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S. D. O. and Deputy Commissioner. In November 1922, he was appointed Registrar of 
the High Court. In 1927, he was appointed District and Sessions Judge, Montgomery, 
and in 1930 became President of the Punjab Conspiracy Case Tribunal which lasted till 
December 1933. He was appointed Additional Judge of the High Court from October 
1934 to July 1935 and acting Judge for June and July 1936, and again from April to 
July 1937 and November and December 1937. He was appointed a permanent Judge 
/from 23rd December 1937. 

His Lordship’s reputation is as high on the Civil side as on the Criminal. As a 
Judge he has little use for pedantry, preferring to be human and understanding rather 
than subtle. His rapid grasp of essentials, quick and ready sense of humour and 
strong commonsense, render it a pleasure as well as a privilege to appear before him. 
We have no doubt that before his term of office expires, he will be recognized as the 
possessor not merely of legal acumen and wide knowledge of the dry principles of law 
but as one who has truly promoted the administration of justice in this Province. 
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The Hindu Women’s Rights to Property Act, 18 of 1937 

by M. Rama Murti, m.a., b.l., Vakil, V izagapatam . 

(Continued from page 63) 


Now S. 3 (3) of this Act directly excludes 
the daughters from the benefit under S. 3 
and S. 3 (l) excludes them by necessary 
implication (for want of words of devolution 
on daughters) and female inheritance along 
with the males is not possible under any 
School of Hindu law. AIR 1929 P C 162° 
referred to by Mr. Venkataraman relates 
to the interpretation of the term “lineal des- 
cendants” in connexion with the daughters 
•of a woman named Sm. Moti Dai and as 
•used in a will with reference to a monthly 
allowance. Seeing that for interpreting the 
terms as used in a will regard is had 
•entirely to the intention of the testator as 
disclosed in the will read as a whole, it is 
oot unreasonable to say that that inter- 
pretation can have no application in inter- 
preting that term as used in this Act with 
reference to succession in law to a male, 
when admittedly under the law existing at 
the time of the passing of this Act the 
female descendants are excluded by the 
male descendants. 

5. No doubt it would have been better if 
the definition of the term “lineal descen- 
dants” is given. At any rate an explanation 
could have been added to the effect that 
the term “lineal descendants” does not 
include the daughters of the propositus for 
the purposes of this Act. 

Now S. 3 (l) proviso (l) shows that a 
widow of a predeceased son inherits “in 
like manner as a son” of “such predeceas- 
ed son” and as such she is to be regarded 
as a ‘ lineal descendant” along with whom 
the widow of the propositus takes a share. 
Under proviso (2) the widow of a pre- 
deceased son of a predeceased son has also 
to be regarded as a “lineal descendant” 
along with whom the widow and the 
widow ^of the predeceased son inherit. The 
words in like manner as a son” show that 
the widow of the propositus is to be regarded 
for the purpose of inheritance alone as if 
she were a son of the propositus and simi- 
larly his widowed daughters-in-law as his 
son’s son and the widowed daughter-in-law 
of his predec eased son as his son’s son’s son. 

6. Bhimnath Missir v. Sm. Tara Dai, (1929) 16 
AIRPC 162=116 I C 608 (P C). 


Such being the case the term “lineal descen- 
dants” would necessarily include these 
widows. It is clear that it is for this reason 
that lineal descendants” is used in S. 3 (l) 
instead of “male descendants”. 

6. In para. 11 of his article 1 Mr. Acharya 
asked whether the widow of a prede- 
ceased son takes a share in the presence of 
the widow and whether the widow of a 
predeceased son of a predeceased son takes 
in the presence of the widow and the 
widow of a predeceased son. Undoubtedly 
the answer is in the affirmative. Otherwise 
the proviso 1 to S. 3 (1) would have con- 
tained the express words “if there is no 
widow of the propositus” after the words 

provided that” and proviso 2 would have 
contained the words if there is no widow 
of propositus or the widow of a prede- 
ceased son” after the words “provided fur- 
ther that”. Moreover the reasoning in 
para. 5 points to the same conclusion. 

7. But it is a point for controversy as to 
whether the widow of the propositus 
takes his separate property under S. 3 (1) 
as a joint tenant with rights of survivor- 
ship or as a tenant-in-common with his 
male descendants. We need only discuss 
the case of the widow of the deceased since 
the same reasoning applies to the widows 
of the sons and grandsons. Under theDaya- 
bhaga law there is no such thing as a 
coparcenership with rights of survivorship 
and this point arises only under the Mitak- 
shara law. Under the latter system of law 
the male descendants of the propositus 
take his separate property as joint tenants 
or as tenants-in-common according as they 
were undivided or divided at the time the 
succession opened. Since under the Hindu 
law the widow is a sagotra sapinda and a 
member of the same joint Hindu family, 
and since under S. 3 (1) her share devolves 
upon her in like manner as it devolves 
upon a son” and since under S. 3 (2) she is 
competent to hold the joint undivided 
interest of her husband in the coparcenary 
property and since finally under S. 3 (3) 
she is entitled in her own right to demand 
for a partition, it may follow that she is 
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capable of taking as a joint tenant along 
with the male descendants if the latter 
were undivided when the succession 
opened. The circumstances that the widow 
is not a coparcener and that there is no 
identity of the estates taken by each in 
that the widow takes only a life-interest 
may show that the widow always takes 
only as a tenant-in. common with the male 
issue whether or not the latter take the 
same as joint tenants or otherwise inter se. 
In case they all took as joint tenants, 
then before a partition was effected among 
them if the widow died, her interest would 
survive to the joint family as a whole. But 
it is difficult to see how if one of the sons 
died his share would survive to the widow 
of the deceased as observed by Mr. Venka- 
taraman except where he died without 
leaving his widow or male issue. The self- 
acquired property of the propositus is the 
ancestral property in the hands of his 
sons, thus attracting the provisions of 
S. 3 (2) in respect of it ; moreover the 
sons’ sons acquire a right thereto by birth. 
On the subsequent death of one of the 
sons of the propositus, his interest is taken 
under S. 3 (2) by his own widow, which 
interest is the same as the one held by 
each of his own sons, preventing survivor- 
ship to the other joint owners. Even in 
the absence of his own widow his undivided 
interest survives to his own sons under 
the Hindu law to the exclusion of the 
others. 

8 (a). But where after the estate had 
been taken by them as joint tenants a 
partition was effected among the co-owners 
or where it was originally taken by them 
as tenants-in.common then on the subse- 
quent death of the widow succession would 
open to the last male holder, namely the 
propositus, when obviously the widow of 
a predeceased son and the widow of a 
predeceased son of a predeceased son would 
also take a share under S. 3 (l) provisos 
1 and 2 with the then existing male 
descendants of the propositus. 

8 (b). This answers the question put by 
Mr. Acharya 1 in para 11 of his article. 
It is impossible to say that the interest of 
the widow lapses to the secondary widows. 

8 (c). The same author observes in para 8 
of his article that perhaps a vested interest 
is taken by the son in the share held by 
the widow of the deceased making it 
heritable. But it is difficult to see how it 
can be said to be so when it is not the case 


under the general Hindu law. It is sub-, 
mitted that on the determination of her 
life-interest the succession will open to her 
husband, i. e. the propositus, and in the 
case of succession to the lineal descendants, 
by the theory of representation in the 
various branches, the son, the grandson by 
a predeceased son and the great-grandson 
by a predeceased son of a predeceased son, 
all take together. We arrive at the same 
conclusion but by separate reasoning. 

8 (d). Now in the same circumstances, 
on the death of the widow of a sonless 
predeceased son of the propositus or on 
the death of the widow of a sonless pre- 
deceased son of a predeceased son the 
succession opens to the last male holder, 
namely the propositus, and the provisions 
of S. 3 (l) and provisos 1 and 2 thereto will 
become applicable. But it must be noted 
that on the death of a widow of a pre- 
deceased son leaving behind him his own 
son or grandson or great-grandson or his 
own son’s widow or grandson’s widow, the 
succession opens to her own husband in 
spite of the fact that he had predeceased 
the propositus, excluding the other branches 
but attracting the provisions of S. 3 (l) 
with provisos thereto with reference to 
that branch alone, since her husband must 
be regarded as the last male holder for that 
share by the theory of representation. 

9. As regards the quantum of interest 
that each of the widows mentioned in 
S. 3 (I) is to have, there is no difficulty. 
They are definite. It may be noted that a 
great-grandson’s widow is excluded as being 
beyond the third degree. 

10 (a). But when we come to S. 3 (2) 
the exact interest taken by a widow is not 
so definite. Is the interest taken by her 
liable to fluctuations prior to partition or 
is it definite? 

(i) Suppose it is liable to fluctuations. 

Then we have to consider that the decea- 
sed coparcener lives in his widow until she 
demands a partition when she takes that 
interest which her husband would have 
taken had he been alive till then. 

Mr. Acharya 1 observes in para. 2 of 
his article that the widows of the pre- 
deceased sons and grandsons are not to 
have any rights if the propositus died 
a coparcener. It is difficult to see how 
it could be so when he himself observes in 
para. 12 that the interests held by them 
are liable to fluctuations in the absence of 
a partition, except in the case where he 
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died leaving his widow when she will take 


his share and then not only these secondary 
widows but the coparceners do not get 
anything. Suppose there is an undivided 
family consisting of a father P (whose 
wife had predeceased him) and his sons A 
and B. If then A dies leaving his own 
widow Wl and a son C, the interest taken 
by Wl is 1/2 of 1/3. If then P dies her inter- 
est is increased to 1/2 of 1/2 i. e., she takes 
something after the death of P. But if P 
should die leaving his widow W, she takes 
his 1/3 share and Wl, B and C do not get 
anything. But on the death of W, Wl's 
interest is increased to 1/2 of 1/2. On the 
death oi W 1 the 1/4 interest held by her 
is taken by C alone. 

(ii) Suppose it is not liable to fluctuations. 

Then a strict interpretation has to be 
placed on the words “the same interest as 
he himself had” and the deceased copar- 
cener is to be deemed to all intents and 
purposes to have separated himself at the 
moment of his death leaving all the rest 
joint and undivided and his widow gets the 
definite share held by him at the time of 
his death whatever may be the time when 
a subsequent partition is made. 

11. In paras. 7 and 10 above both aspects 
of the case have been considered. The 
, question is which view is more probable. 
With great respect to the learned Madras 
Advocates I submit that a widow does not 
take as a joint tenant under S. 3 (l) and 
her share is not liable to fluctuations 
under S. 3 (2). If that were not so she 
literally becomes a coparcener as under- 
stood under Mitakshara system of Hindu 
law. A coparcener acquires his right by 
birth, whereas a widow under the Act 
acquires a right not by birth nor even by 
marriage but for the first time on the 
death of her husband or husband’s father 
or grandfather. Again, the right acquired 
by coparcener is a vested and veritable 
right whereas it is not so in the case of a 
widow under the Act. Again, the right 
acquired by a coparcener is an absolute 
estate whereas the right of a widow is 
expressly a limited right. The words “in 
like manner as a son” are used, it is sub- 
mitted, rather to indicate the quantum of 
the interest taken by her than to indicate 
the tenure under which the estate is taken. 

12. It may be of interest to note that 

“the same interest as he himself bad” in 

S. 3 (2) and the share taken “in like man- 


ner as a son” under S. 3 (l) both work out 
to the same share, since in an undivided 
family the interest held by one member is 
equal to the interest held by each of his 
sons. 

13. It is equally interesting to note that 
under S. 3, sub.ss. (l) and (2) a widow 
prevents her husband’s share from lapsing 
to the other co-heirs or coparceners, as 
the case may be, just as effectively as a 
grandson or a great-grandson prevents his 
predeceased father’s or grand- father’s 
share from lapsing to other co-heirs. In 
other words, the theory of representation 
comes into play not only by the existence 
of a son or grandson of the predeceased son 
but also by the existence of the widow or 
the son’s widow of such predeceased son. 

14. The Act does not make it clear as to 
whether in cases where a man dies leaving 
two or more widows each of them takes a 
share equal to that of a son or whether 
they all take one such share. Under 
S. 3 (2) they all together take, with rights 
of survivorship inter se, the interest of 
their husband. But there is difficulty 
when we come to S. 3 (l). The Act con- 
templates the existence of a single widow 
in each class of cases and this seems to 
favour the former view. But the reasons 
given in paras. 11 and 14 favour the other 
view. 

15. It must be noted that generally 
speaking the Act does not confer on widows 
any interests larger than those already 
possessed by them prior to the passing of 
the Act. Under the Hindu law as inter- 
preted by the decisions of the Privy Coun- 
cil and the High Courts, the widow of the 
propositus is entitled to an annual mainte- 
nance not exceeding the annual income that 
could be derived from her husband’s share. 
The widowed daughter-in-law acquires a 
legal right, on the death of her father-in- 
law, to be maintained out of his separate 
property. The compelling reason for the 
Legislature in passing the Act seems to be 
the almost universal neglect to so maintain 
them or to pay even a fraction of what 
they were justly entitled to. The Act in 
giving to the widow and the widowed 
daughters-in-law of the propositus merely a 
life- estate aDd a share equal to that of his 
son and his son’s son respectively under 
S. 3 (l) and in giving to the widow of a co- 
parcener meiely a life estate and only an 
interest that her husband had in the family 
property under S. 3 (2), does no more than 
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make a sure and certain provision for their that no provision is now made for 
maintenance at a rate not more than what daughters in this Act. 

they were each entitled to prior to the 16. In conclusion it may be said that 
Act, by clothing them with an independent the Act requires amendments to be made 
right to demand for a partition. at an early date to set at rest the above- 

There need therefore be no complaint mentioned difficulties. 


Tax Dodging Is 

DANGEROUS 


THREE CRORES ADDITIONAL REVENUE IN 1936-37 

Finance Department’s “Live Wires” On the Job 

That the public exchequer would have been poorer by about Rs. 3 crores, 
but for the vigilance of the Income-tax Department is revealed in the annual 
report of the administration of the Department in India for 1936-37 just 
published. 

Nearly 64,000 new assessees were discovered during the year while about 
34,000 have been removed from the register. 

If the reports made by the assessees had been accepted as correct, a sum of over 
Rs. 2,85,00,000 or about 25.4 per cent, of the actual revenue assessed on these persons 
would have been lost during the year. 

Various devices for evasion of tax, such as double sets of accounts, false totals, false 
purchase I figures, undervaluation of stocks, suppressed sales, etc., were attempted by 
assessees and detected by the Department. 


Nicely Caught ! 

Here are a few examples : — 

An assessee returned a loss of Rs. 719, 
but on examination it was found that he 
had been habitually concealing his income 
by various devices and escaping adequate 
assessment for some years. His income was 
finally ascertained to be Rs. 55,283 and 
the Income-tax Officer imposed a penalty 
of Rs. 5,000 in addition to the tax. 

An assessee dealing in doth filed a bal- 
ance sheet which tallied to the fraction of 
a pie ,* the balance sheet was bogus ; as 
several accounts were found missing, the 
accounts were then checked in minute detail 
and the totals of the cloth account were 
found to be completely wrong. After strenu- 
ous efforts copies of assessee’s accounts in 
the books of several merchants were obtain- 
ed and several omissions were discovered. 

Concealment was proved and the 
assessment was made on an income 


of Rs. 16,448 as against Rs. 3,121 
returned by the assessee. A penalty 
of Rs. 1,200 was imposed. 

A silk-yarn dealer and moneylender tried 
to conceal his income by entering partial 
transactions in his books. He went to the 
length of entering bogus cash purchases. 
Figures of purchases and sales were col- 
lected from the accounts of local dealers 
which exposed his fraud. Assessments for 
1935-36 and 1936-37 were made on incomes 
of Rs. 12,251 and Rs. 23,024 respectively 
and penalties amounting to Rs. 400 and Rs. 
1500 were imposed. 

Is It Worth It ? 

Regular and systematic concealment was 
made for a number of years by an assessee 
dealing in Benares doth. After strenuous 
efforts definite instances of omissions of 
sales from the accounts of the assessee's 
customers were collected. It was also found 
that the purchases were inflated. The 
assessee could give no satisfactory explana- 
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tion and as the accounts were proved to 
have been fabricated for income-tax pur- 
poses, they were rejected and assessment 
made on an income of Rs. 51,423 against 
Rs. 12,440 shown by him. Ultimately the 
assessee got off on payment of Rs. 5000. 

An assessee paid a tax of Rs. 478 in 
1934-35 and of Rs. 647 in 1935-36. The 
transactions shown m his books however 
did not tally with the reputation of his 
business. A surprise visit was paid to his 
residence and it was detected that duplicate 
books were kept by him. Rasing the assess- 
ments on the real set of books, a sum of 
Rs. 1827 was recovered as tax plus Rs. 1375 
as penalty. 

An assessee used to enter some of 
his transactions in a separate set 
of books which were never pro- 
duced before the Income-tax Officer 
and the profits whereof were never 
disclosed. Even in the returns for 
1934-35 and 1935-36 the income in 
question was not disclosed. Penal- 
ties and additional taxes for these 
years amounting to Rs. 1746, were 
realised. He also paid Rs. 2221 for 
1936-37, though previous to this 
detection he never paid more than 
Rs. 400 in any year except once in 
1932-33. 

Rupees Fifteen Crores Collected 

The total demand for income-tax and 
super tax for the year was about Rs. 18h 
crores which, after allowance is made for 
refunds, gave a net demand of over Rs. 16 
crores. The net collection during the year 
was about Rs. 15 crores. The correspond- 
ing figures for the previous years were Rs. 
20J crores, Rs. 18 crores and Rs. 17 crores 
respectively. 

Considering the abolition of tax on “low 
incomes,” i. e. incomes between Rs. 1,000 
and Rs. 1,999, and the reduction in the 
surcharge from one-sixth to one-twelfth of 
the tax, collection during the year was not 
unsatisfactory. 

As income-tax is levied on the income, 

profits or gains earned in the previous year, 

the figures of assessment and collection are 

normally a reflex of the trade conditions 

m the year for which assessment is made. 

Rased on a study of the figures for the 

year 1937, a useful summary is given in 

the report of the economic conditions in 

different provinces during the preceding 
year. 


Provincial Trade Conditions 

In Madras economic conditions were 
rather unfavourable. In the northern dis- 
tricts, rice and paddy trade was adversely 
affected by competition from outside pro- 
vinces and a number of rice mills remained 
idle and dealers in paddy and rice made 
little or no profit. Groundnut trade also 
fared badly owing to the utter failure of 
crops. The cotton crop was poor and cotton 
mills made small profits. Rut prices of 
coffee, tea, paper, copper, areca nuts and 
potatoes remained more or less at their 
usual level and there was no appreciable 
increase in profits from these commodities. 
The fall in the prices of agricultural produce 
affected the income of rural money-lenders 
who found it difficult to realise their dues. 
Rusiness in motor cars and hides and skins 
yielded fairly good profits while there was 
increased activity in the film industry 
which bids fair to develop on successful 
lines in the near future. 

In Rombay, the improvement in trade 
which began in 1934-35 continued but 
there was no appreciable increase in the 
price of important commodities such as 
cotton, on which the major part of the 
trade of the province depends. Owing to 
unsatisfactory climatic conditions, the cot- 
ton crop was below the average and the 
ginning and pressing factories did not have 
a very prosperous time. There was, how- 
ever, a welcome rise in the prices of ground 
nuts and oil seeds and the increased world 
demands for raw materials would have 
helped agriculturists but for the fact that 
unsatisfactory monsoon damaged their crops 
and left them almost where they were. 
Money continued to be cheap and investors 
turned their attention to landed properties. 
In consequence building contractors and 
dealers in building materials had a very 
busy and happy time throughout the year. 

The improvement in the piece- 
goods trade noticed last year was 
not maintained owing to severe 
competition from Japan. Dealers 
in rice, timber, wines and spirits, 
grain and mill and general stores, 
had a better year. The legal and 
medical practitioners kept up their 
earnings. For insurance business, 
the year was more prosperous, but 
the greatest good fortune befell the 
iron and steel industry, which, on 
account of the unusual rise both in 
the demand and prices of its pro- 
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ducts as a result of the political 
situation in Europe, did a roaring 
trade. 
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piecegoods trade and on the whole 
the trade conditions cannot be said 


to have shown any improvement 
oyer those of the preceding year. 


Tea and Jute Yield More 

Though the general tone of activities did 
not show any downward tendency, the 
year on the whole indicated no appreciable 
improvement for trade and industry in 
Bengal. The assessment in tea and jute 
yielded higher revenues than before, but 
little was realized from engineering and 
steamship companies owing to the fact 
that heavy unabsorbed depreciation of the 
previous years had to be allowed. Paper 
mills, electricity and insurance companies 
did well. Coal was as bad as before. The 
trade in Indian piecegoods was satisfactory 
but the British and Japanese piecegoods 
fared badly. The condition of the sugar 
business went from bad to worse and the 
mills were running at a loss. There was a 
drop in the income of petrol and tobacco 
companies chiefly due to price cutting 
competition. 

In the United Provinces, trade condi- 
tions were no better than those of the 
previous year and this was particularly the 
case with sugar and textile industries. But 
oil factories earned good profits and the 
condition of trade in iron and hardware 
was fair. Traders in food grains did fairly 
well. The shellac industry nearly collapsed 
and the jute mills also fared badly. As a 
result of the action taken by the Govern- 
ment of Bengal in restricting the area of 
jute cultivation the crop was reduced by 
33 per cent, and the price of jute went up 
in consequence by 40 per cent. The mills, 
on the other hand, in their anxiety to 
reduce working expenses went in for large- 
scale production with the result that the 
supply of the finished products outstripped 
the demands and prices fell. 

In the Punjab there was im- 
provement in the timber trade and 
the profits of sugar mills show- 
ed an upward tendency. As in 
Madras, there was a tendency on 
the part of the investors to divert 
capital to purchase and construct 
property as the rates of interest 
on moneylending business were 
considerably reduced. Agricultural 
produce showed some briskness, 
but owing to losses in cotton, there 
was no improvement in revenue. 
There was deterioration in the 


Coal Crisis 

Conditions remained practically unchang- 
ed in Bihar and Orissa. Coal mines passed 
through a serious crisis resulting in stop- 
page of work in various mines. Despite the 
slump there was a steady increase in the 
output of coal. Copper and iron products 
had a prosperous year owing to the increas- 
ed demand, probably because of re-arma- 
ment all over the world. The sugar industry 
on the whole, had a very unfavourable 
year owing to fall in the price of sugar. 
Rice and oil mills did fairly well. 

Like the preceding years, 1935-36 also 
proved to be one of depression for the 
Central Provinces and Berar. The ginning 
and pressing concerns did not fare well 
owing to poor out-turn of kapas”. There 
was no appreciable change in grain and 
other allied businesses. Lao did not do so 
well as in the preceding year, while trade 
in manganese, coal and limestone continued 
to be dull. Dealers in cloth and general 
merchandise too did no better owing to 
the adverse trade conditions. 

In Assam the yield from the tea industry 
was more or less on a par with that of the 
previous year. Professions and business of 
all types except ordinary agricultural pro- 
duce showed slow and steady improvement. 


Co-operative Move 


H 


ent : Slow Progress 


In the majority of the provinces, the 
co-operative societies have not succeeded in 
ousting the village money-lender. In Madras 
the effect of the co-operative movement 
on the incomes of the money-lenders con- 
tinue to be slight. The advent of the Loan 
Mortgage Banks and Co-operative Socie- 
ties, has however affected the rates of inte- 
rest to the detriment of the income from 
rural money-lending. 

In Bombay the effeots of the movement 
and the establishment of the Loan Mort- 
gage Banks are not yet appreciably felt by 
the rural money-lenders and they continue 
to carry on their business as in the past. 
As they are not so strict as Co-operative 
Societies in the matter of seourity for loans 
to be advanced and the collection of debt 
and of interest, they are able to carry on 
their business as hitherto without any per- 
ceptible reduction therein. 
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In Bengal, Co-operative Societies 
and Village Loan Offices could not 
make any headway because they 
were careful with their capital and 
so were unable to meet the require- 
ments of the agriculturists. This 
movement has not, therefore, ad- 
versely affected the money-lenders 
to any appreciable extent, though 
they had been hard hit first by 
continued general economic depres- 
sion and then by the Bengal Rural 
Indebtedness Act and the estab- 
lishment of Debt Reconciliation 
Boards. 

Agriculturists* Relief Act 

In the United Provinces the co-operative 
movement received some impetus from the 
passage of the Agriculturists’ Relief Act 
and the Encumbered Estates Act, as since 
their passage the money-lenders have been 
reluctant to advance loans to landholders 
and agriculturists, who were therefore 
compelled to turn to co-operative societies 


for help and the organization is, in conse- 
quence, making some headway in villages. 

In the Punjab the condition both of the 
rural money-lenders and co-operative socie- 
ties is steadily deteriorating owing to fall in 
the prices of agricultural produce. Rural 
money-lending is steadily decreasing not 
so much because of the co-operative move- 
ment as because of the protection given by 
recent legislation to agricultural debtors. 

In Bihar and Orissa the movement has 
not been very successful in releasing rural 
agriculturists from the clutches of the pro- 
fessional money-lenders. 

In Central Provinces the movement 
does not seem to have affected the position 
of the village money-lenders much, as 
needy agriculturists on account of easy 
accessibility and non. insistence of regula- 
rity of payments found it more convenient 
to borrow money from the local money- 
lenders than from Co-operative Banks. 
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APPEALS FROM ORDERS 

by P. C. BASU, BARRISTER-AT-LAW, Calcutta. 


Ever since the Law Reports published 
the judgment of the Full Bench of the 
Rangoon High Court in 13 Rang 457 =AIR 
1935 Rang 267, 1 doubts, difficulties and 
confusion have arisen in the minds of the 
Judges, legal profession and the litigants 
relating to the maintainability of an appeal 
from an order made by a Judge exercising 
original jurisdiction of the several Char- 
tered High Courts on account of the nume- 
rous apparently conflicting decisions which 
one finds in the various Reports. In the 
course of his judgment in the above case 
Sir Arthur Page, Kt., K. C., Chief Justice, 
observed: It would be a work of superero- 
gation to analyse the numerous decisions 
on this question. Their name is legion.” I 
have neither the presumption to do so 
within the narrow compass of this article. 

The question which then troubled the 
said Chief Justice has ever since become a 
nightmare to many a litigant and a lawyer 
^ is unfortunate that the term "Judg- 
ment was used in the Letters Patents of 

1. Dayabhai Jiwandas v. Murugappa, (1935) 22 

AIR Rang 267=157 I 0 1107=13 Rang 457 

(F B). 

Letters Patent Cl. 15 of Cal. Bom. and Mad. ; 

Cl. 10 of All. & Pat.; Cl. 13 of Rang. 


the various High Courts in India. That 
twice blessed term "judgment” is respon- 
sible for such a controversy for nearly 
three quarters of a century. The said Chief 
Justice stressed rather too much on the 
fact that the terms of Letters Patent were 
settled in England and for an English 
lawyer in 1862 the term "Judgment” had 
a distinct and a special meaning. He how- 
ever overlooked that the framers of the 
Letters Patent made no other provision 
therein relating to appeals from "orders” 
except what they included by the more 
comprehensive term "judgment”. 

I am not unmindful that the same 
English lawyer had made a slight varia- 
tion in the clauses of the selfsame Letters 
Patent relating to appeals to His Majesty 
in Council by incorporating therein the 
expression final judgment, decree or order."' 

There is a further provision immediately 
thereafter in the said Letters Patent relating 
to an appeal to His Majesty in Council 
from interlocutory "judgment” where one 
notices further the expression "Prelimi- 
nary or interlocutory ‘judgment’, decree or 

•Letters Patent Cl. 39 of Cal. Mad. & Bom.;Cl. 30 
of All.; Cl. 37 of Rang.; and Cl. 31 of Pat. 
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order.” In dealing with the opinion ex- 
pressed by Sanderson C. J. (A I It 1918 
Cal 850 2 3 4 ) and McLeod C. J. (AIR 1926 
Bom 136*), Sir Arthur Page observed : 

If the?e learned Chief Justices intended to hold 
that in every case the Court is at liberty to deter- 
mine ex cathedra whether an order is a “judg- 
ment” within Cl. 13 [Rangoon] merely upon the 
terms of the particular order under consideration 
and without attributing any definite meaning to 
the word “judgment” in the Letters Patent, with 
all respect so to hold must necessarily lead to un- 
certainty and make “confusion worse confound- 
ed.” 

Sixtythree years rolled by before Sir 
Arthur Page made this discovery. The 
leading authority on the term ‘ judgment” 
in the Letters Patent is the decision of Sir 
Richard Couch C. J. delivered in 1872 (8 
Beng L R 433‘). It had been accepted by 
all the other High Courts as such until the 
decision of Sir Arnold White C. J. in 1910 
(35 Mad l 5 ). Since then upon one or the 
other of these authorities hang or purport 
to hang all the law and the other decisions 
upon the subject. Sir Richard Couch’s defi- 
nition of the term “judgment” had never 
been regarded as absolutely exhaustive 
and the Courts had always attempted to 
give it a wider meaning with a view to 
avoid a miscarriage of justice. Sir Arthur 
Page overlooked a very salient and impor- 
tant fact namely that the provisions in 
the Letters Patent of 1862 have been 
retained in the Letters Patents of Patna and 
Rangoon 1916 and 1922 respectively and 
the English lawyers who were responsible 
for framing them must have become aware 
of the meaning attributed to it by the 
High Courts in India for such a long period. 

It is unfortunate that in the present day 
the High Court of Calcutta refused to be 
guided by a series of their own decisions 
based on the leading authority of Sir 
Richard Couch C. J. and regard the Ran- 
goon view initiated by Sir Arthur Page C. J. 
as the correct view. The result is that even 
the earlier decisions of the Judicial Com- 
mittee are sometimes ignored in order to 
emphasize the Rangoon view. Time has 

2. Budhu Lai v. Chattu Gope, (1918) 5 A I R Cal 

850=39 I 0 465=44 Cal 804 = 25 C L J 193 
=21 CWN 269. 

3. Goverdhanlalji Maharaj v. Shri Chandrapra- 

bbavati, (1926) 13 A I R Bom 136=92 I C 
552=27 Bom L R 1496. 

4. The Justices of the Peace for Calcutta v. 

Oriental Gas Co., (1872) 8 Beng L R 433=17 
W R 364. 

6. Tuljaram Row v Alagappa Chettiar, (1910) 35 
Mad 1=8 I C 340=21 M L J 1=1910M W N 

697. 


arrived when such diversity of opinion 
should be removed and a uniformity be 
brought into being with reference to the 
subject-matter of this article, so far as 
practicable, amongst all the High Courts 
in India. 

According to Sir Arthur Page the term 
“judgment” is synonymous with the term 
“decree” with the result that in the opi- 
nion of his Lordship no appeal lies from 
an order unless such order is appealable by 
the Code of Civil Procedure. Sir Arthur 
Page purported mostly to rely on the use 
of the word “decree” in certain decisions 
of the Judicial Committee. I shall however 
refer to them and show that they do not 
wholly support him in the manner he did. 
In 48 Cal 481 6 at p. 488, the Judicial Com- 
mittee was dealing with an order for secu- 
rity for costs under O. 41, R. 10 (2). Lord 
Sumner there observed that the regula- 
tions duly made by Orders and Rules under 
the Code of Civil Procedure 1908 are 
applicable to the jurisdiction exercisable 
under the Letters Patent, except that they 
do not restrict the express Letters Patent 
appeal. The High Court’s order as to 
security for costs was not a limit on the 
right to appeal, nor did it take away the 
right to appeal. In 30 C W N 459, 7 Sir 
John Edge observed: 

The term ‘judgment’ in the Letters Patent of 
the [Bombay] High Court moans in civil cases a 
decree and not a judgment in tho ordinary sense. 

Sir John Edge’s observation was not 
made with reference to the present ques- 
tion but to meet the respondent’s conten- 
tion that in the case before them, the trial 
Judge wrote out and delivered a judgment 
setting out his views as to the modification 
of rules relating to management and scheme 
of the public temple under the terms and 
authority of the original scheme approved 
by His Majesty in Council. His Lordship 
was laying stress on the point that every 
judgment written or delivered was not 
appealable. He was not determining the 
question that an “order” whatever its 
nature may be was not oovered by the 
word “judgment” in the Letters Patent 
relating to appeals to High Court from 
orders. 

The other decision \*died on by Sir Arthur 
Page is the deoisio n < .f Lord Atkinson in 

6. Mt. Sabitri Thakuraiu v. Savi, (1921) 8 A I R 

P 0 80=60 I 0 274=48 Oal 481=48 I A 76 

(P 0). 

7. Sovak Jeranohod v. Dakore Temple Com- 

mittee, (1925) 12 A I R PC 155=87 I 0 313 

=30 0 W N 459 (P 0). 
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the Income-tax Appeal from Bombay deal- 
ing -with Cl. 39, Letters Patent [Calcutta, 
Bombay & Madras]. It is true that in 1923 
Lord Atkinson reviewed all the English 
authorities and remarked that since there 
is nothing to show an intention in the year 
1862 to use these words (final judgment) 
in a sense more extended than their legal 
sense, he came to the conclusion that an 
order of the High Court made under the 
provisions of Income-tax Act was not a 
final judgment. It was also held in that 
case that where a case is stated for opinion 
of the Court, it would be an indication 
prima facie that the order made would be 
only advisory. Lord Atkinson quoted in 
the said judgment, no doubt with approval, 
Lord Esher’s observation : “A ‘judgment,’ 
therefore, is a decision obtained in action, 

and every other decision is an order ” 

Lord Esher again was dealing in that case 
with the provisions of O. 58 of the Buies 
of the Supreme Court of 1883 which ran 
as follows : 

No appeal to the Court of Appeal from any 
interlocutory order or from any order, whether 
final or interlocutory in any matter not being an 
action, shall, except by special leave of the Court 
of Appeal, be brought alter the expiration of 
twentyone days, and no other appeal shall, except 
by such leave, be brought after the expiration of 
one year. 

Surely the present question could not be 
said to come within the purview of that 
observation. In fact no appeal is being 
entertained, at any rate so far as the Cal- 
cutta High Court is concerned, from any 
order” if such an order is not appealable 
under the Code and thus the series of deci- 
sions following the said leading authorities 
of Sir Bichard Couch and Sir Arnold White 
are ignored and are characterised as bad 
law. 

I have endeavoured to show that the 

opinion of Sir Arthur Page though entitled 

to great respect should not be the last 
word on the subject. It ignores the nume- 
rous decisions since 1862 whereby an 

order” affecting, determining or concluding 

any right or liability between the parties 

has been deemed to have been included 

within the term judgment.' Bearing this 


in mind, in my humble opinion in the 
interest of everybody concerned the Civil 
Procedure Code or the Letters Patent 
should be amended with a view to give 
legislative sanction to the numerous autho- 
rities dealing with the present question. 

The suggestion which I venture to make 
is that in S. 104, Civil P. C., two sub- 
paragraphs be added to sub-s. (l) thereof : 

(i) An order made without jurisdiction, 
or which a Court was incompetent to- 
make. 

(ii) An order affecting, determining or 
concluding any right or liability of any 
party to a proceeding or action or their 

representative, in-interest. 

The first amendment I have proposed is- 
based on the observations of their Lord- 
ships of the Judicial Committee reported- 
in 9 Cal 482. 8 Sir Bobert Collier who deli- 
vered^the judgment of the Board observed 
that they are unable to agree with the- 
Chief Justice that if a Judge of a High 
Court makes an order on a misapprehen- 
sion of the extent of his jurisdiction, the. 
High Court have no power by appeal or 
otherwise in setting right such a miscarri- 
age of justice.” The expression “incompet- 
ent to make has been taken again literally 
from the decision of the Judicial Commit- 
tee reported in 30 C W N 459 I * * * * * 7 at page 

462 (referred to above) to bring into har- 
mony appeals from original jurisdiction- 
with appeals to His Majesty in Council. If 
Sir Arthur Page is right then no appeal 
lies from such an order. It is not covered- 
by any provision of the Code of Civil Pro- 
cedure relating to appeals from orders. 

The second provision is to give legis- 
lative sanction to the old Calcutta view 
which, ever since 1872, has been followed 
by the majority of the High Courts in 
India, before Sir Arthur Page made his^ 
famous pronouncement as aforesaid. I 
humbly draw the attention of the Legisla- 
ture to set right the conflict of opinion for 
the benefit of everybody concerned. 

8. Hurrish Chunder v. Kalisundari Debi, (1883), 

9 Cal 482=10 I A 4=4 Sar 407=12 C L R. 

581 (P C). 
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The Code of Criminal Procedure (5 of 
1898 as amended up to date), Third 
edition, by A. C. Amin, b.a., lb.b. The 
book can be had from Eastern Law House, 
Law Publishers and Publisher’s Agents, 
15, College Square, Calcutta. Pages about 
500. Price Rs. 4-8-0. 

The author has done well in bringing 
out this edition as it is more than 4 years 
since the second edition was published. In 
this edition the notes have been revised, 
rewritten and enlarged and case-law has 
been brought up to September 1937. 
Though the book is principally meant for 
students appearing for-law examinations, it 
is bound to be popular with the legal pro- 
fession as a useful handy volume. The 
summary of the provisions of the Criminal 
Procedure Code and the select questions 
from law examinations given in the Appen- 
dices will be of special advantage to 
students. The printing and get-up are good. 


The Arya Marriage Validation Act 
(19 of 1937), by C. L. Mathur, m.a., ll.b., 
(Cantab), b.sc. (Punjab). The book can 
be had from the University Book Agency, 
Law Booksellers, Kacheri Eoad, Lahore. 
Pages 40. Price Re. 1. 

In the course of the Introduction which 
affords interesting reading, the author has 
explained the nature of the disqualifications 
which were imposed by the Special Mar- 
riage Amendment Act of 1923 which made 
it necessary for the Arya Samajists to 
demand the passing of this legislation. The 
previous Bills and Acts relating to this 
subject are given in the form of appendices 


Indian Company Law, by M. J. Sethn a, 

Barrister-at-law. The book can be had 
from D. B. Taraporewala Sons Sc Co., 
“Treasure House of Books,” Hornby Road, 
Fort, Bombay. Pages over 400. Price 
Rs. 4-8-0. 

In this book the author has explained 
the provisions of the Indian Companies 
Act as amended up to date and this he has 
done subject by subject, grouping together 
the various sections of the Act so as to 
form distinct and separate topics. The 
main principles of the law have been 
explained with references to the relevant 
sections and well illustrated by a number 


of English and Indian cases. In the Intro- 
duction the author has dealt with the 
several changes effected in the main Act 
of 1913 and their merits. The text of the 
Act as amended up to date has been inclu- 
ded together with the forms and tables; and 
the Indian Company Rules have also been 
given. On the whole the book is sure to 
be much appreciated by law students, 
practitioners and all persons interested in 
company matters. The printing and get- 
up leave nothing to be desired. 


The Indian Contract Act (9 of 1872 
as amended up to date), Second Edition, 

by Anukub Chandra Moitra, m.a. b.l. 

Published by R. N. Sanyal, M.A., B.L., Sri 
Gouranga Press, 5, Chintamani Das Lane, 
Calcutta. Pages over 800. Price Rs. 7-8-0. 

In this edition the author has effected 
several improvements over the previous 
one. He has recast, re-written and much 
enlarged the text with reference to up-to- 
date case law. The synopsis under impor- 
tant sections with page references indicate 
the main topics dealt with in the commen- 
tary. Parallel references are given to cases 
cited. Principles of English law have been 
stated and the difference between that law 
and the Indian Act wherever it exists has 
been clearly indicated. Besides the Con- 
tract Act and other Acts with commentaries 
contained in the first edition, the author 
has given the Partnership Act also with 
commentaries in this edition. The book is 
the latest exhaustive commentary on the 
subject and is bound to be of great use to 
the Bench, Bar and the law students. The 
printing and get-up are good. 


Malguzari Pratha (in Hindi), by 

Choudhari Kishanlal Amaini. The 

book can be had from Purogami Vichar 
Mala, New Itwari Road, Mahal, Nagpur 
City. Pages 80. Price Annas 8. 

We have great pleasure in acknowledging 
the receipt of the above book. The author 
has in a lucid way traced the growth of the 
Malguzari system in Central Provinces 
from its very origin and brought out the 
ovils prevailing in it in a language which 
will be intelligible to any laymau. Consi- 
dering the price of the book and its timely 
appearance, we trust it will be welcomed 
by the public in general and the Kisans in 
particular. 


MR. REGINALD TAAFFE SHARPE, BAR-AT-LAW 

JUDGE, HIGH COURT, RANGOON. 

Sharpe, Reginald Taaffe (The Honourable Mr. Justice Sharpe). Born 20th 
November, 1898. Son of Herbert Sharpe cf Lindheld, Sussex. Educated at West, 
minster. Enlisted in His Majesty s Army, September 1916 Second. Lieutenant in 
Ilis Majesty’s Grenadier Guards, January 1917. Lieutenant, July 1918. Served in 



Erance with the 2nd Battalion of that Regiment, 1917.18. Wounded at the Canal 
du Nord, September 1918. Called to the Bar at Gray’s Inn, April 1920. Read in 
Chambers as a pupil of Mr. Herbert du Parcq (now the Honourable Mr. Justice 
du Parcq). Practised on the South-Eastern Circuit and at the Sussex (East and 
West), Brighton and Hastings Sessions. Contested North Lambeth as a Conservative 
and Municipal Reform candidate, at the London County Council Election in 1922. 
Judge of the High Court at Rangoon since June 1937. Married ; two daughters. 
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K. B.?KAZI MIR AHMED KHAN, B.A., LL.B 


JUDGE, JUDICIAL COMMISSIONER'S COURT, PESHAWAR. 

Belongs to the Kazikhel family of Peshawar City w’ho have been administering 
Muslim law under the Durrani and Sikh rule. 



Born on 11th May 1888 at Peshawar City, he was soon taken to Quetta where his 
father was employed in Government service. He passed his matriculation examination 
from the Sandeman High School, Quetta, and then joined the M. A. O. College, Aligarh 
from where he took the degrees of Bachelor of Arts and Law Literature. 











He started practice at the bar in 1912 at Peshawar and soon made his mark in 
the profession. In a very short period he achieved great repute. The Law Officers of 
the Crown in the N. W. F. Province also were convinced of his ability by this time and 
in appreciation thereof he was nominated Additional Government Pleader and Public 
Prosecutor, Peshawar Division, in 1918. He soon parted with Government service 
because his career at the bar was retarded in that capacity. In 1928 however he was 
persuaded by Government to accept the appointment of Government Pleader and Public 
Prosecutor, Peshawar Division, and from that po9t he rose to the high office of the Legal 
Remembrancer of the N. W. F. Province in April 1932. After filling this position 
worthily for two years and in appreciation of his other services, he was appointed 
Additional Judicial Commissioner, N. W. F. Province in 1934. 

Besides his professional career he took active part in the civil life of the city. He 
held the post of Vice-President of the Peshawar Municipality for nine long years, viz,, 
from 1921 to 1930 ; also it was through his efforts that the Peshawar Electric Supply 
Company Ltd. was floated in N. W. F. Province which has proved a great source of 
comfort to the public of Peshawar City. 

The title of Khan Sahib was conferred on him in 1927 and eight years afterwards 
the title of Khan Bahadur was conferred on him in 1935. 


SECRETARY OF STATE ON FEDERATION 

“ WITHIN THE FRAMEWORiTW THE ACT ” 

Room For Accommodation 

v 

INDIA’S CHANCE OF POLITICAL UNITY 

Congress’ Record In Office. 

Suggestions that modifications of the structure of Federation, embodied 
in the Government of India Act, 1935, were contemplated, were described 
as without foundation by the Marquess of Zetland, Secretary of State for 
India, in an important review of the immediate past and future of India 
at the Bombay Dinner in London on May 28. 

Lord Zetland felt, however, that within the framework of the Act 

there was room to accommodate the reasonable requirements of both 
Provinces and States. 


After paying a tribute to the services 
rendered to Bombay by Lord and Lady 
Brabourne and now by Sir Roger and Lady 
Lumley and after congratulating Lord Bra- 
bourne on his appointment by His Majesty 
to act as Viceroy during Lord Linlithgow’s 
leave, Lord Zetland said : 

No one can look back over the twelve 
months that have elapsed since the last 
Bombay Dinner without appreciating the 
magnitude of the changes which have been 
brought about in the constitutional field, 
nor, I think, will most people look back 
without feelings of considerable satisfaction 
that changes of this magnitude and com- 
plexity have taken place, with, on the 
whole, so little dislocation of the machinery 
of government. 

Let me remind you briefly of the situa- 
tion when the Bombay Dinner was held 
last year. At the time the outlook in India 
was shrouded in obscurity. We were, 
indeed, faced with a situation for which no 
precedents existed. 

We had been at pains to provide the 
eleven provinces of British India with all 
the trappings of a full blown parliamentary 
system ; electorates had been brought into 
existence and elections had been held ; all, 
indeed, seemed to be going well, when sud- 
denly, in six of the eleven provinces, the 
party which had secured a victory at the 
polls declined to take office. That was a 
thing which, in this country, does not hap- 
pen, and I endeavour to discover the real 
reason for it. 

The ostensible reason was the objection 
taken by Congress to the reserve powers 
vested in the Governors ; but the nature 
of these powers and the restricted field in 
which they were exercisable must have 


been well known to the Congress before 
they contested the elections ; for, they had 
been interminably and, I should have 
thought, exhaustively, discussed at the 
Round Table Conferences by the Joint 
Select Committee and subsequently by both 
Houses of Parliament. 

I need not now recall in any detail the 
long-range exchange of views which took 
place between myself and the Congress, as 
well as between the Governor-General and 
the Governors and the Congress during the. 
greater part of last summer. 

Do Governors Interfere? 

The outcome was that the Congress 
appeared to be genuinely apprehensive that 
the Governors had powers to interfere in 
the policy of their Ministers over the whole 
field of administration and it was only 
when they were finally persuaded that this 
was not the case that they agreed to take 
office. 

I haye recently been furnished 
with a publication entitled “ The 
Bombay Government and its Work 
— a review of the past six months”; 
it is a record of immense legisla- 
tive and administrative activity. 

I can find in it no suggestion of any 
kind of any undue interference by 
the Governor in the policy or the 
acts of the Ministry. 

I need mention only a few of the activi- 
ties described : 

A policy of complete prohibition is being pre- 
pared ; 

The entire policy of irrigation is under revision; 
A seven-year programme of road construction 
has been decided on and a special provision of 
Rs. 3^ lakhs has been made for the construction 
of roads leading to villages ; 
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A Money Lenders’ Bill has been passed ; 
Radical changes in the constitution of local 
bodies have been taken in hand ; 

Honorary Magistrates are being abolished ; 

The possibilities of separating judicial and exe- 
cutive fund ions are being explored ; 

Grazing fees for village cattle have been done 
away with. 

But perhaps most significant of all is 
what has been done under the heading of 
law and order, since it was in this con- 
nection that the Congress feared more par- 
ticularly the interference of the Governor. 

Bombay Ministry’s Claim 

One of the first tasks of the Government, 
I read, was to revise or rescind the nume. 
rous orders issued by former governments 
under the Emergency and other laws. At 
one stroke Government lifted the ban on 
227 associations declared unlawful under 
the Criminal Law Amendment Act. Thus 
continues the account : “Within three 
months’ of the Ministry’s taking office 
there was left not a single order issued by 
the Bombay Government under the Emer- 
gency Laws imposing any restraint on 
individuals or associations.” 

Such a record claimed by the 
Bombay Ministry itself is sufficient 
justification for the claim which I 
made last summer that the Minis- 
tries would be free to pursue their 
own policy over the whole field 
of internal administration. 

It was not, however, the Congress only 
who harboured fears as to the manner in 
which the new order would work, and the 
general feeling of relief at the disappear- 
ance of the first obstacle to the successful 
working of the new Constitution was tern, 
pered somewhat by second thoughts. True 
it was that Governments commanding the 
support of the Legislatures were now in 
office in place of the minority Ministries 
which had been functioning uneasily under 
the certain knowledge that they were des- 
tined to be defeated on their first encounter 
with the Legislatures; yet did not the 
Ministers in those provinces, at any rate in 
which the Congress were in office, belong 
to a party whose organisations not so long 
ago had been declared to be unlawful on 
account of the part which they had played 
in the Civil Disobedience Movement? 

Could those who had deliberately broken 
the law be trusted now to uphold it ? 

I. C. S. Agents of Congress Polioy 

Moreover, the very Services whose mem- 
bers had been at open war with the Con- 


gress in those stormy days now found 
themselves the agents of Congress policy. 
How.it was asked, would Congress and the 
Services alike react to so paradoxical a 
state of things? f 

The situation was clearly a delicate one. 
It was not made easier by the programme 
on which Congress had fought and won the 
elections. Attacks upon the landlords and 
upon the capitalist system had given impe- 
tus to agrarian and labour unrest, while 
the prominence given to such items in their 
programme as the release of political pri- 
soners and the removal of restrictions upon 
civil liberty imposed under the various 
Public Security Acts seemed likely to con- 
stitute an embarrassment to anyone charged 
with the duty of administering the law. 

It is not surprising in these circumstan- 
ces that there were many, both in this 
country and in India itself, who looked 
anxiously for a sign. Happily the sign 
came, haltingly at first, but with increasing 
definiteness as time went on. 

I think that in Bombay you 
have been particularly fortunate 
in this respect, for under the lead 
of a Prime Minister of whom I 
hear from all sides nothing but 
golden opinions it has been made 
clear that liberty is not to be 
confused with license and that 
where necessary the law will be 
enforced. There was last autumn 
a grave prospect of serious labour 
strikes and it is largely due, I 
think, to the action taken by the 
Government that the risk of 
serious labour trouble has been 
avoided. 

Then, quite recently, we had an example 
of the determination of the Home Minister, 
Mr. Munshi, to see that outbreaks against 
public order are firmly repressed. A quarrel 
originating at a game of cards between a 
Muslim and some Hindus suddenly flared 
up into a serious riot. In the temporary 
absence from the city of the Commissioner 
of Police and the Secretary in the Home 
Department of Government, Mr, Munshi 
put in motion the police arrangements for 
dealing with such a situation. 

Congress And Law And Order 

Something like 2500 people in all were 
arrested and, as an aftermath of this dis- 
turbance, Mr. Munshi introduced in the 
Legislature a Bill to restore to the polioe 
the power of deporting undesirables from 
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Bombay City which had been rendered 
inoperative by a recent decision of the 
Courts. He acted with commendable promp- 
titude. The usual seven days’ notice of 
the introduction of a Bill was waived by 
the President at his request and the Bill, 
introduced on April 25, passed its third 
reading on April 29. 

Let me add that if great credit is due to 
the Ministry for the way in which they are 
facing the realities of government, an 
■equal measure of credit is due to the Ser- 
vices, both for the way in which they have 
adapted themselves to the changed condi- 
tions and for the extraordinary devotion to 
duty which they have displayed in times 
of great pressure of work carried out often 
in circumstances of no small difficulty. 

The attitude of the Services and 
Ministries towards one another 
was described to me not long ago 
by a distinguished member of the 
Indian Civil Service as one of 
mutual surprise at finding that the 
other fellow was not black as he 
had been painted. 

The Indian Civil Service and the Police 
Service are known as Secretary of State’s 
Services, and it is not inappropriate, there- 
fore, that I should take this occasion of 
expressing my great admiration and my 
deep appreciation of the services which 
they are rendering to India at this vitally 
important epoch in her history. I know 
something of the difficulties with which 
they are faced, I am very conscious of the 
tremendous pressure of work under which 
they labour, particularly, perhaps, at the 
headquarters of Government, and it is due 
to the loyal way in which they are dis- 
charging their duties that their worth is 
steadily being more fully recognized by 
those whom they servo. 

It was with immense pleasure that I 
noticed a public appeal by a Minister in 
the Central Provinces for co-operation bet- 
ween the public and Government servants. 

The Services”, he declared, “must be kept 
contented if there is not to be a breakdown 
of the machinery of government”, and he 
added that it would be unfair to interfere 
with the conditions of service under which 
Government servants had joined. 

THE FEDERAL FUTURE 

Modifications “Within 
The Framework” 

One of the greatest achievements of 
Great Britain in India has been the gift of 


unity to her peoples. In spite of the 
immense differences of race and religion, of 
language and culture, her people arc stirred 
today as never before by a consciousness 
of nationhood, and our task is to prepare 
in the constitutional sphere a dwelling 
place for this new consciousness. We have, 
that is to say, to bring beneath the dome 
of a single political edifice the new demo- 
cracies of British India and the ancient 
autocracies of the Indian States. 

There are, I know, criticisms of the 
federal provisions of the Act on the part 
both of the Princes and of those who speak 
for British India. Yet I should hope that 
room may be found within the framework 
of the Act to accommodate the reasonable 
requirements of both Provinces and States. 

I can understand, for example, the views 
of those who will represent the Provinces 
in the Federation as a result of election 
that some element of popular choice as dis- 
tinct from pure nomination should enter 
into the selection of those who represent 
the Princes. Well, that is for the Princes 
themselves to decide. 

There is nothing in the Act to 
prevent it; nor will the Paramount 
Power be found standing in the 
way of any Prince who seeks to 
temper the rigid autocracy of by- 
gone days with a more liberal 
system, as, indeed, some at least 
of the Princes are tending more 
and more to do today. 

But here let me put in a word of caution. 
The fact that the Viceroy is shortly com- 
ing home on leave has given rise to specu- 
lation. I have seen it suggested that he is 
coming home to discuss with His Majesty’s 
Government changes in the Federal struc- 
ture embodied in the Act and I should fear 
that silence on my part in face of such sug- 
gestions might be assumed to indicate my 
concurrence with them. 

Let me say at once then that so far as I 
am aware there is no foundation for any 
such suggestion. The Federal provisions of 
the Act were the outcome of prolonged and 
exhaustive examination and discussion over 
a term of years and in my view there is 
not the least likelihood of His Majesty’s 
Government or of Parliament being willing 
to consider, before even the Federation has 
come into operation, any alteration in its 
structure. 

Both the Viceroy and I are ready at all 
times to listen to comments on the Federal 
provisions of the Act, whether by the 
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Princes or by those who speak for British 
India. 

But within the framework prescribed by 
Parliament there is, in my view, ample 
scope for providing the peoples of India 
with a degree of political cohesion which 
they have never before possessed in all the 


A. I. R. 

agelong epochs of their history. Let it not? 
be said of India when this generation stands 
at the bar of history that they discarded 
lightly an occasion which it if be not now 
grasped may never recur. 
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A rejoinder to Pandit Gajadhar Prasad Bhargava’s article on “Judicial 
recognition of mortgages of occupancy tenancies and other non-transferable. 

holdings in U. P.” published in A. I. R. 1937 Journal 123 


by Bhawani Prasad b.a., (hons.) m.a., ll.b., Vakil, Allahabad. 


Sections 23 1 and 34, 2 Agra Tenancy 
Act 3 of 1926 and their corresponding sec- 
tions in the repealed Tenancy Act 2 of 1901 
and S, 6 (f) 3 , T, P. Act so unequivocally 
prohibit the transfers of occupancy tenan- 
cies that it is a shock to see an article with 


the heading “Judicial recognition of mort- 
gages of occupancy and other non- transfer- 
able holdings in U. P.,” 4 because neither 
there has ever been nor can there ever bo 
any judicial pronouncement in contraven- 
tion of and in utter disregard of the clear 
and unambiguous provisions of the statutes* 


Act 3 of 1926 Act 2 of 1901 (Repealed.) 


1. S. 23. (1) The interest of an ex-proprietary 
tenant, of an occupancy tenant, of a non-occu- 
pancy tenant and of a statutory tenant to the 
extent provided by S. 20 is heritable but is not 
transferable either in execution of a decree of a 
Civil or Revenue Court or otherwise except in 
accordance with the provisions of this Act. 

(2) Nothing in the foregoing provisions of tills 
section shall render it illegal for a tenant — 

(a) to transfer to Government his interest in 
any land which is required for publio purpose; 

(b) to release or transfer his interest in favour 
of a co-tenant; Provided that no person shall bo 
deemed to bo co-tenant notwithstanding that 
he may have shared in the cultivation of the 
holding unless he was a co-tenant from the com- 
mencement of the tenancy or has become such 
by succession or has been specially recognized as 
suoh in writing by the landholder; 

. (c) to sublet his holding as hereinafter pro- 
vided. 

2. S. 34. (1) Every transfer other than a sub- 
lease made by a tenant in contravention of tho 
provisions of this Act and every sub-lease made 
by a tenant in contravention of the provisions of 
8. 27 shall he void. 

(2) Every sub-lease made by a tenant in con- 

travention of tho provisions of this Act shall bo 

voidable at the option of the landholder. 


S. 20. (1) The interest of a permanent tenure holder 
or a fixed rate tenant is a heritable and transferable 
interest. 

(2) The interest of an exproprietary tenant, an 
occupanoy tenant, or a non-occupancy tenant other 
than a thekadar is subject to the provisions of this 
Act heritable but is not trayisferable in execution of 
a decree of a Civil or Revenue Court or otherwise 
than by voluntary transfer between persons in favour 
of whom as co-sharers rights originally arose or who- 
became by succession co- sharers therein. 

(3) The interest of a thekadar is subjeot to tho 
terms of his lease heritable but not transferable. 

S. 21. Whore the interest of a tenant is not 
transferable, he shall not he competent to transfer 
his holding or any portion thereof otherwise than 
by sub- lease as hereinafter provided. 


S. 31. (1) Every sub-lease or other transfer and 
every agreement to sublet or otherwise transfer made 
by a tenant in contravention of the provisions of this 
Act sha'l he voidable as hereinafter provided. 

(2) Whon a tenant has made any such sub-lease or 
other transfer the landholder may suo for the oanoel- 
lation of tho samo, or for tho ejectment of tho tenant 
and sub- lessee or other transferee or for both. 

(3) \\ here a tenant has made any suoh agreement 
to sublet or otherwise transfer, tho landholder may 
sue for tho cancellation of the samo. 

(4) In every such suit tho sub- lessee or other trans- 
feree or tho person entering into the agreement for 

tho sub-leaso or other trausfer shall be made a party 
1 to the suit. _ 


8. S. 
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Section 23 (l)° of the new and S. 20 (2) G 
of the repealed Agra Tenancy Act very 
clearly lay down that the interest of an 
occupancy tenant is not transferable 
i. e., it can neither be transferred volun- 
tarily by means of a sale, mortgage or gift 
nor can it be sold in execution of decrees 
of the Civil or Revenue Courts. The only 
two instances in which it can be transfer- 
red subject to the conditions enumerated in 
the provisions to S. 23 (l) of the Act, are 
firstly, in favour of the Government for 
public purposes and secondly in favour of 
the co-tenant. It having thus forbidden 
the transfers of occupancy tenancies, fur- 
ther states the effect of their illegal trans- 
fers in S. 34 7 and the way in which such 
infringements of the statute can be punished 
under it in S. 82 (l). 8 According to the 
former section transfers in contravention 
of the Act are void and unenforceable in 
any Court of law. While according to 
S. 82 (l) parties to such unauthorized 
transfers are liable to be ejected on the 
suit of the landlord. 

Here we may now consider the effect 
of S. 6 (i)° also of the Transfer of Property 
Act on mortgages of occupancy tenancies. 
It enunciates the well-established principle 
of law that all property is transferable 10 
but makes an exception in their cases. 
Accordingly transfers inter vivos of occu- 
pancy tenancies, that is their sale, mort- 
gage, gift and exchange are void under this 
Act also. 

5. See foot-note 1. 

6. »» »i 1. 

7. M »» 2. 

8. S. 82(1) If a tenant (a) transfers his holding or 
any portion thereof contrary to sub-s. (3), S 34 or (b) 
makes a sub-lease of his holding or of any portion 
thereof which is voidable under sub-s. (2) of S. 34, 
both he and any person who may have obtained 
possession of the whole or any portion of the 
holding in pursuance of any such attempted 
illegal transfer or under any such voidable sub- 
lease, shall be liable to ejectment at the suit of 
the landholder. 

Section 57 (d), Agra Tenancy Act 2 of 1901 : 

A tenant not being a permanent tenure-holder 
shall be liable to ejectment from his holding on 
any one or more of the following grounds : 

.(d) on the ground that he has sub-let or 

otherwise^ transferred the whole or any portion of 
that holding in contravention of the provisions of 
this Act. 

9. See foot-note 3. 

10. In re Parry & Daggs, (1885) 31 Ch D 130 (134). 

Venkataramanna v. Brammanna, (1869) 4 Mad 
HCE 345. 

Lai Baijnath v. Chandrapal, (1924) HAIR 
All 795=83 I C 204=47 All 65. 

Kartar Singh v. Bishambhar Sahai, (1929) 16 
A I R All 578=116 I C 869=1929A L J 1151. 


A study of the case law on the subject 
shows that the so-called mortgages (because 
they are not mortgages in the strict sense 
of the term) of occupancy tenancies can be 
divided into two classes (l) where the 
mortgagor actually delivers possession of 
the holding to the mortgagee and (2) 
where the mortgagor usufructuarily mort- 
gages his occupancy tenancies and purports 
to deliver the possession to the mortgagee 
but fails to do so. 

In the first class of cases, so long as the 
mortgagee’s possession is undisturbed his 
interests are secure, though he as an 
usufructuary mortgagee apart from the fact 
that he holds an illegal mortgage can neither 
sue for the mortgage money nor for foreclo- 
sure. 11 But the difficulty arises when he is 
dispossessed of the holding by the mortgagor 
or by some one claiming through him or by 
the landholder himself under S. 82 (l), 1 * 
Agra Tenancy Act or when the holding 
itself is destroyed. It is in these circum- 
stances that the question is frequently 
raised whether the mortgagee of such an 
illegal mortgage can sue the mortgagor 
under S. 68, 13 T. P. Act, for the mortgage 


11. Ohowdhri Umrao Singh v. Collector of Mura- 

dabad, (1659), S. D. A. R. 131 (133, 135). 

Dutti v. Bahadur, (1875) 7 NWP1ICR65. 

Jhabhu Ram v. Girdhari Singh, (18S4) 6 All 
298 = (1884) AWN 97. 

Luchmeshar Singh v. Dukh Mochan Jhan, 
(1897) 24 Cal 677. 

Chafchu v. Kunjan, (1889) 12 Mad 109 

12. Supra 8. 

13. S. 68. (1). The mortgagee has a right to sue for 

the mortgage money in the following cases 
and no others ; namely : 

(a) Where the mortgagor binds himself to repay 
the same. 

(b) Where, by any cause other than the wrong- 
ful act or default of the mortgagor or mortgagee, 
the mortgaged property is wholly or partially 
destroyed or the security is rendered insufficient 
within the meaning of S. 66, and the mortgagee 
has given the mortgagor a reasonable opportunity 
of providing further security enough to render 
the whole security sufficient and the mortgagor 
has failed to do so. 

(c) Where the mortgagee is deprived of the whole 
or part of his security by or in consequence of the 
wrongful act or default of the mortgagor. 

(d) Where the mortgagee being entitled to pos- 
session of the mortgaged property, the mortgagor 
fails to deliver the same to him or to secure the 
possession thereof to him without disturbance by 
the mortgagor or any person claiming under a 
title superior to that of the mortgagor. 

Provided that in the case referred to in Cl. (a) a 
transferee from the mortgagor or from his legal 
representative shall not be liable to be sued for the 
mortgage money. 



90 Journal Mortgage of Occupancy Tenancies etc. in U. P. A. I. R, 


money or in the alternative for the pos- 
session of the holding. 1 ' 1 

The answer, being very simple, is in the 
negative. 10 Firstly, as tenants have no 
proprietary and transferable rights in ten- 
ancy lands, the provisions of the Transfer 
of Property Act relating to mortgages of 
immovable properties are quite inapplic- 
able to them. Secondly, as the whole trans- 
action being forbidden by the law is illegal, 
therefore the parties can in no way enforce 
the illegal mortgage deed 10 and the mort- 
gagee cannot even enforce the personal 
covenant in it. 17 

Similarly in the second class of cases too 
the mortgagee as such for the above-men- 
tioned reasons has no remedy against the 
mortgagor. He can neither sue him for pos. 
session 1 * of the holding nor for the mortgage 
money. 19 However, according to the recent 
view of the Allahabad High Court in A I R 
1935 All 25 6 20 though we do not agree 
with it in either class of cases, the only 
relief which the mortgagee is entitled to 
against the mortgagor or his representa- 
tives is to the return of any money which 
he has been able to prove that he has 
advanced, under those void bonds”, — a 
relief which has been considered to be in 
conformity with the principle laid down 
in S. 65, Contract Act. 21 


Even in spite of such clear provisions of 
the statutes recognized by overwhelming 
judicial authority, the author of the paper 
sug£ es ts that since the above decision 
mortgages of occupancy tenancies have 
been “judicially recognized” as valid. We 
are afraid, that by so doing he does not 
realize the untenable position which the 


14. Dipanrai v. Rim Khelawan, (1910) 32 All 

383 (386)=5 I 0 557=7 A L J 330. 

15. Har Pd. Towari v. Shoo Govind, (1922) 9 

AIR All 134=07 I 0 793=44 All 486. 
Kanhai v. Tilak (1912) 10 I 0 42. 

16. Har Pd. Towari v. Shoo Gobind, (1922) 9 

AIR All 134=67 I G 793=44 All 486 (488). 
Sheo Narain v. Raj Kumar Rai,(1929) 116 I 0 
17 • 


17. Har Pd. Towari v. 8heo Gobind, (1922) 9 

A I R All 134=67 I 0 793=44 All 486 (488). 
Usman Khan v. Sitara Khan, (1935) 22 A I R 

All 256(257)=157 I 0 1096=1935 ALJ 839. 

18. Supra 14. 

19. „ 14. 


20. Usman Khan v. Sitara Khan, (1935) 22 A I 

AH 256=157 I C 1096=1935 ALJ 339. 

21. W hen an agreement is discovered to bo voi 

or when a contract becomes void, any porsc 
who has received any advantage under sue 
agreement or contract is bouud to rostore 
or to make compensation for it, to the perse 
from whom he roceived it. 


acceptance of his view will create, because 
the moment we assume that their mort- 
gages have been “judicially recognized” the 
conclusion that mortgagors and mortgagees 
of such illegal mortgages have all the 
rights and are subject to all the liabilities 
relating to mortgages of immovable pro- 
perties such as redemption, foreclosure, 
marshalling and subrogation etc., is irresis- 
tible. But, obviously, this is not possible 
because tenants have no proprietary and 
transferable rights in occupancy holdings 
and the provisions of the Transfer of Pro- 
perty Act are wholly inapplicable to such 
illegal mortgages. 

Section 58 of the T. P. Act deBnes “a 
mortgage” as 

the transfer of an interest in specific immovable 
property for the purpose of securing the payment 
of money advanced, or to be advanced by way of 
loan, an existing or future debt or the performance 
of an engagement which may give rise to a pecu- 
niary liability. 


According to the section in every mort. 
gage of immovable property there must, 
among other elements also be “the transfer 
of an interest” in the property mortgaged 
which is one of the most essential factors 
of a mortgage and no transaction is, in fact, 
a mortgage without it. Now in the case 
of occupancy tenancies, tenants have no 
other right in them except to occupy and 
use them subject to the provisions of the 
Agra Tenancy Act on payment of an annual 
rent. This does not amount to an interest 
in the property within the meaning of the 
above section and as such occupancy rights 
in the holdings are neither transferable 
under the Agra Tenancy Act 2ia nor assign- 
able under the Transfer of Property Aot as 
and therefore no mortgage can possibly be 
created on them. Accordingly any transac- 
tion in violation of the express and manda- 
tory provisions of the statutes is not only 
illegal and unauthorized but also unenforce- 
able in any Court of law. 23 


Having thus stated the law on the 
subject under discussion, we may now enter 
into the details of the author’s article. Tho 
heading of the paper seems to suggest that 

21a. Supra 1. 

22. Supra 2. 

23. Usman Khan v. Sitara Khan, (1935) 22 A I R 

All 256 (257)=157 I 0 1096=1935 A L J8S9. 
Dipanrai v. Ram Khelawan, (1910) 32 All 333 
(386)=5 I C 657=7 ALJ 380. % ' 

Har Prasad Towari v. Shoo Govind, (1922) 9 
AIR All 134=67 I 0 793=44 All 486 (488) 
=20 ALJ 818. 

Kanhai v. Tilak, (1912) 16 I 0 42. 

Sheo Narain v. Raj Kumar, (1929) 116 I 0 17. 
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all forms of mortgages mentioned in S. 58, 
T. P. Act can be created on occupancy 
tenancies but a careful study of the section 
will soon show that howsoever illegal their 
mortgages may be, they are, if at all possi- 
ble, only as usufructuary mortgages 24 and 
it is this variety which we invariably come 
across where the Agra Tenancy Act is 
applicable. 

The author seems to derive his inspira- 
tion for the article from the recent decision 
in A I R 1935 All 256. 25 He considers it 
an authority for the fact that mortgages of 
occupancy tenancies have, as a result of 
the said decision, been recognized as valid 
in spite of their being declared void under 
S. 34, Agra Tenancy Act 20 and being for- 
bidden by S. 6 (i) 27 of the Transfer of 
Property Act but it is clear from the 
following lines of his Lordship Bennet J.’s 
judgment in the very case that he has 
been misunderstood by the writer of the 
article: 

Following the principle laid down in A I R 1922 
All 13128 an d H6 I C 1729 I hold that the deeds 
cannot be enforced in any manner even as simple 
money bonds and therefore the plaintiff cannot sue 
for the promises of payment of principal and inter- 
est in the bond, nor can plaintiff rely on the 
covenant in the bonds that if possession is not 
given then the plaintiff should receive back the 
money received. 

Thus, according to the very decision on 
which he bases his whole conclusion it is 
clear that the mortgage deed being in 
violation of the Agra Tenancy Act is 
void and no part of it can in any way be 
enforced in any Court of law. 30 The words 
. deeds cannot be enforced in any manner” 
in the judgment are wide enough to vitiate 
the enforcement of any of the stipulations 
of such illegal mortgage deeds so far as 


24. It will be better to call them anomalous 

mortgages instead of usufructuary mortgages 
because, ouriously enough all the cases 
brought to the Court’s notice contain a 
personal covenant for the payment of the 
mortgage money in case the mortgagee is dis- 
possessed of the holding. 

25. (1935) 22 A I R All 256=157 I C 1096=1935 

A L J 339. 

26. 8upra 2. 

27. Supra 3. 

28. Supra 15. 

29. Sheo Narain v. Rajkumar Rai, (1929) 116 I C 

17. 

30. Makund Lai v. Mt. Sunita, (1931) 18 A I R 

All 461=132 I C 422. 

Kanhai v. Tilak, (1912) 16 I C 42. 

Dipanrai v. Ram Khelawan, (1910) 32 All 383 
(386)=5 I C 557=7 A L J 330. 


the parties and their representatives are 
concerned. The mortgagee can neither sue 
for possession 31 of the holding mortgaged 
(if he has not been put in possession by 
the mortgagor) nor can he sue for posses- 
sion if he is forcibly dispossessed 32 by the 
mortgagor and lastly nor even can he 
be permitted to enforce the personal 
covenant. It is surprising how the author 
has arrived at this conclusion on the autho- 
rity in AIR 1935 All 256. 20 It only lays 
down that according to S. 65, Contract 
Act, 34 the mortgagee of an illegal occupancy 
mortgage is entitled to the return of any 
money which he has been able to prove 
that he has advanced under those void 
bonds. It should be noted that on the 
authority of Usman Khan v. Sitara 
Klvan 20 he can get back only the principal 
and no interest on it for the simple reason 
that if it is also allowed it will amount to 
the enforcing of the personal covenant 
in the mortgage deed and thus granting 
a relief which is against the law. 

The decision in A I R 1935 All 256 20 
is open to three objections. Firstly, S. 65, 
Contract Act is not applicable to it because 
the section contemplates the existence of 
an agreement or a contract and it has no 
application to a case in which there never 
was and never could have been any con- 
tract . 3o Now in the above case according 
to the well-established fiction of law, igno- 
rantia facti excusat; ignorantia juris 
non excusat , the mortgagor and the mort- 
gagee are presumed to know that transfers 
of occupancy holdings are prohibited by 
the Agra Tenancy and the Transfer of 
Property Acts and therefore no contract or 
agreement is possible between them of 
which the object is to create an illegal 
mortgage of occupancy tenancies and thus 
defeat the provisions of two statutes. Thus, 
when parties can never enter into such a 
contract or agreement no question of the 
application of Sec. 65 arises at all. The 
following lines from the unreported judg- 

31. Balgobind Bhagafc v. Nagina Missir, (1913) 35 

All 405=19 I C 745. 

Har Pd. Tewari v. Sheo Govind, (1922) 9 A I R 
All 134=67 I O 793 = 44 All 486 (488) =20 
A L J 318. 

Kanhai v. Tilak. (1912) 16 I C 42. 

32. Ram Sarup v. Ram Dular, (1925) 12 A I R All 

736=87 I C 439. 

33. Supra 28 to 31. 

34. Supra 21. 

35. Mohiri Bibee v. Dharamodas Ghose, (1903) 

30 Cal 539=30 I A 114=7 C W N 441=8 Sar 
374 (P C). 
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meat 36 of Straight J. will further elucidate 
the poiDt : 

In my opinion that section (i. e. S. 65) has no 
application to a case in which two parties with 
full knowledge of all the facts and the law pre- 
suming that they are well acquainted with the 
statutory prohibition against what they are doing, 
enter into a contract which is prohibited by law 
and the contract is executed to the full extent that 
it could be executed. 

It was followed in the Division Bench 
case in 19 All 35,'*' which related to the 
sale of an ex. proprietary tenancy. The 
latter was in its turn followed by a Full 
Bench of our High Court in a similar case 
in 22 All 205** and thus the question of 
the application of S. 65 to such illegal 
transfers of ex- proprietary tenancies has, it 
appears, been concluded. As in these cases 
it has been consistently held by our High 
Court that the transferee is not entitled to 
any relief under S. 65, Contract Act, there 
seems to be no reason why the same view 
should not be adopted in cases of mort- 
gages of occupancy tenancies which are 
exactly on the same footing with ex-pro- 
prietary tenancies and in fact governed by 
the same section of the Agra Tenancy Act 
so far as their transfers are concerned. The 
decreeing of such a plaintiff-mortgagee’s 
claim who is a party to an illegal mortgage 
on the basis of Section 65 of the Contract 
Act, as has been done in A I R 1935 
All 256 20 is jn the words of Banerji and 
Aikman JJ. to countenance an intentional 
violation of the law” 30 which is against 
public policy. Secondly, the maxim in pari 
delicto melior est conditio possidentis is 
also applicable to the above case and 
because the parties knowing the law as 
they are presumed to enter into a contract 
of mortgage of occupancy holdings which 
is prohibited by two statutes it is void 
under S. 23, Contract Act, and the parties 
being in pari delicto , the plaintiff mort- 
gagee is not entitled to any relief as has 
been held by Straight J. in the unreported 
case 40 just referred to, relating to the 
transfer of ex-proprietary tenancies : 

I am of opinion that the plaintiffs are not enti- 
tled to come in and seek the assistance of a Court 
of Justice to obtain money which as their sharo of 
the illegal contract was paid by them to dcfon- 

36. Second Appeal No. 300 of 1889 in the High 

Court of Judicature, Allahabad. 

37. Bhikam Singh v. Har Prasad, (1896) 19 All 35 

=1896 AWN 167. 

38. Murli Dhar v. Pern Raj (1900) 22 All 205= 

1900 A W N 10 (F B). 

39. Dipanrai v. Ram Kholawan, (1910) 82 All 383 

(386)= 5 I 0 557=7 A L J 830. 

40. Supra 36. 


dacts. It cannot be denied that both the plaintiffs 
and the defendants are in pari delicto in the 
matter of the contract and all that was done under 
it, it is equally clear that the defendants are 
persons who are in possession of the money paid to 
them by the plaintiff and being in position of 
defendants have the stronger position. 

Thirdly, if it is suggested though there 
is no indication in the judgment in A I R 
1935 All 256, 20 that the mortgagee should, 
on equitable grounds get back the money 
which he has advanced to the mortgagor, 
but as the plaintiff mortgagee of such an 
illegal mortgage with his eyes open enters 
into a contract the object of which is to 
defeat the provisions of the statutes ho 
cannot therefore even get back the money 
which he has parted with. And this is, 
obviously so, because he has no equity in 
his favour to help him. It is astonishing 
that not one of the several cases cited above* 
were brought to the Court’s notice in A I R 
1935 All 256. 20 

Next we come to sub. mortgages of occu- 
pancy tenancies. The author relies on 35 All 
405 41 and A I R 1925 All 736 43 in support 
of the fact that though mortgages of occu- 
pancy tenancies have been held invalid*, 
yet their sub-mortgages are valid. But the 
arguments advanced against their mort- 
gages hold good in cases of their sub-mort- 
gages too because it can never be conceded 
for a moment that the sub-mortgagee steps 
into the shoes of the original mortgagee and 
has all the rights and is subjeot to all the 
liabilities relating to mortgages of immov- 
able properties under the Transfer of 
Property Act. The reasons are apparent. 
Firstly, the mortgagee cannot transfer any 
right to the sub-mortgagee which he him- 
self does not possess and secondly as the 
mortgage itself is invalid, how can a valid 
sub-mortgage be created on its basis. Suoh 
a sub-mortgage will be an instance of a 
sub-mortgagee giving in security a plot of 
land to which he has no title under the 
law. We now discuss the cases indivi- 
dually. In the former case the plaintiff 
i. e. the sub-mortgagee did not get posses- 
sion over the occupancy tenanoy from its 
original mortgagee because he in his turn 
had not got possession over them. There- 
fore the sub. mortgagee sued the original 
mortgagee for a simple money decree and 
in the alternative for possession of the 

41. Balgovind Bhagat v. Nagiua Misslr, (1913) 35 

All 405=19 I 0 745. 

42. Ram Sarup v. Ram Dular, (1925) 12 A I R AH 

736=87 I 0 489. 
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holdings. Their Lordships expressed their 
opinion about the sub-mortgage as follows: 

He (sub-mortgagee) did nothing worse than if 
he had purported to make a mortgage of property 
which did not belong to him. In the absence of 
fraud there would be no illegality in this. 

Hence, they granted the plaintiff a 
simple money decree for the principal and 
the interest claimed. But, it is submitted, 
that though the decision does not contra- 
vene any of the provisions of the Agra 
Tenancy or the Transfer of Property Acts, 
yet it militates against its spirit because 
when mortgages of occupancy tenancies 
are illegal and void 43 according to those 
Acts how can their sub-mortgages be consi- 
dered valid? 

The original mortgagee of occupancy 
tenancies derives whatever title he may 
be supposed to have from the void and 
illegal mortgage deed and when he in his 
turn purports to create a usufructuary 
mortgage on them on its strength because 
otherwise he can claim no right or title in 
them, he does nothing else except giving as 
security a property to which he lays his 
claim by virtue of a deed which is not 
only void ab initio, illegal and unenforce- 
able in any way but can possibly convey 
no right or title to him in respect of those 
occupancy tenancies. Obviously such a 
sub-mortgage even if made bona fide is as 
illegal and void as the mortgage itself. 
Besides, if sub. mortgages of occupancy 
tenancies are held valid, it will amount to 
saying that parties to such transactions 
have all the rights (e. g. redemption, fore- 
closure, subrogation, marshalling, contribu- 
tion, etc.) and are subject to all the liabili- 
ties arising out of mortgages of immovable 
properties. But as the ownership of the 
land rests with the landlord the provisions 
of the Transfer of Property Act relating to 
redemption, etc. just referred to are abso- 
lutely inapplicable either to mortgages 
or sub-mortgages of occupancy holdings. 
Hence in this case too, it is submitted that 
a money decree for the principal and the 
interest should not have been granted but 
the plaintiff mortgagee’s suit ought on the 
principle of ignorantia juris non excusat 
have been dismissed in toto. 

Ihe second case cited by the author 
supporting the sub. mortgage of occupancy 
tenancies is that in A I R 1925 A ll 736. 44 

43. Supra 1 and 2. 

Har Nandan Rai v. Nakchhedi Rai, (1906) 3 

A L J 691=1906 AWN 302. 

44. Ram Sarup v. Ram Dular, (1925) 12 A I R All 

736=87 I C 439. 


As it follows the decision in 35 All 405, il the 
arguments advanced against the latter are 
applicable to it also. 

In the latter part of his paper the author 
has tried to dispose of three other points 
connected with the subject summarily. We 
propose to discuss each of them. 

I. On the authority in A I R 1929 All 
223 45 he suggests that such illegal mort- 
gages have been held valid as between the 
mortgagor and the mortgagee. But the 
case, it might be mentioned, has nothing to 
do with mortgages of occupancy tenancies 
prohibited by the Agra Tenancy and the 
Transfer of Property Acts. It relates to 
khaekar tenure 

II. He suggests that as usufructuary 
mortgagees of occupancy tenancies who 
have been ousted from possession of the 
holdings by the mortgagors can, if they 
sue within six months, get back their 
possession over the holdings under S. 9, 
Specific Relief Act, hence their mortgages 
are valid. There is no doubt about their 
recovering the possession but this doe 3 not 
mean that mortgages of occupancy tenan- 
cies are therefore valid. The said section pro- 
vides for a summary proceeding and affords 
relief against the disturbance of possession 
alone. ^ It leaves the question of title un- 
investigated for a separate suit. The dis- 
possessed mortgagees of such holdings do 
not get back possession under the section 
because they have a better title against the 
mortgagor but for the simple reason that 
their possession has been disturbed. They 
cannot get it back from the mortgagor on 
the basis of title simply, because they have 
none. 40 

III. Relying on A I R 1927 All 669 47 
and AIR 1927 All 311, 4S he thinks that if 
such mortgagees sue the mortgagor or his 
representatives for possession even after 
six months they will get it back on the 
basis of the principle that possessory title 
is good against everybody except the true 
owner. But neither of the two cases just 
cited supports his contention. In the former 
case the mortgagee did not sue the mort- 
gagor for possession but the suit was against 
two strangers whose possession was noth- 
ing better than those of trespassers and 

45. Gaje Singh v. Mt. Uchhaba, (1929) 16 A I R 

All 223=119 I C 514 = 1929 A L J 309. 

46. Sheo Zoor Koeri v. Mt. Kausilla, (1923) 10 

A I R All 81=20 ALJ 972. 

47. Ganesh v. Dasso, (1927) 14 AIR All 669=103 

I C 428=25 ALJ 857. 

48. Maha Mangal Rai v. Kishun Kandu, (1927) 14 

A I R All 311=100 I C 346. 
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besides it was brought within a month 
from the dispossession. On the other hand, 
the second case was a suit for redemption 
of an occupancy holding, hence it has noth, 
ing to do with a mortgagee’s suit for posses- 
sion. We doubt if any case can be referred 
to where the mortgagee of occupancy ten- 
ancies has beeD, after six months from his 
dispossession, allowed to recover possession 
from the mortgagor on the basis of his 
possessory title. 

IV. The author’s other contention that 
suits for the redemption of occupancy ten- 
ancies have been held valid is also without 
any authority, bio relies on the cases in 35 
All 405' 49 and 32 All 628. 60 The first one 
has already been discussed and it might be 
added that it was not a suit for redemption 
of the illegal mortgage but the sub- mort- 
gagee of occupancy tenancies sued the 
original mortgagee of such tenancies for the 
mortgage money and in the alternative for 
possession of the holdings. Regarding the 
second one it is sufficient to mention that it 
was a case governed by the N. W. P. Rent 
Act of 1881 according to which mort- 
gages of occupancy holdings were perfectly 
valid. 61 

In this connexion the decisions in AIR 

1927 All 311 52 and A I R 1934 All 656 63 
deserve some attention. 

In A I R 1927 All 3 11, 52 the mortgagor 
of occupancy tenancies sued the mortgagee 
for the redemption of the mortgage. Iqbal 
Ahmad J., following the case in 47 Mad 
203, 54 held : 

A mortgage of an occupancy holding is no doubt 
not permitted by law but by entering into posses- 
sion as mortgagees of tho holding in disputo and 
by continuing in such possession for more than 
12 years, tho defendants could only' prescribe a 
title for tho limited interest of a usufructuary 
mortgagee and .... (2) In my judgment, Ait. 142, 
Lim. Act has no application to tho present caso. 
A suit for redemption of a usufructuary mortgago 
is no doubt in substance a suit for possession of 
immovable property but the period of limitation 
for such a suit is that provided by Art. 148, Lim. 
Act and it is that Article which governs tho pre- 
sent case. 

But it is submitted that the decision 
is bad in law on tho following grounds: 

49. Supra 41. 

50. Ram Pargas Upadhya v. SubaUpadhya, (1910) 

82 All 628=6 I C 837=7 A L J 755. 

51. Supra 50. 

52. Maha Mangal Rai v. Kishun Kandu, (1927) 14 

A I R All 811—100 I C 346. 

53. Mt. Dukhi v. Indorman Ahir, (1934) 21 A I R 

All 656=163 1 C 903. 

54. Appanna v. Venkatasami, (1924) 11 AIR 

Mad 292=79 I C 610=47 Mad 203=45 M L J 

667. 


Firstly, there is not the remotest ana- 
logy between the Madras case 54 and that 

in A I R 1927 All 311 52 . In the former 

case transferable property was usufruc- 
tuarily mortgaged for Rupees 200 by an 
unregistered mortgage deed which was in- 
admissible in evidence because of S. 49 
of the Registration Act, and it was under 
these circumstances that it was held that 
the defendants in the case by remaining in 
possession for 15 years prescribed for and 
acquired the interest of a mortgagee by 
adverse possession and hence it gave rise to 
the relationship of the mortgagor and the 
mortgagee between the parties and the 
mortgagee could not be permitted to assert 
absolute title in the property. AIR 1927 
All 311 52 stands on a different footing 
altogether. In this case the plaintiff usu- 
fructuarily mortgaged occupancy holdings 
whose transfers are prohibited by two 
enactments and then sought to redeem them. 
The principle laid down in the Madras 
case 64 is wholly inapplicable to the present 
one. Secondly, sheer lapse of time cannot 
give legality to a contract of mortgage of 
occupancy holdings prohibited by the Agra 
Tenancy and the Transfer of Property Acts 
and which, the parties knowing the law, os 
they are presumed to, cannot enter into. 
When there can be no such contract or 
agreement of sale, mortgage, gift or ex- 
change of occupancy tenancies, much less 
can the mortgagee of such an illegal mort- 
gage as in the above case "prescribe a title 
for the limited interest of a usufruotuary 
mortgagee.” 

There is no authority either in the Eng- 
lish or in the Indian law for the above 
view. Neither is it in consonance with the 
principles of justice and equity. Thirdly, as 
the parties to the mortgage of ocoupanoy 
holdings knowingly enter into the contraot 
the object of which is to defeat the provi- 
sions of two statutes, they are in pari delicto 
and there is no equitable ground still less 
any provision either in the Agra Tenancy 
or the Transfer of Property Act or even a 
judicial pronouncement favouring the view 
that the mortgagor s pure and simple suit 
for redemption of such an illegal mortgage 
should be treated as a suit for possession. 
Fourthly, parties to the illegal mortgage 
are, as already remarked in pari delicto 
and hence the mortgagee being in posses- 
sion is, according to the maxim ex pari 
delicto melt or est conditio possidentis in a 
better position and cannot be deprived of 
his possession of the ocoupanoy holdings 
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on the suit of the mortgagor, Fifthly, as 
no suit like that in A I II 1927 All 311 52 
is for the above-mentioned reasons main- 
tainable, no question of the application of 
any Article of the Limitation Act arises. 
However it might be added that Article 
148 of the said Act contemplates the 
existence of a mortgage and it i9 obviously 
not applicable to cases like those of occu- 
pancy holdings where there should, possibly 
be no mortgage at all. Sixthly, if the mort- 
gagee of occupancy tenancies is allowed a 
money decree for the amount which he 
advanced to the mortgagor under S. 65, 
Contract Act, as held in A I R 1935 All 
25 6 55 and the mortgagor’s suit for redemp- 
tion of such an illegal mortgage is decreed 
as being con sidered a suit for possession, 

55. Supra 20. 


the purpose of S. 23, 56 Agra Tenancy Act, 
and S. 6 (i), 0 ' T. P. Act, will thus, be very 
easily defeated. 

The objections against the decision in 
AIR 1927 All 311°' a are mutatis mutandis 
applicable to A I R 1934 All 656. 58 

In the light of the brief exposition of 
the law above relating to transfers of 
occupancy tenancies we fail to find any 
justification for the author’s concluding 
lines. 

The result therefore is that though a mortgage 
of non-transferable teuure is not valid it is not 
prohibited or forbidden and the Courts do not 
penalize the mortgagees beyond refusing to grant 
them a decree for foreclosure or sale. 


56. Supra 1. 

57. Supra 3. 
57a. Supra 52. 

58. Supra 53. 


THE POSITION OF A NOMINEE UNDER S. 39 OF THE NEW INSURANCE ACT 


by Bishan Nath, Advocate, High Court, Lahore. 


Before the present Act was passed, the 
position of the nominee appointed in a life 
policy was very uncertain. In the present 
Act an attempt has been made to define his 
position, but by the addition of the last 
clause his position in cases where the 
nominee is wife and children or any of 
them is still uncertain. A man who pays 
the premium is entitled to receive the bene- 
fit when the policy matures. In case he 
names a person in the policy for receiving 
the money, the presumption is that such a 
person is only an agent appointed by the 
policy-holder to receive money on his be- 
half for payment to the person or persons 
"who are really entitled to its benefits. The 
appointment of such a person should be 
considered to be under the control of the 
policy-holder. Such an agent can be changed 
at any time. This principle was followed in 
^ 1928 Cal 518 1 where it was held 

at a mere nominee in a policy cannot 
enforce claim against the company, he 
eit] g not a party to the contract. By the 
appointment of a nominee the character of 
he policy does not change and the money 
ue on the policy remains the property of 
he policy-holder. This interpretation of 
e law is independent of S. 6, Married 
Womens Property Act. S. 6 says : 


1. Krishna Lai v. Pramila Bala Dassi, (1928) 15 
A I R Cal 618=114 I C 658 = 55 Cal 1315= 
47 C L J 587=32 OWN 684. 


A policy of insurance effected by any married 
man on his own life and expressed on the face of 
it to be for the benefit of his wifeor of his wifeand 
children or any of them shall enure and be deem- 
ed to be a trust for the benefit of his wife or of his 
wife and children, or of any of them according to the 
interest so expressed and shall not so long as any 
object of the trust remains be subject to the con- 
trol of the husband or to his creditors or form part 
of his estate. When the sum secured by the policy 
becomes pa} able, it shall, unless special trustees 
are duly appointed to receive and hold the same, 
be paid to the Official Trustee. 

It has been held in different decisions of 
the High Court of Madras that no special’ 
form is necessary to bring a policy within 
the provision of the Married Women’s Pro- 
perty Act. In case a wife is appointed a 
nominee, it is held that the policy is govern- 
ed by the Married Women’s Property Act. 
Great difficulty -was experienced by the- 
Insurance Companies at the time of settling 
the claim where the nominee was wife or 
child. The questions generally arose : 

(1) Whether the nominee can be changed 
by the policy-holder ? 

(2) To whom the payment is to be made 
when the wife or child is a nominee ? Whe- 
ther to the Official Trustee or directly to 
the nominee ? 

(3) In case of death of the nominee, whe- 
ther the money due on the policy was to 
be paid to the successors of the nominee or 
to the policy-holder or to his heirs and. 

executors ? 
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All these questions can be answered if 
the company can decide whether by the 
appointment of a nominee the policy re- 
mains under the control of the policy- 
holder. Under the state of law as it existed 
the Insurance Companies could not defi- 
nitely decide this point. On first reading of 
S. 39 of the present Act one feels that ail 
these doubts have been set at rest but in 
reality the position of the nominee in cases 
where the person nominated is the wife 
and child or any of them still remains 
doubtful. In the first six clauses it is 
expressly laid down that by the appoint- 
ment of a nominee the policy remains 
under the control of the policy-holder. Ho 
can change the nominee at any time. In 
case of the survival of the policy-holder, 
the amount belongs to him. By the transfer 
or assignment of a policy a nomination ip3o 
facto comes to an end. But when we come 
to para. 7 we find that we are where we 
were before the enactment of S. 39 of the 
present Act. 


In Clause 7 it is expressly stated : 

The provisions of this section shall not apply to 
any policy of life insurance to which S. 6, Married 
Women’s Property Act applied. 

No doubt in ordinary cases control over 
the nomination is given to the policy-holder. 
He can change the nominee at any time he 
likes. But in case the nominee is wife or 
wife and children or any of them, this 
interpretation would be incorrect. Accord- 
ing to S. 6, Married Women’s Property Act, 
if a policy is taken for the benefit of the 
wife or wife and children or any of them, 
it goes beyond the control of the policy 
holder and it is deemed that a trust is 
created for the benefit of the wife or of the 
wife and children or any of them and when 
the sum secured by the policy becomes 
payable it shall, unless special trustees are 
duly appointed to receive and hold the 
same, the sum shall be paid to the official 
trustee. 

( to be continued) 


Reviews 


The Law of Torts, by L. B. Bhopat. 

KAR, M.A., LL.B., Vice-Principal, Law 
College, Poona. Published by the author 
himself. Pages over 400. Price Rs. 4. 

In the fourth edition under review of 
this popular book, the author has revised, 
rewritten and enlarged the statement of 
law in regard to most of the topics under 
the Law of Torts. The principles of law 
have been clearly stated and classified and 
tabulated wherever possible or necessary 
in order to enable readers to save much 
time and trouble. A synopsis of the im- 
portant points discussed is given at the 
beginning of each chapter. The case law 
has been brought up to June 1938. The 
General Index, Table of Cases, Maxims, 
Leading Cases and doctrines cited in the 
book are separately given which will 
greatly facilitate reference. The questions 
and answers will be of special interest to 
students appearing for law examinations, 
xhe author has taken pains to write the 


book in such a manner that it will be useful 
not only to students but also to busy 
practitioners. The printing and get up are 
good and price is very moderate. 


The Indian Income, tax (Amendment) 
Bill, 1938 : Its scope and effeot, by 

Raghupati Ghatak, ma., m.l., Calcutta. 
Published by Amalendu Ghatak, B.So., 
P 620, Monoharpukur Road, Kalighat, 
Calcutta. Pages 124. Price Rs. 3. 

We have pleasure in acknowledging 
this book. The Government have invited 
opinions from all individuals and organisa- 
tions about the proposed Bill. The author 
has clearly explained the full implications 
of the proposed changes in the Income-tax 
Act sought to be introduced by this Bill. 
The book will be of great advantage to the 
public interested iu this branch of law in 
enabling them to place before the Govern- 
ment their opinions about the proposed 

amendments. 
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the POSITION OF A NOMINEE ONDER S. 39 OF THE NEW INSURANCE ACT 

by Bishan Nath, Advocate, High Court, Lahore. 

(Continued from p. 96.) 


Different cases have been decided in which 
it has been held that no special form is neces- 
sary to bring the policy under the Married 
Women’s Property Act. In a case reported 
lo A I R 1932 Mad 220 s in the column “To 
whom payable , the reply was The assured 
or his wife if he predeceases her” and it 
was held that the Married Women’s Pro- 
perty Act did apply and a statutory trust 
m favour of the wife has been created. In 
a case reported in A I E 1938 Sind 20, 3 
under the heading “Person or persons to 
whom the sum assured is payable”, the 
words were “Shr. Parmeshwari aged 17 
years, the wife of the life assured.” AIR 
1932 Mad 220 2 was followed and it was 
held that a trust was created in favour of 
the wife. There are certain authorities 
which have expressed different views. In 
a case reported in A I R 1934 Bom 296 4 
it appeared that the sum payable under the 
policy was payable at death or at age 55 
with profits to the assured, but in the event 
of his death before his wife, it was to go to 
the wife and failing her, to the assured, his 
executors, administrators or assigns. It was 
held that the policy was for the benefit of 
the assured himself and inasmuch as it 
would be payable to him if he would attain 
the age of 55, it forms part of his estate 
and no trust was created. It was also held 
that in order to apply S. 6, Married Women’s 
Property Act, the trust that is to be created 
must be a trust which is not conditional 
upon some event happening but which 
must come into operation just at the time 
when it is created by the policy. In a case 
reported hi AIR 1937 Mad 645, 5 under the 
heading ^ For whose benefit and to whom 
payable are the words “Assured or his 
wife if he predeceases her.” The learned 
Judge observed that during the life-time of 
the assured he was not fettered by any 
trust as a trust would only arise upon his 

2. Abhiramavali Ammal v. Official Trustee of 
Madras, (1932) 19 AIR Mad 220 = 141 I C 
680=55 Mad 171=62 ML J 111. 

’ /?^ shwari Bai v - Nihal Chand Lai Chand, 
(1938) 25 A I R Sind 20 = 173 I O 457 = 32 

SLR 138. 

4. Lin bai Hormasji v. Bamansha Jamasji, (1934) 

21 A * R Bom 296=152 I C 168=58 Bom 513 
=36 Bom L R 608. 

6. Lalithambal Ammal v. Guardian of India In- 
surance Go. Ltd., (1937) 24 A I R Mad 645= 

169 I O 481=(1937) 1 M L J 735. 
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death. But regarding the Bombay ruling 
the learned Judge remarked that the case 

y I , rre)e l va ?l t0 fche point because 
there the policy had been expressed for the 
benefit of the wife. 

. f gai f n > “ £ 1 E 1938 Mad 413, 6 it was 
staged that the amount due on the policy 
should be paid to the assured at the expiry 

P® rl ° d , of 15 years or to his wife on 
the death of the life assured if earlier. The 
learned Judge observed : 

0 Position therefore in law is that there is a 

A 1 ls , fc , ® xpressed ? n the policy in favour of the wife 
At the same time, it cannot be said that 
assured has no interest in the policy because in a 
certain event, namely after the expiry of ?6 years 

da * e ° f to,® Policy, the money thereunder 
is to be paid to him if he is then alive and it is 
on!y in fche evenfc of his death within this period 

i ( ??hfi« he r 10n S r t. C0Ul ?. b6 paid fc0 his widow « she 

n whic a h V bofch h0 th O Cy thu i cons titufces property 
in winch both the assured and his wife hava 

interest. It is not possible to say at present wW 

that interest is, because it is entirely dependent on 
the events above referred to. * on 

Before i these observations, at another 
place the learned Judge has observed • 

„L am i ° f A pm l 0n thatif the words found in the 
Pfi 1 .? 7 ! ead i° the conc l usi ° n fchafe fchQ poIi waa 

to q h fi b M Gfife - °J w e assured ’ s wife, then according 

to S. 6, Married Women’s Property Art it choii u 

deemed to be a trust. ThisToe/ not mean of 

by U vTrme a of th * S e “, titIed to oIaim anything 
hLofif t- l th above trusfc straightway. The 
benefit which accrues to her under the trust will 

thn S ?rn e f t0 ? ° ther condifcions in the policy. But 
the trust is impressed upon the policv from 

foment the policy comes into existence l i 

cannot, in my opinion, be said that the trust comes 

event e wh ch° i f ° r time onlyaft” 

event whioh is to determine the payment under 

1° other words the wife will not be 
ntitled to claim anythmg under the policy unless 
the event referred to above in the policy hannens 

Hie 6 nofi tCU?t I s u r ° Ught into existence the moment 
That P hetn 1S t . takeu 0Ut J or tbe benefit of the wife. 

tho ^ r f the 5 ase ' the trust attaches itself to 
the policy from the very moment of its birth 

Reviewing all these authorities, one is 
forced to come to the conclusion that in a 
case where the wife and children or any of 
them is a nominee, although there may not 
be any express words saying that the policy 
is for their benefit a trust is created, al. 

£ £ ? i I ,?.! 938 Mad 413 g an attempt 
IS made to hold that it is conditional trust. 

InAIR 193 7 Mad 644 7 an d AIR 1934 

* 4 t D t> tf a i V * Subbaraya Che tty, (1938) 25 

7 K.ln^ Mad 413 =< 1938 > 1MLJ Zh. 

7 ' K A I fil'd Su ^ ra “ ania A yy ar . (1937) 24 

299 R M d 644=174 1 0 125=11937) 2 M L J 
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Bom 296, 1 2 * 4 * it is laid down that in order to 
apply S. 6, Married Women’s Property Act, 
a trust is to be an unconditional trust, .but 
this view has not been accepted in the 
latest Madras authority and by the Judicial 
Commissioner of Sind. Under the circum- 
stances and in the state of law as expressed 
above, it is doubtful whether a policy in 
-which the nominee is a wife, wife and 
children or any of them, remains under the 
control of the policy-holder and he can 
change the nominee at his sweet will. 

Note . — After this article was sent to the 
Press, another judgment has appeared in 


A. I. ft. 

A I R 1938 Mad 604 8 (July Part) at page 
605. In this case the proposal was for 
an endowment policy payable in 15 years. 
Cl. 12 of the proposal intended to contain 
the name of the person nominated to receive 
the sum assured. In this case the words 
entered were “Self or Wife Yelayammal. 
It was held that a contingent trust was 
created. This view is in consonance with 
the view expressed in 55 Mad 171 A I R 
1932 Mad 220 a and AIR 1938 Mad 413. 


8 Krishnan Chettyar v. Velayee Ammal, (1938) 
25 A I R Mad 604=(1938) 2 M L J 22 (F B). 


A NOTE ON SECTION 81 OF THE T. P. ACT 

by R. s. SRINIVASACHARYA, M.A. B.L., Advocate, Mylapore, Madras. 


The books disclose a remarkable conflict 
of opinion on the question as to what 
exactly is the right of marshalling conferred 
on a puisne mortgagee under S. 81, 1. b. 
Act, and also as to how far such a right can 
be affected by a release made by the prior 
mortgagee of his lien over a portion of the 
hypotheca which is other than the one 
mortgaged to the puisne mortgagee. 

2. Though the question appears to be 
simple in form, yet there are two sets of 
views on the matter, as already indicated, 
one, holding that S. 81 cannot apply to 
cases where the other estate has been 
released by the prior mortgagee, while the 
other set of cases holds that notwithstand- 
ing the release, S. 81 will undoubtedly 
apply. Representative cases in support of 
the first view, are to be found in 51 Mad 
648 1 and A I R 1930 Lah 71;* the second 

mentioned view is held in several cases, 
for example AIR 1935 Rang 139 8 and 
34 All 606. 4 It may at once be submitted 
that the view taken in the latter set of 
cases is, with respect, the correot one. 

3. The relevant provision of the statute 
which, as already mentioned, is to be found 
in S. 81, T. P. Act, is familiar to the profes- 
sion and need not be quoted. It may be 
noted in passing that that Section has now 
been amended by Act 20 of 1929 and that 
the amendment has the effect of liberalizing 
that provision in several respects, which it 

1. Thammul Sowcar v. Nattu Rama Doss 

Reddiar, (1928) 15 A I R Mad 500=110 I 0 54 
=61 Mad 648=56 M L J 368. 

2. Prem Das v. Sarbaland, (1930) 17 A I R Lah 

71=120 I 0 481. 

8. Ram Sabad v. Subiah Naidu, (1935) 22 A I R 
Rang 139=156 I 0 818. 

4. Jugal Kishore Sahu v. Kedar Nath, (1912) 84 

All 606=16 I 0 401=10 A LJ 211. 


is not necessary for the purposes of this 
note to mention. 

4. Reading that Section, uninfluenced 
either by any considerations derived from 
the English law on the point or from the 
history of the Indian case-law, it appears to 
be clear enough that (l) the puisne mort- 
gagee gets a definite right under the Sec- 
tion ; (2) that right is always available and 
comes into being, so soon as the second 
mortgage is itself created (3 Pat 522 ) ; (3) 
that such a right could not be affeoted or 
whittled away to any extent except under 
one circumstance, namely prejudice to 
the prior mortgagee or persons who have 
acquired an interest in property for valu- 
able consideration ; (4) that such a preju- 
dice” can be deduced only in oases where 
it is caused by any aot, which is beyond the 
control of the prior mortgagee; and (5) that 
it oannot be reasonably said that where 
the prior mortgagee voluntarily relinqui- 
shes, without justification, his lien over 
any portion of the hypotheca, he cannot 
claim to have suffered any prejudice and 
thereby claim to exclude the operation of 
Section 81. 

5. If the above deductions are correct, it 
appears to be obvious that the only mate- 
rial point to oonsider when the right of 
marshalling is claimed, is to see whether 
there is any justification for saying that 
any prejudice will be caused to the prior 
mortgagee by the exeroise of the right of 
marshalling. It may be conceded that in 
cases, for example where the ' other estate 
has deteriorated in value or is the subjeot- 
matter of litigation or is otherwise difficult 

5. Rajkeshwar Prasad v. Md, Khalilul Rahman, 

(1924) HAIR Pat 459=78 I 0 796=3 Pat 

522=5 P L T 223. , 
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of realization or both the funds do not 
stand on the same footing, Webb v. Smith, 6 
the ‘double creditor’ or ‘the creditor with 
the double fund’ — as he is described in 
some of the cases — may have a right to 
complain of prejudice and thereby exclude 
the doctrine of marshalling (see the cir. 
cumstance detailed in Ghose on Mortgages, 
Yol. 1, p. 350). Except under such circum- 
stances it would seem to follow that, other 
conditions of the Section being satisfied, the 
puisne mortgagee has got an indefeasible 
right to exercise the right of marshalling. 

6. But then, as stated, some of the cases 
hold a contrary view. The main grounds 
on which that view is based may be formu- 
lated as follows : A. The prior mortgagee 
has got an absolute right to elect against 
which fund he will proceed for the satis- 
faction of his claim : 51 Mad 648. 1 B. That 
any interference with this right will cer- 
tainly amount to ‘prejudice’ (ibid). C. The 
English law on the point allows the right 
of marshalling only as against the mort- 
gagor and his legal representatives (ibid at 
p. 650). D. The right of marshalling is not 
available at all against the mortgagee but 
only against the mortgagor and volunteers 
claiming under him (ibid at p. 654). E. 
S. 56, T. P. Act, leads to the same conclu- 
sion (ibid at p. 652). F. The recognition of 
a right of marshalling, even in cases where 
the prior mortgagee releases his lien over 
the ‘other estate’, would be to violate the 
principle underlined in S. 60. T. P. Act : 40 
Mad 968 7 and 14 Bang 198. 8 G. The mate- 
rial time for determination of the right is 
the date of the suit ; and as the prior 
mortgagee has released the ‘other estates 
there are really no two ‘securities’ so as to 
attract S. 81 : Unreported case in Madras 

S. A. No. 1030 of 1937. 9 

7. These grounds may be examined seria- 
tim. 

A. Whatever may be the state of the 
English law on the point, it cannot be said 
that the Indian law confers any such abso- 
lute right on the prior mortgagee. For one 
thing, there is no provision in the Indian 
law conferring such a positive right. 
Secondly, even if such a ri ght existed, it is 

6. (1885) 55 L J Ch 343=30 Ch D 192=53 L T 

737 

7. Perumal Pillai v. Raman Chettiar, (1918) 5 

AIR Mad 1030=42 I C 352=40 Mad 968= 

33MLJ 211 (F B). , v 

8. Subbiah Naidu v. Ram Sabad, (1936) 23 

AIR Rang 266=163 I O 444=14 Rang 193. 

9. In re Muthammal, Since reported in (1938) 25 

AIR Mad 503=(1938) 1MLJ 310. 


controlled by another right conferred under 
S. 81, viz. the right of ‘marshalling the 
securities.’ Such a right of marshalling is 
always available and can be taken away 
only where prejudice is caused to the mort- 
gagee. Thirdly, the Court has got an un- 
doubted right, under O. 34, B. 4, Civil P. C., 
of settling the order in which the hypotheca 
may be sold to satisfy the claim of the 
prior mortgagee : see 3 Pat 522 5 at p. 533 
where the learned Judge speaks of that 
statement of the law as the accepted view; 
see also 15 C W N 800. 10 

B. It is submitted that it is not correct 
to state that the mortgagee will be pre- 
judiced even when he deliberately relin- 
quishes his lien over a portion of the 
hypotheca. No question of prejudice can 
possibly arise, unless it is caused by any 
act which is beyond the control of the 
prior mortgagee. Ex hypothesi, the prior 
mortgagee relinquishes his lien only out of 
his own volition and it is scarcely fair for 
him to complain of any prejudice’, so as to 
exclude the statutory right conferred on 
the puisne mortgagee of marshalling the 
securities. Such a construction on the word 
‘prejudice’ in S. 81 will, it is submitted, 
make the Section entirely otiose and inno- 
cuous. It is a settled principle of construc- 
tion that you cannot (except as a very last 
resort) (c/. Mulla, T. P. Act, at p. 445, com- 
menting on 51 Mad 648 1 ) place a construc- 
tion on a statutory provision which will 
have the effect of making it either absurd 
or otiose. There appears to be no such 
overriding necessity. It is submitted there- 
fore that to accede to the argument that 
even in cases where the ‘other estate’ 
becomes unavailable to the prior mortgagee 
by his own act, he can complain of preju- 
dice, will be to whittle away, without any 
justification whatsoever, a very valuable 
privilege conferred on the puisne mortgagee 
by the Legislature. 

G . As regards this point, it is doubtful 
any reference to the English law is at all 
permissible to construe an Indian statute, 
vide observations of the Judicial Committee 
in 7 Pat 221 11 where such a practice is 
deprecated, but assuming that a reference 
is permissible, it is submitted that it by 
no means follows that the effect of the 

10. Mir Eusuff Ali Haji v. Panchanan Chatterjee, 

(1900) 15 CWN 800=6 I C 842 = 11 G L J 

639. 

11. Mt. Ramanandi Kuer v. Mt. Kalawati Kuer, 

(1928) 15 A I R P G 2 = 107 I C 14 = 7 Pat 

221=55 I A 18 (P C). 
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English law is what it is suggested to be 
in the Madras case cited supra. There is no 
reference by the learned Judges in 51 Mad 
648 1 to any English case where the identi- 
cal point arose for decision and was decided 
against the puisne mortgagee. The leading 
cases on the subject, (1742) 2 Atk 444 12 
and (1802) 8 Ves 382=7 R R 86, 13 on the 
contrary lay down the principle of S. 81, 
T. P. Act, almost in identical terms. In 
order to do equity, the “double creditor” is 
first obliged to have recourse against the 
other estate”, i. e. what is not mortgaged 
to the junior creditor. It seems to be well 
settled in England that where only one of 
the two estates is the subject of a later 
encumbrance, the puisne mortgagee has, 
save in an action for foreclosure, a well 
established right to have the securities mar- 
shalled (see Ghose on Mortgages, Yol. 1, p. 
362, citing LI & G 252 14 & comments there- 
on). It is only in actions for foreclosure that 
the right of marshalling is not available, 
but as Lord St. Leonards points out in 
actions for sale, the right is always avail- 
able and is enforced. The practice in Ireland 
also appears to be the same. There is only 
one other case where marshalling is not 
available in England, and that is where both 
the estates are subject to puisne mortgages 
in favour of two different persons. In such 
a case it is manifest that the exercise of 
the right of marshalling by either of the 
puisne mortgagees will undoubtedly create 
hardship to the other junior encumbrancer. 
It is on that ground that the right is denied 
in such cases. The Indian law also is the 
same. S. 81 saves the rights of persons 
who have acquired rights for valuable con- 
sideration’ : cf . (1893) 2 Ch 54; 16 (1842) 1 

JrrniPr 0 °x 401;16 (1843) 2 Y & C C C 
377; 17 (1855) 20 Beav 614 18 and 61 M L J 

512. The passage extracted by Wallace J. 

in 51 Mad 648 1 from Kay L. J.’s judgment, 

the right is an equity which is not enforced 

against the third person, that is, against 

12. Lanoy v. Atholl, (1742) 2 Atk 444=26 E R 

668 . 

13. Aldrich y. Cooper, (1802) 8 Vea 382=7 R R 

86 . 

14. Avetall v. Wade, LI & G 262. 

16 ' o ,?™ ard ' (1893) 2 0h 64 =62 L J Oh 

804=2 R 886=68 L T 390. 

16. Barnes v. Racsfcer, (1842) 1 Y & 0 0 0 401= 
11 L J Ch 228=6 Jour 696. 

5“ u gden Vl B jg nol <J. (1843) 2 Y & 0 0 C 377. 
18. Gibson^ v.^Seagrim, (1855) 20 Beav 614=24 

19 ‘ Assi 8nee of Madras v. Byramshaw 

£ 932 > J 9 2 a 1 R Ma <3 196=136 I 0 316=61 


anyone except the mortgagor and his legal 
representatives” should be understood as 
referring only to cases where both the 
estates have been mortgaged, after the first 
mortgage, to two different persons; this is 
certainly, as Stone J. of Madras points out 
in 61 M L J 512, 19 a case of rateable 
apportionment. 

D. It is submitted that this ground, with 
respect, proceeds on a misapprehension of 
the passage occurring in Flint v. Howard 16 
referred to supra . 

E. This ground also is, with respect, 
untenable. S. 56 of the Aot is, in terms 
differently worded from S. 81. Under S. 56, 
the right is only as against the ‘seller’. The 
case in 51 Mad 648 1 was clearly within the 
principle of S. 56; the decision therein can 
have no possible application to cases under 
S. 81. It is interesting to note that S. 56 
has now been amended in 1929, so as to 
bring it in conformity with S. 81. If it is 
permissible to refer to the Statement of 
Objects and Reasons, it will be found that 
the Section was amended in order to libera- 
lize it and to bring it in conformity with 
S. 81, by deleting words containing an 
unjustifiable limitation. 

F . The case in 40 Mad 968 7 can be dis- 
tinguished on the ground already stated, 
(c/. 61 Cal 894. 20 ) The other case in 14 
Rang 198 s presents more difficulty. It is no 
doubt true that S. 60, as amended, prohibits 
the puisne mortgagee from redeeming on 
payment of proportionate sum, except the 
solitary case mentioned therein. But, at the 
same time, it must be remembered that 
S. 81 confers a right on the mortgagee to 
exeroise a right of marshalling. To read 
S. 60 in the manner in whioh it has been 
construed in 14 Rang 198 s will be entirely 
to deprive the puisne mortgagee of a right 
whioh in distinct terms is conferred on him 
by S. 81. It is submitted that the prohibi- 
tion in S. 60 is directed only in oases where 
there is another portion of the hypotheoa 
still remaining unredeemed. In the case 
postulated in this note, the 'other estate 1 
has been released and is entirely out of the 
picture. In such a case therefore the pro- 
hibition would seem to have no foroe. 
Looked at from that point of view, the 
objection based on S. 60, though at first 
sight it appears to be insuperable, becomes 
much attenuated if it does not lose all its 
force. Suoh a construction has also the 

20. Pran Ballav Saha v. Bhagban Ohandra, (1934) 
21 A I R Cal 776=162 I 0 429=61 Oal 894= 
69 0 L J 473=38 OWN 833. 
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merit of harmonizing these apparently 
irreconcilable provisions, Ss. 60 and 81. 

G. With respect to this ground it is sub- 
mitted that the argument is, if one may 
say so, ingenious and perhaps even attrac- 
tive but 19 hardly convincing. It is sub- 
mitted with respect that the material date 
is only the date on which the junior lien is 
created. It is no doubt true that a prior 
mortgagee cannot be affected in any way 
by anything done to the estate by the 
mortgagor subsequently. At the same time 
it cannot be over-emphasized that, that 
right of the prior mortgagee is undoubtedly 
controlled by and subjected to a right of 
marshalling. The Court can never counten- 
ance any act of a citizen, which will have 
the effect of setting at naught a statutory 
provision. Any attempt on the part of the 
prior mortgagee to get over S. 81 by advanc- 
ing such an argument should be vigorously 
and strongly negatived. It may be that in 
the case postulated, there is strictly no 
occasion to marshal;’ that does not however 
mean that S. 81 is entirely excluded. The 
Court is not thereby entitled to make a 
decree in favour of the plaintiff for the 
entire claim. The virtual effect of applying 
the doctrine of marshalling in favour of the 
junior mortgagee is to throw on his share 
of the hypotheca only that portion of the 
prior mortgagee’s claim which still remains 
unsatisfied after the sale of the ‘other 
estate.’ Although, strictly S. 81 may not 
a PP!y» the Court is not entitled on that 
account to deprive the junior mortgagee of 
the benefit that an application of Section 
confers on him. The duty of the Court in 
such cases is clear; it should proceed at 
once to apportion the value of the different 
estates mortgaged to the prior mortgagee 
and to make a decree in the plaintiff’s 
favour only for such a sum as would be 
Properly payable out of the property mort- 
gaged to the defendant. Although the Court, 
in the circumstances cannot directly apply 
S. 81, it must undoubtedly grant that relief 
* i _ puisne mortgagee would be en- 
titled to, as a result of enforcing the right 
of marshalling which he could have got but 
for the plaintiff’s wrongful act. The Court, 
as a Court of equity, should certainly do 
equity; in so doing, it does not contravene 
the statute in any sense but only carries 
out the intention of the Legislature so 
clearly manifested in S. 81. 

8 . It will thus be seen that none of the 
grounds taken for the view that S. 81 
cannot apply where the prior mortgagee 
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releases his claim over a portion of the 
hypotheca is sufficient either singly or 
cumulatively to support the conclusion 
suggested. 


9. The contrary — A I R 1935 Rang 139 3 
and 34 All 606 4 view is based on what 
appears to be, with respect, the more logical 
and a common sense view of S. 81, namely 
that it cannot be said in such cases that 
any prejudice of whatever kind is caused 
to the prior mortgagee. As stated above, 
if any prejudice at all arises, it is a pre- 
judice which certainly cannot in any way 
operate to the detriment of the junior 
mortgagee. The decision in 34 All 606, 4 if 
one may say so, is very instructive and 
contains an elaborate discussion of the 
earlier authorities on the point. 

10 . Reference may now be made to an 
important observation of Fry L. J. in (1882) 
21 Ch D 685, 21 where the learned Judge is 
reported to have observed at page 714 : 

If A having a lien on X, Y and Z, releases the 
lien over X , knowing others are interested in Y 
and Z , he could not afterwards insist on a lien, 

because he would be increasing the burden on Y 
and Z . 


Gf. AIR 1930 Pat 442 22 at p. 444 ; 44 
Bom 223 ; 23 Jones on Mortgages para. 723 
Pish 0r on Mortgages 152; 66 Am. St. Eep! 
87. . This reminds one of an important 
qualification which though not mentioned 
in terms in S. 81, T. P. Act, will appear to 
be a necessary qualification of the right of 
marshalling. The right of marshalling can- 
not be allowed to be exercised where the 
prior mortgagee has no real knowledge of 
the later lien. In such cases it appears to 
be manifest that to allow marshalling 
would be undoubtedly to cause prejudice to 
the prior mortgagee in terms of S. 81. It 
is the settled law that the mortgagee can 
release his lien on any portion of the 
hypotheca before any later encumbrance 
or transfer of the hypotheca is made by the 
mortgagor, ( see 11 C L J 639 10 ) from which is 
apprehended that a release by the mort- 
gagee who had really no knowledge of the 

later lien, must also stand on the same 
footing. 


21. Kettlewell v. Watson, (1882) 21 Ch D 685=51 

oo 281=46 L T 83=30 W R 402. 

22. Debi Prasad v. Kusum Kumari, (1930) 17 

AIR Pat 442=128 IO 133=10 Pat 63=13 
PLT 205. 

23. Budhmal Kevalohand v. Rama Yesu Sangle, 

(1920) 7 A I R Bom 306=55 1 C 327=44 Bom 
223=22 Bom L R 68. 

24. Brooks v. Benham, 66 Am. St. Rep. 87. 
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11. [Reference may lastly be made to the 
decisions in 44 Bom 223 23 and 33 Cal 613, 
where the learned Judges have held that 
where the prior mortgagee has lost his 
rights over a portion of the hypotheca by 
his laches, for example, bar of limitation, 
his suit can be decreed only for a propor- 
tionate share of his claim. The same prin- 
ciple, it is submitted, would apply to cases 
where the prior mortgagee released his 
lien on any portion of the hypotheca. 

12. The last point that may be dis- 
cussed is, what is the form of the relief to 
be granted in such cases. In some early 
cases, it was held that the Court should 
summarily dismiss the suit on the ground, 
relying on S. 85, T. P. Act, (O. 34, R. 1, 
Civil P. C.), namely that the necessary par- 
ties have not been impleaded ; but later 
cases have adopted a more just attitude. 
The suit need not be dismissed, but 'the 
plaintiff may nevertheless be given a 
decree for a proportionate share of the 
amount due to him : see 30 Cal 755, 20 33 
Cal 613 26 and A I R 1931 All 625. 27 

25. Imam Ali v. Baij Nath Ram Sahu, (1906) 33 

Cal 613=3 0 L J 676=10 C W N 551 (P C). 

26. Hari Kishen Bhagat v. Vellat Hossein, (1903) 

30 Cal 756=7 OWN 723. 

27. Murli Prasad Awa9thi v. Sheo Dat Prasad, 

(1931) 18 A I R All 625=1931 A L J 349. 


13. The conclusions may be summarized 
as follows : 

(i) A prior mortgagee has no absolute 
right to elect, out of which fund, he will 
satisfy his claim ; the right is controlled by 
S. 81. (ii) S. 81 confers a positive right on 
the puisne mortgagee to marshall the secu- 
rities j a right which attaches so soon as 
the mortgage is created, 3 Pat 522 6 at page 
531, and cannot be affected or whittled 
away except on the one and. the only 
ground mentioned in the Section ; not ^a 
mere equity as suggested in 54 Mad 59 
at p. 61. (iii) Where the prior mortgagee 
releases his lien over any portion of the 
hypotheca, he cannot on that account com- 
plain of any prejudice so as to exclude the 
operation of S. 81. (iv) Even if the person 
interested in the property released is not 
made a party to the suit, the suit cannot 
be dismissed on that ground, (v) The proper 
course to be adopted in such cases by the 
Court is to make a decree in favour of the 
plaintiff only for a proportionate sum, 
applying herein the principle of contribu- 
tion enacted in S. 82 of the Act. (vi) Such 
a course will have the very desirable effect 
of avoiding multiplicity of actions : c/. 
Forms in Appendix G of the Civil P. 

28. Unnamalai Ammal v. Gopalswami Ohetfey, 
(1931) 18 A I R Mad 199=129 I 0 655=54 
Mad 59=60 M L J 69. 


EXTRACTS FROM CONTEMPORARIES. 


A Restaurant Meal. 

On Friday of last week, during the hear- 
ing before Hilbery J. and a common jury 
of an action in which a man and his wife 
sought to recover from a restaurant keeper 
damages for alleged breaoh of warranty, 
counsel for the third party said to have 
supplied the questionable food to the res- 
taurant, submitted that there could be no 
case to go to the jury on behalf of the wife 
because the action was in contract and the 
meal was ordered and paid for by the hus- 
band. There was no evidence of negligence. 
Hilbery J. when dealing with the point 
raised, said that it had not been fully 
argued, but as the matter stood, his view 
was that, where two or more persons went 
into a restaurant to eat a meal, the restau- 
rant keeper provided for each individual the 
food he or she asked for and each undertook 
to pay for that food. The fact that, by a 
private arrangement, one of the customers 


was host did not affeot the position. Ger. 
tainly, a customer might telephone and 
order a meal for himself and so many 
friends, and the contract might in that case 
be deemed to have been entered into with 
him. His (his Lordship’s) decision did not 
apply to such a case, but solely to one aris- 
ing out of particular facts. In the present 
oase he thought there was a contract with 
the wife as well as with the husband. The 
trial then proceeded on the faots. 

Facts and Circumstances 

Naturally as a well-known text-book has 
it, “the original parties to a contract must 
be persons ascertained at the time when 
the contract is made,” but the asoertainer 
in the absence of any express statements, 
may have to depend on faots and ciroum- 
stanoes to justify his state of mind. When 
a father in the Christmas "hols" enters a 
restaurant with two or more small boys, 
he is readily ascertained to be the person 
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who will have to pay the whole of the bill. 
Doleful amazement would assuredly follow 
any suggestion that Christmas tips should 
be commandeered in order to settle matters. 
So when a man takes a lady out to dinner, 
the person who will have to pay is often 
indicated with equal certainty, although, 
admittedly, young men and maidens now- 
a.days often arrange to go fifty-fifty” 
when on pleasure bent. One recalls a scene 
in a play at the Gaiety in which diners are 
seated at small tables in the grounds of a 


continental restaurant. “Teddy” Paine is 
seated with one lady, and when the waiter 
brings the bill Paine nonchalantly refers 
him to his companion. “Does the lady 
pay ?” asks the waiter in astonishment. 
“0/ course the lady pays !” the little man 
replies. In the circumstances of such a 
scene, strong accordant evidence of the 
manners and customs of the class concerned 
would be required to render the lady liable 
for the whole or any part of the bill. 

— The Law Times , May 14, 1938 . 


Reviews 


Hindu Women’s Rights to Property 

Act by Rashindra Nath Sarkar, m.a., 
B.L., Published by S. C. Sarkar & Sons, 
Ltd., Law Publishers and Book-sellers, 
1-1-lC, College Square, Calcutta: Pages 53 
Price Rupee 1. 

Besides giving short critical notes to the 
Sections, the author has pointed out cer- 
tain anomalies that still exist after the 
passing of this Act. Thus this booklet 
will be of use to lawyers and legislators. 


History of the Government Law 
College, Bombay, 1855-1935, compiled 
by Raghunath Parashuram Karwe, 
Registrar, Government Law College, Bom- 
bay. Pages 58. 

We acknowledge with pleasure the re- 
ceipt of this book. Mr. Karwe with his 
usual industry and thoroughness has de- 
tailed the growth of this institution from 
1855 to 1935. While on the one hand the 

book affords interesting reading, on the 
other it serves as a record of all materials 
pertaining to this institution since its estab- 
lishment in 1855. 


The Law of the Indian Constitution 

by M. Ramaswamy, B.A., B.L., Advocate, 
Bangalore, Published by Longmans, Green 
& Co. Ltd., 53, Nicol Road, Bombay: Pages 
450. Price 21s. net. 

In this book, the author has sought to 
present a legal interpretation of the Gov- 
ernment of India Act of 1935. In order to 
enable readers to appreciate properly the 
nature of the changes introduced by the 
Act of 1935, the author has sketched the 
constitutional history of British rule in 
India through the Montagu-Chelmsford 
Reforms upto the Act of 1935 and has also 
clearly explained the position of the Indian 


States. The exposition of the Act of 1935, 
as Prof. Keith says in his Foreword to the 
book, is full and clear, neither ignoring 
real difficulties nor raising problems un- 
necessarily by overrefinement.” The author 
has pointed out most of the defects in the 
Act from the standpoint that the object of 
the constitution must be for the further- 
ance of national life so as to enable India 
to attain her goal of Dominion Status. 
For the correct appreciation of the issues 
involved, the author has referred to cases 
decided by the highest Courts in parallel 
circumstances under the constitutions of 
the Dominion of Canada, Australia and the 
United States of America. In short, the 
book is bound to be popular as an autho- 
ritative book on the law of Indian Con- 
stitution. The printing and get up are 
good. 


Lectures on Company Law (Third 
Edition) by Shantilal M. Shah, Barris- 
ter-at-law, Bombay. Published by The 
Popular Book Depot., Book-sellers and 
Publishers, Grant Road, Bombay. Pages 
425. Price Rs. 4. 


The fact that within a year of the pre- 
vious edition, another edition had to be 
taken out shows the popularity of the 
book. In the third edition under review, 
the lectures have been thoroughly revised 
and case-law has been brought up to April 
1938. The new features of this edition 
are that the text of the Companies Act as 
amended up to February 1938 has been 
printed in a clear form and the Schedules 
to the Act which were omitted in the pre- 
vious edition have been usefully added. We 
are sure the book will continue to be more 
and more popular with the student of law, 
businessman and lawyer. 
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The Madras Agriculturists Relief Act 

by B. Vaikunta Baliga, B. a. b.l., Pleader, 
Mangalore. Published by K. Bhoja Rao 
& Co., Law Publishers, Car Street, Manga- 
lore. About 85 pages. Price As. 12. 

This booklet is yet another addition to 
the several other books on this important 
piece of legislation. Besides the Act, the 
author has in his Hints on the study of 
the Act” given at the beginning, exhaus- 
tively discussed the question of the ultra 
vires nature of the Act and also indicated 
some of the difficulties that are bound to be 
experienced in the actual administration of 
the Act. In this respect, this book appears 
to be better than several others published 
so far. 

Commentaries on the Insurance Act 
(4 of 1938) by Taradas Dutt, m.a., b.l., 
Calcutta. Published by S. C. Sarkar & 
Sons, Ltd., 1-1- 1C, College Square, Cal- 
cutta. Pages 203. Price Rs. 3. 

The Notes to the Sections are clear and 
exhaustive. The author has therein ex- 
plained the changes brought about, and 
where the law has not been ohanged, he 
has referred to leading decisions. He has 
expressed his own considered opinion on 
some of the doubtful points. The book is 
bound to prove an indispensable practical 
guide for lawyers and insurance men. 

Indian Insurance Act (4 of 1938) by 

SusiL C. Sen, C. B. e., Advocate, Calcutta. 
Published by S. C. Sarkar of M. C. Sarkar 
& Sons Ltd., 15 College Square, Calcutta. 
Pages 144. Price Rs. 3. 

The author has indicated in the Synopsis 
the main features of the new Act and has 
explained the changes that have been 
brought about in the law of insurance in 
this country. The Statement of Objects 
and Reasons and Notes on Clauses are also 
given. These will be found to be useful in 
understanding the provisions of the Act. 

The Provincial Small Cause Courts 
Act (9 of 1887 as amended up to date, 
including the Government of India 
(Adaptation of Indian Laws) Orders 
(1937), (3rd Edition) by S. K. RayChow. 

DHURY, B.L., Advocate, Calcutta. Published 
by S. C. Sarkar and Sons, Ltd., Law Pub- 


lishers and Book-sellers, 1-1-lC College 
Square, Calcutta. Pages 170. Price Rs.2-12. 

This book supplies the need of an up-to- 
date edition of the Act. All the amend- 
ments have been incorporated. The history 
of the law relating to Small Cause Courts 
has been traced and set forth in the Intro- 
duction. In this edition the notes have 
been revised and re-written and case law 
has been brought up to end of June 1938. 
Government Notifications and High Court 
Circulars are given in the Appendix. The 
book is bound to be of great use to the 
Bench and the Bar. 


The Notable Indian Trials by S. C. 
Sarkar. Published by S. C. Sarkar of 
M. C. Sarkar & Sons Ltd., 15, College 
Square, Calcutta. Pages 152, Price Rs. 2. 

We welcome the enterprise of the 
author in bringing out a collection of some 
of the notable trials held in India. The 
collection of cases has been judicious and 
will satisfy the tastes of every one. Thus it 
contains the trial of Nirmal Kanta Ray — 
one of the most remarkable political mur- 
der trials ever held in India — a trial 
packed with sensation from beginning to 
end ; the celebrated Plague Bacilli Case or 
Pakur Murder case — a case bristling with 
problems of legal, medico-legal and psycho- 
logical interests; the Fulham-Clark Murder 
Case a unique story of criminal passion, 
base intrigue and diabolical murder ; two 
Contempt of Court Cases, viz. case against 
Surendranath Banerjee and the recent 
Patrika case; the Meerut Conspiracy case 

the story of the sensational Communist 
Trial in India ; the story of the lust of the 
Raja of Aul — a story with all its grimness 
and bestiality that is shooking to all ; the 
Alipore Bomb Case ; the pathetic Sati Case 
and last but not least interesting the 
Kiroo Torture case — perhaps one of the 
worst examples of police torture upon sus- 
pects during investigation of crimes. 

The book is written in an elegant style, 
with important extracts from judgments 
and arguments of counsel. The book, we 
are sure, will be read with great interest by 
every one, and we await with eagerness 
the publication of the second volume which 
the author proposes to bring out. 


Mr. GEORGE HECTOR THOMAS, Bar-at-LAW 

ACTING CHIEF JUDGE, OUDH CHIEF COURT, LUCKNOW 

George Hector Thomas, Barrister at Law, was boro on 23rd June 1884. Early 
•in life he went to England and returned as a Barrister-at-Law. He started practice 



ln 19 05 at Lucknow in the old Court of the Judicial Commissioner of Oudh. Very 
aoon he made a mark in the profession. He was selected to be the first Government 
Advocate when the Chief Court of Oudh was established in the year 1925. As a 
Government Advocate, he was very just to the accused and gave satisfaction to the 
members of the Bar who appeared against him. He was appointed Puisne Judge of 
the Chief Court of Oudh in the year 1934 and as such he tried many original taluqa 
■cases and has shown great legal acumen in his judgments. 

He was appointed Acting Chief Judge in November 1S37 and again in July 1938. 

He is connected with most of the important educational institutions of Lucknow. 




Mr. ARCHBALD DE BURGE HAMILTON, I. c. S 

JUDGE, CHIEF COURT OF OUDH AT LUCKNOW 


B T°“,° n * th July 1886 ‘ Educated afc Canterbury and Corpus Christian 


College, London. 


SI?, ° ivil Servi0e aft6r the “amination in 1909. Joined Service 


on 24th October 1910. 



Was posted as Assistant Commissioner and Collector at Allahabad, Agra, Sultan. 
Pur, Lucknow, Unao, Garhwal, Mirzapur, Benares, Etah and Aligarh. Was Sessions 
and Subordinate Judge at Shahjahanpur, Meerut and Lucknow. District and Sessions 

udge at Allahabad. Legal Remembrancer for Government of U. P. Was District and 
Sessions Judge at Kumaun and Cawnpore. 


Tried the famous Kakori Conspiracy Case. This was a trial under Section 121, 
Indian Penal Code. 

Was appointed Puisne Judge of the High Court of Judicature at Allahabad; has 
been Judge of the Chief Court of Oudh for about 1 year now. 


1938 


Articles Journal 109 

STATEMENTS BY ACCUSED PERSONS 

with reference to 

Section 27, Evidence Act, and Section 162, Cr. P. C. 

hy Mantha Ramamurti, M.A., B.L., Vakil, Vizagapatam. 


Statements made by accused persons 
play an important part in the conduct of 
trials. In each case we have to see when, 
in what circumstances, to what extent, and 
what nature of statements are admissible 
in evidence. These become all the more 
important when there is paucity of other 
evidence and when the conviction has to 
be based on the alleged statements by 
accused persons. It is a matter of common 
experience that confessions or statements 
of an incriminating nature are frequently 
alleged to have been made by accused per- 
sons in several cases. But, it was observed 
in several cases that “it is a notorious fact 
that confessions are frequently extorted in 
this country.” It is on account of this dis- 
trust in them that the Legislature has 
thrown protection round accused persons 
by making suitable provisions under Ss. 24, 
25 and 26, Evidence Act, and S. 162, Cri- 
minal P. C. S. 164, Criminal P. C., provides 
for the few cases of true confessions, and to 
ensure about their truth and voluntary 
character, the Section provides an elaborate 
and strict procedure. 

It may be of interest to note that the 
best evidence, namely the documentary 
evidence, is shut out under S. 162, Crimi- 
nal P. C., hereinafter referred to as S. 162. 
Among other reasons, it is for the very 
reason that it forms the best evidence for 
the prosecution to the greatest prejudice of 
the accused that it is prohibited. Now 
under S. 162 all statements of “any person” 
made before a police officer (l) as a gene- 
ral rule, cannot be used as evidence in any 
inquiry or trial in respect of any offence 
under investigation; or (2) * such writings” 
cannot be made use of to corroborate the 
statement of a prosecution witness ; or (3) 

such writings” cannot be used to corrobo- 
rate the statement of the defence; or (4) to 
impeach the credit of a witness for the 
defence. “Such writings” far from being 
useful for the prosecution for any purpose 
are, on the other hand, useful for the 
accused to contradict the statement of a 
prosecution witness under S. 145, Evidence 
Act, and the manner in which this is to be 
done is indicated in the Section. 


A subtle distinction was sought to be 
made in 35 Mad 247, 1 36 Cal 281 2 and 39 
Bom 58 3 between the writing and the 
statement contained in the writing. It was 
held that the record containing the state- 
ment could not be used as evidence against 
the accused but the statements could be 
orally proved against him. In 32 Bom lll 3a 
it was pointed out that this distinction was 
one of form rather than of substance. This 
later view was approved by the Legisla- 
ture in the Amending Act 18 of 1923. Even 
after the amendment in 1923, the same 
distinction was drawn in 48 Mad 640 4 and 
5 Lah 324, 5 but these were later upset and 
disapproved in 55 M L J 351° and 7 Lah 
264. 7 These later decisions are in line 
with the decisions in the other High Courts 
reported in A I R 1924 Bom 510, 8 AIR 
1926 Cal 550, 9 AIR 1926 Cal 793™ and 4 
Rang 72 11 with the result that there is now 
a unanimity of opinion and the statement 
and the record of such statement are both 

inadmissible in evidence under S. 162. 

. -- 

1. Emperor v. Nilkantha, (1912) 35 Mad 247=14 

I C 849=22 MLJ 490=1912 M W N 207. 

2. Fanindra Nath v. Emperor, (1909) 36 Cal 281 

=1 10 970=9 CLJ 199=13 OWN 197. 

3. Emperor v. Hanmareddi Rama Reddi, (1914) 

1 A I R Bom 263=26 I C 138=15 Cr L J 690 
=39 Bom 58=16 Bom L R 603. 

3a. Emperor v. Narayan Raghunath Patki, (1908) 
32 Bom 311=9 Bom L R 789=6 Cr L J 164. 

4. Venkatasubbiah v. Emperor, (1925) 12 A I R 

Mad 579 = 85 I C 209 = 26 Cr L J 721 = 48 
Mad 640=48 MLJ 195. 

5. Mam Chand v. Emperor, (1924) HAIR Lah 

609=82 I C 129=25 Cr L J 1201=5 Lah 324. 

6. Thimmappa v. Krishnayya, (1928) 15 A I R 

Mad 1028=112 I C 682=29 Cr L J 1098,= 51 
Mad 967=55 MLJ 351 (F B). 

7. Bahadur Singh v. Emperor, (1926) 13 A I R 

Lah 367=95 I C 467=27 Cr L J 803=7 Lah 
264=27 P L R 379. 

8. Emperor v. Vithu Balu, (1924) 11 AIR Bom 

510=83 I C 1007 = 26 Cr L J 223 = 26 Bom 
L R 965. 

9 Bhaeirabhi v. Emperor, (1926) 13 A I R Cal 
550=92 IC 174=27 Cr LJ 222=30 CWN 142. 

10 Gahur Howlder v. Emperor, (1926) 13 A I R 
* Cal 793 = 94 I C 593 = 27 £r L J 641 = 30 

CWN 503. 

11 Emperor v. Maung Tha Din, (1926) 13 A I R 

Rang 116 = 96 I C 146 = 27 Cr L J 881 = 4 
Rang 72 (F B). 
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But there is still a keen conflict on the 
question as to whether the statements 
referred to in S. 162 (l) relate only to state- 
ments made by witnesses or whether they 
include statements of accused persons. In 

55 All 463, 12 54 Cal 237, 13 5 Pat 63, 14 7 
Lah 84, 16 AIR 1934 Lah 695, 16 AIR 
1933 Nag 136 17 and 4 Rang 72, 11 hereinafter 
calledsthe Allahabad group of cases, the first 
view is favoured and the main ground for 
their decisions is that S. 27, Evidence Act, 
hereinafter referred to as Sec. 27, would 
be otherwise virtually repealed thereby. 
But A I R 1932 Mad 391, 18 AIR 1935 
Mad 479, 19 55 Bom 435, 20 AIR 1937 Oudh 
331, 21 hereinafter called the Madras group 
of cases, hold that the statements of the 
accused persons to the police are also 
attracted by the provisions of the Section 
subject to the provisions of S. 27. 

Messrs. Chitaley and Annajirao in their 
learned Commentary on Criminal Procedure 
Code support the first view on a different 
ground, namely that S. 2, Evidence Act, is 
a “specific provision to the contrary” within 
the meaning of Sec. 1, sub-s. (2), Criminal 
P. C., and that for this reason the Code 
prevails in cases of conflict between the 
two and that if S. 162 should be construed 
as applying to accused persons, it will clearly 
have the effect of superseding S. 27. They 
suggest that the only escape out of this 
difficulty is the construing of the Section 
as not including accused persons. 

12. Emperor v. Faijidar, (1938) 20 A IR All 440 

=1930 Cr C 746 = 144 I G 1021 = 34 Cr L J 
875=56 All 463=1933 ALJ 1618. 

13. Azamuddy v. Emperor, (1927) 14 A I R Cal 17 

=99 I C 227=28 CrLJ 99=54 Gal 237=44 
CLJ 253. 

14. Jagwa Dhanuk v. Emperor, (1926) 13 A I R 

Pat 232=93 I 0 884=27 Cr L J 484 = 5 Pat 
63=7 PLT 396. 

15. Rannun v. Emperor, (1926) 13 A I R Lah 88 

=94 I C 901=27 Cr L J 709=7 Lah 84=27 
P L R 583. 

16. Mahamud v. Emperor, (1934) 21 A I R Lah 

695=1934 Cr C 1009=165 I C 260=36 Cr L J 
697=35 P L R 738. 

17. Rego v. Emperor, (1933) 20 A I R Nag 136 = 

1933 Cr C 610=143 I 0 17=34 Cr L J 505 = 
29 N L R 251. 

18. Syamo v. Emperor, (1932) 19 A I R Mad 391 

=1932 Cr C 355=137 I C 9=83 Or L J 418= 
55 Mad 903=62 M L J 742 (F B). 

19. In re Krishna Iyer, (1935) 22 A I R Mad 479 

=1936 Cr C 742=167 1 C 297=36 Cr L J 1107. 

20. Issuf Mahamod v. Emperor, (1931) 18 A I R 

Bom 311=1931 Cr 0 667=183 I 0 748 = 32 
Cr L J 1077=66 Bom 436=33 Bom L R 305. 

21. Kanhailal v. Emperor, (1937) 24 A I R Oudh 

331=168 I 0 58=1937 OWN 505. 


It is submitted that the Allahabad group 
of cases and the two learned Commentators 
approach the question indirectly with re- 
ference to the effect of the answer on the 
provisions of S. 27. To discuss the question 
it would be better first of all to state the 
propositions in respect of which there is 
absolute unanimity of opinion. A confession 
made to a police officer is inadmissible in 
evidence under S. 25, Evidence Act. A con- 
fession made to a third party is inadmissi- 
ble under S. 26, Evidence Act, if it is made 
while the accused person is in the custody of 
a police officer otherwise than in the imme- 
diate presence of a Magistrate. Where 
statements made by the accused persons 
lead to discovery of objects, then so much 
of such information, whether it amounts to 
a confession or not, as relates distinctly to 
the facts thereby discovered may be proved 
under S. 27. It is equally undisputed that 
S. 162, Criminal P. C., by its plain and un- 
ambiguous language, is wide enough to 
include accused’s statements and that the 
said Section is intended to give greatest 
protection to the accused without corres- 
ponding rights to the proseoution in some 
respects. 

In these circumstances we have to see 
whether statements of accused persons as 
are not hit by Ss. 25 and 26 and as do not 
come within the exception contained in 
S. 27, hereinafter referred to as “such state- 
ments”, fall within the scope of S. 162. 
Considering the provisions of the Evidence 
Act alone, “such statements” are dearly 
admissible. But by reason of the saving 
clause in S. 2, Evidence Act, they become 
inadmissible if they are hit by S. 162. The 
clear and unambiguous wording of the 
Section and the words “any person” are 
wide enough to include accused persons. 
Where the language of the Section is dear, 
extraneous considerations need not weigh 
with the Court. If regard is had for such 
considerations we may say that far greater 
hardship and prejudice would result to the 
accused if the Seotion is interpreted as not 
including acoused persons, as when they 
are alleged to have made statements leading 
to discovery while not in police custody, and 
also as when they do not amount to con- 
fessions under S. 25, Evidenoe Aot. No 
doubt in a few instances as in 55 All 463, 15 
54 Cal 237, 18 etc. "such statements” may 
be favourable to the accused. But in suoh 
few cases the difficulty can be got over by 
the accused producing the necessary evi- 
dence. In the generality of cases they are 
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prejudicial to the accused. They might 
generally make incriminating statements 
unthinkingly and out of excess of fear. Again, 
considerations which weighed with the 
Legislature in excluding statements of wit- 
nesses, namely of their being made “in the 
midst of a crowd and confusion subject to 
frequent interruptions and suggestions from 
by-standers”, etc. equally apply to accused’s 
statements. 

Again the Section reads “no statement 
by any person . . Proviso 1 reads “pro- 
vided that, when any witness is called . . .” 
If the words any person” were intended 
by the Legislature to mean only a witness, 
then Proviso 1 would have been worded as 
provided that when any such person is 
called”. The juxtaposition of “any person” 
and any witness” is significant. 

For a consideration of this question 
■regard must be had to Part 1 of S. 162, 
namely No statement made by any per- 
son ... be signed by the person making it”. 
The language of this part of the Section in 
1898 Code is exactly the same as in 1882 
Code but for the omission of the words 
other than a dying declaration” and the 
substitution of sub.s. (2) with which we are 
not concerned now. The Code of 1882 con- 
tained the Proviso 1 “Nothing in this Section 
shall be deemed to affect the provisions of 
S. 27, Evidence Act,” thus leading to an 
irresistible conclusion that the words “any 
person” included the accused, as otherwise 
there is no need for the clause. But this 
saving clause was omitted in the later Code. 
Whatever might be the effect of this omission 
on S. 27 itself, the use of the same language 
leads to the conclusion that the words “any 
person” include the accused, as observed 
by Sundaram Chetty J. in 62 M L J 742. 18 

For all these reasons it is submitted, 
S. 162 must be construed as covering “such 
statements” of the accused. What then is the 
effect of S. 162 on S. 27 if the former is con- 
-strued as applying to accused persons? With 
the saving clause relating to S. 27 in S. 162 in 
the Code of 1882, there was no difficulty in 
holding that S. 27 prevailed in cases of 
conflict between the two Sections. Even 
after the omission of this saving clause in 
the Code of 1898, there is no change in 
interpretation, i.e. statements covered by 
both the Sections are held to be admissible 
in evidence under S. 27 in spite of S. 162 
to the contrary. This opinion is unanimous. 

But this unanimity is arrived at in 
different ways in different cases. In the 
Allahabad group of cases the apparent 
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conflict between the two sections is got over 
by construing S. 162 as not applying to 
accused persons. In the Madras group of 
cases full sway is allowed to S. 27 by hold- 
ing that it is a special provision and that 
S. 162 is only a general provision and that 
a general provision doe3 not derogate from 
a special provision. The question is which 
reasoning is preferable. We have seen above 
that S. 162 is applicable to statements by 
accused persons. If that reasoning is correct, 
the view expressed in the Madras group of 
cases has to be preferred. The truth of the 
facts that could be proved under S. 27 is 
guaranteed by the discovered fact or object, 
which safeguard is wholly wanting in the 
case of statements falling under S. 162. 
Certain special conditions must be strictly 
satisfied before S. 27 could come into 
operation which is not the case in the other. 
In other words, S. 27 is special and limited, 
whereas S. 162 is wide and general. Accord- 
ing to S. 1 (2), Criminal P. C. : 

The Code extends to the whole of British India ; 
but in the absence of any specific provision to the 
contrary,, nothing herein contained shall affect 
any special or local law now in force, or any 
special jurisdiction or power conferred, or any 
special form of procedure prescribed, by any other 
law for the time being in force 

The Evidence Act is a special law now 
in force and nothing contained in S. 162 
shall affect that special law as there is no 
specific provision in S. 162 to the effect 
that it is to override the provisions of S. 27 
to the contrary. Consequently by reason 
of S. 1 (2) of the Code, S. 162 is subject to 
the provisions of S. 27, Evidence Act. A 
clause to the effect that S. 27 is to prevail 
over the provisions of S. 162 is unnecessary 
in view of S. 1 (2) of the Code, as the only 
thing that can prevent the operation of 
S. 27 is a specific provision in S. 162 itself 
restricting the operation of S. 27 and this 
explains, it is submitted, the omission of 
the saving clause relating to S. 27 in the Code 
of 1898. This aspect of the case has not 
been discussed in any of the cases or by the 
learned Commentators. The answer to the 
question is that S. 27 controls not only 
Ss. 25 and 26, Evidence Act, but also S. 162, 
Criminal P. C. 

. The next question that falls for con- 
sideration is, how far is a statement of an 
accused person leading to discovery of facts 
admissible in evidence under S. 27 ? This 
is also a very important question and un- 
fortunately here again there is an amount 
of divergence of judicial opinion. 
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The problem is whether that part that 
relates directly and distinctly to the fact or 
object thereby discovered alone is admis- 
sible, hereinafter called the first view, or 
whether the part of the statement which 
connects the thing discovered with the 
offence is also admissible along with the part 
that directly leads to the discovery, herein- 
after called the second view. The prepon- 
derance of judicial opinion is undoubtedly 
in favour of the first view. Even by 1914, 
Sadasiva Iyer J. in 26 M L J 352““ felt 
oppressed by weight of authority in favour 
of the first view, though he was personally 
inclined in favour of the othor. The deci- 
sions reported in 11 Bom U C R 242 ; 23 
(1937) M W N 881 ; 24 12 Mad 153 ; 26 6 All 
509 ; 2C 14 Bom 260 ; 27 56 Bom 172 ; 28 
AIR 1934 Bom 233 ; 20 10 Lab 283 ; 80 11 
Cal 635 ; 31 45 Cal 557 ; 82 A I R 1930 Cal 
291 83 and 10 Pat 153 8i are in favour of the 
first view. The decisions reported in 14 
M L W 418 ; 85 50 Mad 274 ; 86 6 Pat 747 87 
and 46 M L W 152 38 are in favour of the 
second view. On an analysis it will be 

22. Manjunathaya v. Emperor, (1914) 1 AIR Mad 

61=24 IG 845=15 CrLJ 533=26 MLJ 352. 

23. Reg. v. Jora Hesji, (1874) 11 Bom HCR 242. 

24. Kariyan v. Emperor, (1937) M W N 881. 

25. Queen-Empress v. Commer Sahob, (1889) 12 

Mad 153=2 Weir 738. 

26. Queen-Empress v. Babu Lai, (1884) 6 All 509 

=1884 AWN 229 (F B). 

27. Queen-Empress v. Nana, (1890) 14 Bom 260 

(F B). 

28. Ganu Chendra v. Emperor, (1932) 19 A I R 

Bom 286=1932 Cr C 398=137 I C 174=33 
CrLJ 396=56 Bom 172=34 Bom L R 303. 

29. Emperor v. H. Z. Salve, (1934) 21 A I R Bom 

233=1934 Cr C 886=151 I C 883=35 Cr L J 
1444=36 Bom L R 384. 

30. Sukhan v. Emperor, (1929) 16 A I R Lah 344 

= 115 I C 6=30 Cr L J 414=10 Lah 283=30 
PLR 197 (F B). 

31. Adu Sikdar v. Queen-Empress, (1886) 11 Cal 
635. 

32. Amiruddin Ahmed v. Emperor, (1918) 5 A I R 

Cal 88=44 I C 321=19 Cr L J 305=22 
C W N 213=45 Cal 557=27 C L J 148. 

33. Superintendent and Remembrancer of Legal 

Affairs, Bengal v. Bhajoo Majhi, (1930) 17 
A I R Cal 291=1930 Cr C 379=126 1 C 733= 
=57 Cal 1062=34 C W N 106. 

34. Sonaram Mahatom v. Emperor, (1931) 18 

AIR Pat 145=1931 Cr C 386=131 I C 797 
=32 Cr L J 792=10 Pat 153=12 P L T 481. 

35. In ro Nainamalai Konan, (1921) 8 A I R Mad 

679=69 I C 377 = 14 M L W 418. 

36. Sogiamuthu Padayachi v. Emperor, (1926) 13 

AIR Mad 638=93 1 C 42=27 Cr L J 394= 
60 Mad 274. 

87. Lalji Dusadh v. Emperor, (1928) 15 A I R Pat 

162=106 I C 698=29 Cr L J 106=6 Pat 747. 

88. Athappa Goundan v. Emporor, (1937) 24 A I R 
Mad 618=171 1 C 246=88 Cr L 3 1027=46 
M L W 152=1 L R (1937) Mad 696=(1987) 
2 M L J 60 (F B). 


ACCUSED PERSONS A. I. R, 

observed that the Allahabad, Bombay^ 
Calcutta and Lahore decisions are entirely 
in favour of the first view and that in< 
Madras and Patna there is a keen conflict 
in view and that there is no Court in which 
the second view is entirely favoured. As 
the decisions are too many, it is sufficient to- 
refer to a few of them. 

In 46 M L W 152 88 the first part of the 
statement of the accused (it was too long to 
be quoted) was purely confessional and the 
second part led to the discovery of objects. 
The whole statement has been held to be 
admissible in evidence under S. 27. At 
page 169 the reason is given as: 

In cases whore the things discovered as a result 
of the accused’s information are proved to be pro- 
perty stolen from a porson and the subject of the 
charge or worn by tho victim of the murder just 
boforo the murder is committed, tho property so 
discovered is directly connected with the crime 
and the fact thereby discovered relevant. It can- 
bo made relevant by evidonco aliunde and it can 
be made relevant by tho statement of the accused 
himself. Suppose there is no evidence aliunde, 
what warrant is there for saying that the part of 
the statement of tho accused that makes it rele- 
vant must bo excluded because it amounts to a- 
confession ? 

In this case there was no evidence 
aliunde to connect the discovered objects 
with the offence and their Lordships had- 
no doubt about the truth of the statement. 

InAIR 1926 Mad 63 8, 86 the statement 
of the accused was: “the properties stolen 
from the mutt were buried by me and 
others in the Cauvery tank.” The whole 
statement was held to be admissible. 6 Pat 
747 87 follows the above AIR 1926 Mad 
638. 80 The earliest case on the subject is 
11 Bom HCR 242. 28 Therein West J. 
observes : 

Tho statement must have been such that that 
information constituted tho information through 
which tho discovery was mado, in order to render 
tho statement admissiblo. The other statements 
connected with one thus mado ovidenco, and so* 
mediately but not necessarily or directly connected 
with tho facts discovered, aro not to bo admitted, 
as this would rather bo an evasion than a fulfil- 
ment of tho law, which is designed to guard' 
prisoners accused of offences against their unfair 
practice on tho part of tho police. 

In 10 Lab 283 so the statement of the* 
accused was : 

I had removed the karas, and have pushed the 
body into tho woll, and had pledged the haras 
with Alla Din (tho italics aro mine). 

Five out of seven learned Judges who 
constituted the Full Bench have held, in the 
leading judgment delivered by Sir Shadi* 
Lai C. J. (now a member of the Judicial 
Committee of the Privy Counoil), that tho 
statement that the accused had pledged 
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with Alla Din the karas subsequently 
recovered from the latter— (i. e., the itali- 
cized portion) is alone admissible under 
S. 27 but not the rest. It is held that S. 27 
requires two conditions to be satisfied : 

(i) the information must be such as has 
caused the discovery of the fact, i. e. the 
fact must be the consequence and the 
information the cause of the discovery. 

(ii) The information must “relate distinctly" 
to the fact discovered, i. e. the information 
must be clearly connected with the fact. 

In A I R 1934 Bom 233 29 the statement 
of the accused was : 

the knife with which the throat was cut, was 
washed and kept on a paincara of the moriin the 
kitchen (the italics are mine). 

Their Lordships held that the first part 
did not lead to the discovery of the knife 
and that it did not fall under the word 
^directly ’ in S. 27 and that the latter part 
4 the knife was on a paincara of the mori 
in the kitchen" — (the italicized part) — 
alone is admissible. 

In A I R 1930 Cal 291 33 the statement 

of the accused was that he had killed the 
deceased and thrown his body into the 
river and it contained information relating 
to the actual discovery of blood stains near 
the tree and the articles of clothing in the 
river. The purely confessional part (the 
first part) was held to be inadmissible in 
evidence and the latter part alone was 
admitted. 

In 10 Pat 153, 34 the observations of Sir 
Shadi Lai C. J. in 10 Lah 2 8 3 30 and of 
West J. in 11 Bom H C R 242 23 were fol- 
lowed, but A I R 1930 Cal 291 33 was not 
followed to the full extent. 

In (1937) M W N 881 24 it was held that 
where the fact discovered was that the 
grave in which the corpse of the deceased 
was interred was dug up with a spade pro- 
duced by the accused, the only part of the 
information given by him which can be 
admitted was that relating strictly to the 
discovery of the spade with which the 
grave was dug and that it was not possible 
to admit any statement by him that he 
murdered the deceased. 

So also in the other cases mentioned 
above, it will be seen that in each case the 
statement contains two parts: one part 
alone directly leading to discovery and the 
other a purely confessional statement which 
merely connects the discovered object with 
the crime. Now S. 27 reads : 

Provided that, when any fact is deposed to as 
discovered in consequence of information received 


from a person accused of any offence in the cus- 
tody of a police officer, so much of such informa- 
tion whether it amounts to a confession or not, as 
relates distinctly to the fact thereby discovered, 
may be proved. 

Clearly the two conditions formulated by 
Sir Shadi Lai C. J. in 10 Lah 283 30 must 
be satisfied for the applicability of the Sec- 
tion. The confessional connecting part does 
not satisfy these conditions. The words ‘‘so 

much of such information as relates 

distinctly to the fact thereby discovered" 
contemplate, it is submitted, the cutting up 
of the statement and receiving only that 
part that relates distinctly to the fact 
thereby discovered. 

The origin of S. 27 also points to the 
same conclusion. Clearly S. 27 is a para- 
phrase of Taylor’s Para. 902 (Edn. 11, 
page 614) : 

The prisoner’s statement as to his knowledge of 
the place where the property or other article was 
to be found, being thus confirmed by the fact, is 
shown to be true, and not to have been fabricated 
in consequence of any inducement. It is therefore 
competent to prove that the prisoner stated that 
the thing would be found by searching a particular 

was accordingly so found; but 
it would not, in such a case of confession impro- 
perly obtained, be competent to enquire whether 
he confessed that he had concealed it there. So 
much of the confession as relates distinctly to the 
fact discovered by it may be given in evidence, as 
this part at least of the statement cannot have 
been false. 

Moreover, I submit that the connecting 
confessional statement is no better than the »* 
statements which are scrupulously excluded 
under Ss. 25 and 26, Evidence Act, and 
S. 162, Criminal P. C., seeing that all the 
infirmities attached to statements falling 
under the latter Section are present in the 
connecting statements. Undoubtedly the 
statements falling under S. 162 are exclu- 
ded as they are recorded by police officers 
hurriedly in the middle of a crowd and 
confusion subject to frequent interruption 
and suggestions from by.standers". It is 
difficult to see how the purely confessional 
part, the truth of which cannot be tested 
by the discovered object, is in any way 
better than these statements. The investi- 
gating officers may be directed to take 
statements in the words of the accused but 
as observed by Sir Shadi Lai C. J. in 10 
Lah 28 3 30 it is not always possible to 
observe this salutary rule," obviously on 
account of the haste, confusion, etc. then 
existing. This is all the more dangerous 
where the investigating officer is inexperi- 
enced or where there is no other evidence 
aliunde. As observed by Graham J. in 
AIR 1930 Cal 29 1 33 ; 
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If that portion of the statement or information 
■whioh contains a confession of the commission of 
the crime were admitted, there would be a great 
temptation for the police to drag in statements 
of this nature. 

In (1893) 2 Q B 12 39 at page 18 Cave J. 

observes : 

I would add that for my part I always suspect 
these confessions, which are supposed to be the 
offspring of penitence and remorse and which 
nevertheless are repudiated by the prisoner at the 
trial. It is remarkable that it is of very rare 
occurrence for evidence of a confession to be given 
when the proof of the prisoner’s guilt is otherwise 
clear and satisfactory; the prisoner is not infre- 
quently alleged to have been seized with a desire 
born of penitence and remorse to supplement it 
witty a confession; a desire which vanishes as soon 
as he appears in a Court of justice. 

Again it is submitted that the extent of 
the admissibility of evidence under S. 27 
cannot depend upon the extent of the avail- 
ability of evidence aliunde. The gravity of 
the dangers attending the reception of such 
evidence varies inversely as the availability 
of evidence aliunde. Consequently it is not 
safe to admit such connecting confessional 
statements. 

Again in a recent case, 71 M L J 476= 
44 M L W 5 8 3, 40 their Lordships of the 
Privy Council have held that oral evidence 
of a pure confession made to a Magistrate 
under S. 164, Criminal P. C., is not admis- 
sible in evidence as the strict provisions of 
that Section are not thereby complied with. 
If the purely confessional portions of the 
statements are allowed to be deposed to by 
the investigating police officer it would, it 
is submitted, lead to the obvious anomaly 
that a police officer would be able to do 
what a Magistrate himself could not do. If 
a purely confessional part is allowed to go 
into evidence under tho garb of S. 27, it 
would virtually amount to an abrogation 
of the elaborate and strict provisions of 
S. 164, Criminal P. C. This aspect of the case 
has not been considered in any case. This 
Privy Counoil case has not been referred 
to in the recent Madras case, AIR 1937 
Mad 618. 38 

The admissions into evidence of state- 
ments, which do not distinctly lead to dis- 
covery but whioh only serve to conneob 
the accused with the crime, would be a 
high open gateway to a ground which is 
declared unfit for treading by Ss. 24 to 26, 

39. R v. Thompson, (1893) 2 Q B 12=62 L J 

M 0 93=6 R 392=69 L T 22=41 W R 626= 
67 J P 312 = 17 Oox 0 0 641. 

40. Nazir Ahmed v. Emperor, (1936) 23 A I R P 0 
263=1936 Cr 0 762=163 I 0 881=37 Or L J 
897=63 I A 372=17 Lah 629=71 MLJ 476 
=44 M L W 683 (P 0). 
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Evidence Act, and S. 162, Criminal P. C. 

No doubt it cannot but be said that in 
some cases the part of the statement lead- 
ing to discovery may become useless by the 
rejection of the connecting confessional 
statement. But such cases are rare. As the 
admission into evidence of such confessional 
connecting statements results in smashing 
the safeguards deliberately designed by the 
Legislature under Ss. 24, 25, 26, Evidence 
Act, and S. 162 and S. 164, Criminal P. C., 
and exposes innocent accused persons to 
the grave danger of being convicted, it is 
submitted that the first view is safe and 
preferable. 

The next question is what is meant by 
‘fact’ as used in S. 27. Under S. 3, Evi- 
dence Act, ‘fact’ as defined includes nob 
merely the physical fact whioh can be per- 
ceived by the senses, but also the psycholo- 
gical faob or mental condition of whioh any 
person is conscious. In 10 Lah 283 80 their 
Lordships have held that the word is used 
in the former sense under S. 27 and that 
the phrase “fact discovered” used by the 
Legislature refers to a material and not to 
a mental fact. In this respect also the 
Madras High Court has taken an extreme 
view. In A I R 1935 Mad 528 41 two out of 
the three learned Judges have held that 
the statement of the accused “I purchased 
the mattress from this shop and it was this 
woman (another witness) that carried the 
mattress” is admissible under S. 27 and 
that ‘fact’ as used in the Section need nob 
be a material object alone. The decision is 
based on the ground that 

it wa9 a confession that dlreotly led to the police 
offioer making tho discovory of not merely a shop- 
keeper and a cooly woman but that one had sold a 
mattress to the accused and the other had carried 
it for him from the shop. 

10 Lah 983 80 has been referred to and 
their Lordships observed that when the 
fact of pledge with Alla Din is treated as a 
fact discovered, the discovery of a shop- 
keeper, etc. would be discovery of faot. It is 
humbly submitted that a fact of the pledge 
with Alla Din is treated as a fact dis- 
covered, as a pledge with Alla Din amounts 
to a place of hiding and as the karas were 
discovered with him on such information. 
But the same thing cannot be said with 
reference to the discovery of the shop- 
keeper, etc. as they have not led to the dis- 

41. Emporor v. Ramanuja Ayyaugar, (1935) SS 
AIR Mad 628=1936 Cr 0*728=158 I 0 764 
=36 Cr L J 1442=58 Mad 642=68 MLJ 
Sup 73 (F B). 


1938 

covery of the mattress, seeing that it had 
been discovered previously. 

The statement of the accused is a piece 
of evidence which serves to trace the 
mattress to the accused. Such statements 
are exactly hit by S. 162 as observed by 
Lakshmanarao J. in the same case. Follow- 
ing 10 Lah 283 80 his Lordship (Lakshmana- 
rao J.) has also held that fact” refers to 
a material object. Otherwise the dangers 
pointed above in connexion with the dis- 
cussion about the admissibility of connect- 
ing confessional statements will be present 
in this case also. 

We have seen above that a statement of 
the accused leading to discovery of a fact 
is made admissible on the ground that 
it can tell its own tale which affords a 
guarantee for the truth of the statement. 
It follows that such a statement is not 
admissible where the fact has been pre- 
viously discovered by the police (AIR 1934 
Lah 786 42 ) or by some one else before the 
statement of the accused though not to the 
knowledge of the police (AIR 1934 Lah 
314 ) or when the object is in such a place 
as to be discovered by anyone without any 
special information given by the accused. 
The discovery of a witness to the crime or 
act of the accused, on his information, 
would not be a discovery of a fact within 
the meaning of the Section, 49 Cal 167 44 
and (1934) M W N 601, 4o but the decision 

42. Chiragh Din v. Emperor, (1934) 21 A I R Lah 
786=1934 Or C 1121=153 I O 228=36 Cr L 
J 313=36 P L R 40. 

43. Har Nairan v. Emperor, (1934) 21 A I R Lah 

314=1934 Or 0 545=152 I G 565=36 Cr L J 
189=35 P L R 203. 

44. Supdfc. & Remem. of Legal Affairs, Bengal v. 

Lalit Mohan Singha, (1922) 9 A I R Cal 342 
=62 IC 578=22 Cr L J 562=49 Cal 167=25 
C W N 788. 

45. Palanaidi Vedan v. Emperor, (1934) MWN 601. 
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in A I R 1935 Mad 528 41 must be taken to 
be against this view. 

In 11 Bom H C R 242 23 West J. ob- 
serves that the Court must not under cover 
of S. 27 allow discovery of ordinary arti- 
cles like lathis, knives, sticks and clothes 
to be introduced and admit practically con- 
fessions to the police” and that the discovery 
ought to be of a fact which is directly 
connected with the crime apart from the 
statement. Again where there are several 
accused and it is not possible to say which 
of them gave the information leading to 
the discovery of facts, the whole evidence 
of joint discovery is inadmissible. But when 
the information is given by several accused 
one after the other, it is admissible as 
against the person who first gave the infor- 
mation. It has been held in several cases 
that custody under S. 27 does not mean 
that the accused must have been actually 
arrested. In the case of mere suspects who 
have not been formally charged with any 
offence or arrested under any Section of the 
Criminal Procedure Code, their presence 
with the police under some restraint 
amounts to custody” which is contem- 
plated by this Section. 

The result of the above discussion is that 
evidence which is wholly insufficient to 
convict an accused person in some provinces 
is more than sufficient to convict and hang 
him in some other provinces. Such a result 
is undoubtedly very deplorable. As it is not 
possible, in the ordinary course of things, 
to secure an all binding Privy Council 
decision in respect of criminal matters, it 
is fervently hoped that the Imperial Legis- 
lature will intervene at an early date and 
set at rest the difference of opinion among 
the various High Courts by making suitable 
amendments to S. 162, Criminal P. C., and 
S. 27, Evidence Act. 


Statements by accused persons 


THE LAW OF MERCHANDISE MARKS 

by N. C. Narsimha Acharya, B. a. ll. b., Advocate , High Court , Bombay. 


The law relating to merchandise marks 
13 embodied in the Merchandise Marks 
Act, being Act 4 of 1889. As the title of 
the Act itself states, it relates to fraudu- 
lent marks applied to merchandise. With 
the advance of trade, this Act has become 
quite inadequate to safeguard the interests 
°f bona fide traders, holding trade or mer- 
chandise marks of their own in respect of 
^heir articles of trade. The Merchandise 
■Clarks Act being a half-a-century-old enact- 


ment, is truly considered to be obsolete in 
these days, because of the number of loop- 
holes it provides for dishonest and unscrupu- 
lous men to escape detection when they 
palm off their goods in a way that may not 
fall within the four corners of the Merchan- 
dise Marks Act. There are many cases which 
escape detection, as I shall show below : 

Section 2, sub-s. 3 defines a false trade 
description. The Merchandise Marks Act 
punishes the offence of applying a false 
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trade description in cases where the 
offence will not fall technically under Sec. 
478, I. P. C. For instance, it has been held 
that “where design or pattern covers the 
whole body of the goods and appears to be 
part and parcel of the goods” then there 
was no “trade-mark” under S. 478 nor a 
trade description within the terms of S. 2, 
sub-s. 2 or S. 4, Merchandise Marks Act. 
The copying of such design or pattern did 
not amount to an offence either under Sec. 
486, I. P. C., or under S. 7, Merchandise 
Marks Act. It was so decided in 15 Cr L J 
670. 1 From this, it is certain that certain 
malpractices of unscrupulous traders will 
certainly escape being dealt with under the 
Merchandise Marks Act. Unless there is a 
regular trade-mark law in India, the sale of 
spurious products as described in the above 
definition, is sure to continue. The law, as 
it stands, affords only a limited protection 
to bona fide traders. The term ‘merchan- 
dise mark’ must necessarily mean every 
mark whether registered or not and whe- 
ther it falls under the technical definition 
of a trade mark under the Indian Penal 
Code or not, so that, bona fide traders may 
not suffer. 

Another important question that arises 
when considering the Merchandise Marks 
Act as such, is whether the person that 
sets the law in motion should be an 
aggrieved person or not. Under the Act as 
it stands, it is a matter of doubt, whether 
on the application of ‘ a false trade des- 
cription” or for an infringement of a mer- 
chandise mark, the only person competent 
to set the law in motion is the person 
aggrieved. Of course, a trade mark means 
the exclusive mark of a person or trader 
who necessarily must suffer if the same is 
infringed. By analogy of the definition 
given in S. 28, I. P. C., and on reading 
S. 4, Merchandise Marks Act, one is led 
to think that even under the Merchandise 
Marks Act, on a false description being 
applied to the goods by an accused person 
only the person who is aggrieved, that is to 
say, only that person who has been sub- 
jected to some loss by having his merchan- 
dise mark copied, would he competent to 
proceed against him. Supposing a trader 
describes the goods as “made in Switzer- 
land although they are made in Japan: in 
that case, if a Swissman files a case saying 
that the application of the words “made in 

1. Narumal Khemckand v. Bombay Co. Ltd., 
(1914) 1 A I R Sind 109=26 I C 998=15 Cr 
L J G70=8 S L R 89. 


Switzerland” are false and would fall under 
the definition of applying a false trade 
description”, then, the accused may turn 
round and say: “Yes I have applied the 
words, but how can you hold me liable ? 
/You are not the person aggrieved as you 
do not hold any merchandise mark. I may 
have cheated people but you have no right 
to say I have applied a false merchandise 
mark because you do not hold a merchan- 
dise mark specially to yourself, which I 
have infringed.” I am led to think from a 
close study of the Sections, such a defence 
is not unmaintainable. Great quantities of 
goods of a spurious character are passed off 
as made in a country in which they are 
never manufactured. That may amount 
to cheating in general, but a person other 
than the one whose merchandise mark ' 
is infringed, it seems, cannot really set 
the criminal law in motion against the 
accused according to the law as at present 
standing, because the accused may contend 
that the man who complains, granting that 
accused himself had applied a false trade 
description, cannot come to Court, because 
he has no property in that merchandise 
mark, which is infringed. If this interpre- 
tation is accepted, then the merchandise 
mark, like a trade mark, should belong 
to a person complaining who is aggrieved 
by the accused infringing his merchandise 
mark. 

Merchandise mark is a genus of which 

ll u 

trade mark” is a species. Because trade 
mark has been given a technical meaning, 
the Merchandise Marks Act takes into 
account other marks which do not come 
under the narrow meaning assigned to a 
“trade mark.” The Merchandise Marks 
Act, being a consolidated Act, deals with 
offences referring to both the kinds of 
marks, viz. trade marks and merchandise 
marks. Whereas trade mark refers prima- 
rily to a design whether applied to goods 
or not, a merchandise mark has only to be 
viewed from the point of view of the goods 
which form the articles of trade of a mer- 
chant. From some decided cases, it could 
bo seen that where a prosecution failed 
under S. 486, I. P. 0., it generally failed 
also under Ss. 6 and 7, Merchandise Marks 
Aot. 

In 32 OWN 11 15, 2 it was held that 
where it was doubtful whether a soda 
water bottle could itself be considered a 

2. E. S. Olpadvolla v. James Wright, (1928) 16 
AIR Cal 878=117 I C 691=30 Or L J 882= 
32 0 W N 1116. 
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trade mark, having regard to the language 
of S. 28, I. P. C., the conviction under 
S. 486, I. P. C., together with the convic- 
tion under the Sections of the Merchandise 
Marks Act was set aside. The Calcutta 
High Court reviewing the judgment of the 
Magistrate who held that the bottle itself 
was part of the complainant’s trade mark, 
stated it was doubt’ful whether a bottle 
itself could be regarded as a trade mark, 
and hence they quashed the conviction and 
sentence under S. 486 ; and in view of the 
samp doubt they further held that the con- 
viction under the corresponding Ss. 6 and 7, 

Merchandise Marks Act, must also be set 
aside. 

The point most emphasized, as it seems 
to me from the decisions, is that for a con- 
viction under the Merchandise Marks Act, a 
trader must pass off his own goods as those 
of another. In J. M. Dunbar v. Holland 
Bombay Trading Co.? Pratt J. C. held that 
the term merchandise’ means a marketable 
commodity in respect of which a merchant 
has exercised some mercantile function’. If 
that is a correct definition, then the question 
to be determined in each case would be what 
are the goods of a complainant in respect of 
which he has exercised some mercantile 
functions ? In other words, what is the spe- 
cial merchandise mark, which distinguishes 
his goods from those of others, regard being 
had to the definition given by Pratt J. C. 
to the term “merchandise” and the way in 
which S. 4, sub-s. 1, Merchandise Marks 
Act, defines a false trade description, both 
of which pointing to a person to be injured. 
The injury caused to the complainant 
appears to be therefore the crux of the 
complaint or of a charge under the Mer- 
chandise Marks Act. At p. 415 of 31 Cal 
411 4 the above point seems to have been 
clearly touched. The Judge stated there as 
follows : 

The point seems to depend on whether the appli- 
cation of the term “Masta Marka”in the language 
°* I* P* C., or S. 4 (1), Merchandise Marks 

Act “reasonably calculated to cause it to be be- 
lieved or to lead persons to believe that fishhooks 
sold under mark E are the merchandise of the 
opposite party”. 

In the same case, while considering the 
facts that go to constitute an offence under 
the Merchandise Marks Act, the Judges 
observed that 

the respondent’s (namely the complainant’s) right 
to the exclusive use of the mark which may ac- 

3. (1919) 6 A I R Sind 93=50 I C 165=20 Cr L 

J 277 = 12 S L R 129. 

4. Emperor v. Bakaullah Mallik, (1904) 31 Cal 

411= 8 C W N 307 = 1 Cr L J 140. 


quire such a designation is at least not plain 
enough for us to consider it proved as against a 
person charged with an offence. 

In the same judgment was found that 
the description complained of was too 
vague and uncertain for them to rely on, 
as the mark E was not a false trade mark 
or false trade description in the sense men- 
tioned. It was held that when the appel- 
lants sold fishhooks in boxes similar to 
respondent’s with a design of one fish with 
head and tail turned up, they were held 
not to amount to an infringement of the 
trade mark of respondent, who also sold 
hooks with the design of two fishes crossed, 
with their heads and tails turned up. The 
case in 23 I C 689 s is an authority for the 
proposition that the words occurring in 
Ss. 6 and 7, Merchandise Marks Act, must 
be considered with reference to the defini- 
tion in the General Clauses Act. Taking all 
the above cases, it is clear that some kind 
of mark, whether a trade mark or a mer- 
chandise mark, is necessary for the com- 
plainant to succeed in respect of a charge 
under Ss. 6 and 7, Merchandise Marks Act. 

A false trade description” must, it appears^ 
specifically refer to the “merchandise” of 
an individual or of a body of persons whose 
rights it should infringe. A trade descrip- 
tion or a merchandise mark cannot be inter- 
preted to mean a vague general right 
enjoyed by the public at large. 

The complainant, if he admits that he 
has no trade mark or a merchandise mark 
by which he exercises some mercantile 
function with reference to the goods dealt 
with by him, cannot, it seems, maintain a 
charge against the accused under the Mer- 
chandise Marks Act. A complainant to suc- 
ceed must show that the accused had used 
his trade mark or merchandise mark or 
something nearing that in its design or 
form or get-up. The main object of the 
Legislature in promulgating the Merchan- 
dise Marks Act is to prevent a trader pas- 
sing off his own goods as those of another, 
as was held in J. N. Dunbar v. Holland 
Bombay Trading Co. 3 If that is so, the 
enactment clearly excludes a case of public 
cheating, for instance, by palming off goods 
as manufactured in a country different 
from that in which they are manufac- 
tured, although no infringement of a speci- 
fic merchandise mark is therein involved. 

If the Act is to achieve the purpose in 

5. Seena M. Haniff & Co. v. Lipfcons Ltd., (1914) 

1 A I R L B 15 = 23 I C 689=15 Cr L J 337 
=7 LBR 306. 
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view, deception of the public should be consideration the various factors that seek 
made the main ground of an offence and to defeat the purpose with which the Act 
made punishable as such, after taking into was enacted. 


MALICIOUS PROSECUTION 


The tort of wrongfully setting the crimi- 
nal law in motion against another person 
is significantly styled “malicious prosecu- 
tion”. It would be better still if it were 
called “malicious and unfounded prosecu- 
tion,” apart from the name being cumber- 
some, for the tort is only committed in 
strictly limited cases. The reason is that 
in the public interest criminals must be 
brought to justice, and a prosecutor who 
acts honestly and on good grounds ought 
not to be liable for damages on account of 
bringing a case before the Criminal Courts 
for inquiry. The chief matters which a 
plaintiff must show, on the rare occasions 
when he appears to be entitled to damages, 
are that the defendant acted with “malice,” 
and in the absence of what is called “rea- 
sonable and probable cause.” The word 
“malice” is used in the technical sense of 
any motive, other than an honest desire to 
bring a person believed to be a criminal 
to justice. 

According to the usual statement of the 
law, these are the elements which con- 
stitute a cause of action for malicious pro- 
secution. The defendant must have started 
proceedings against the plaintiff ; they 
must have been of a criminal nature ; they 
must have ended in the plaintiff’s favour ; 
the defendant must have acted without 
reasonable and probable cause, and with 
malice ; and the plaintiff must have been 
caused special damage. 

Although absence of reasonable and pro- 
bable cause is a negative thing, it was 
decided by the House of Lords in (1886) 
11 A C 247 1 that the burden of proving it 
is on the plaintiff ; it is not for the defen- 
dant to prove that he had reasonable and 
probable cause for his aotion but for the 
plaintiff to show that he had none. The 
reason is, as mentioned, that this factor is 
an essential part of the plaintiff’s cause of 
action, and all essential elements in a 
cause of action must be proved by the per- 
son who relies upon it. Reasonable and 
probable cause means roughly some good 
ground for thinking the plaintiff guilty of 


1. Abrath v. North Eastern Railway Co., (18 
11 A C 247=52 L J Q B 620=49 L T 61f 
32 W R 50. 


a crime. This involves a genuine belief by 
the defendant that particular facts are true 
and a genuine belief that, if they are true, 
the plaintiff has committed a crime. The 
genuine belief must, in each respect, be 
well founded. An exact and celebrated 
definition was given by Hawkins J. in 
(1881) 8 Q B D 167 3 at p. 171 as follows: 

I should define reasonable and probable cause 
to be an honest belief in the guilt of the accused, 
based upon a full conviction, founded upon rea- 
sonable grounds, of the existence of a state of cir- 
cumstances, which, assuming them to be true, 
would reasonably lead any ordinarily prudent and 
oautious man, placed in the position of the acouser, 
to the conclusion that the person oharged was 
probably guilty of the crime imputed. 

Analysis of the contents of this compli- 
cated statement is necessary. The definition 
says that : (a) there must be a full convic- 
tion of the existence of a state of circum- 
stances ; (b) the conviction must be founded 
on reasonable grounds ; (o) the existence of 
that state of circumstances must justify 
an inference of guilt on the part of the 
plaintiff ; (d) an inference of probable guilt 
is enough, but (e), the inference must be 
one which an ordinarily prudent and oau- 
tious man, placed in the position of the 
accuser, would draw. Finally, the acouser 
must genuinely believe in the guilt of the 
person charged. The prosecutor has no 
right to institute proceedings merely because 
it is possible that the incriminating facts 
are true; there must be reason to think that 
they really are. Again, a prosecutor has 
no right to draw hasty inferences which 
would not commend themselves to a rea- 
sonable man, and, further, if he makes a 
mistake on the character of some crime, 
and what must be proved to establish it, 
he takes the risk. But, on the other hand, 
he is not prohibited from commencing a 
prosecution simply on the ground that the 
facts do not proclaim as a matter of com- 
plete certainty that the person accused is 
guilty. That is a matter for the judicial 
tribunal to decide, and the prosecutor is 
not compelled to try the issue before the 
Court, if he is satisfied that there is a case 
for investigation. 

2. Hioks v. Faulkner, (1881) 8 Q B D 167=61 
L J Q B 268=30 W R 545. 
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In (1938) 1 All E E l 3 decided on 22nd 
December 1937, the topic of reasonable 
and probable cause was carefully con- 
sidered by the House of Lords, the leading 
judgment being delivered by Lord Atkin. 
On 25th January 1935, the defendant 
Mr. Smith, a builder, preferred before the 
Justices of the Peace at Edmonton a charge 
against Capt. Herniman, the plaintiff, a 
timber merchant, and against Rickard, who 
had carried the latter’s timber, of con. 
spiracy to defraud Mr. Smith in the supply 
and delivery of timber, and of obtaining 
34Z. from him in pursuance of the con. 
spiracy. Captain Herniman was arrested, 
committed for trial, found guilty, and 
sentenced to imprisonment at the Central 
Criminal Court, but the conviction was 
quashed by the Court of Criminal Appeal. 

The plaintiff had, during 1933 and 1934 
been supplying the defendant with timber. 
This he bought from importers, and, as a 
general rule, his carrier, Rickard, sent a 
lorry with a delivery order to the docks 
and the timber was taken direct to the 
defendant's building sites. At the docks, 
Rickard s lorry driver received a dock pass 
with particulars of the timber as it left the 
docks, and he was supposed to copy from 
this the contents of the delivery note, 
which was signed on the site by the repre- 
sentative of the builder and from which 
the invoice was prepared. 

Late in 1934 a lorry driver named 
ledger, who had been employed by Eickard, 
informed Smith that he had been instruc- 
ted by Eickard to make alterations from 
time to time in the quantities and dimen- 
sions in copying them from the dock pass 
on to the delivery note. These alterations 
would have the effect of increasing the 
Price Smith paid to Herniman. Smith 
became suspicious, and when the police 
obtained from the dock copies of the dock 
Passes, which confirmed the story, the pro. 
secution was launched, and, as stated, Her. 
mman and Eickard were charged with 
conspiring to defraud Smith, and obtaining 
money from him by false pretences in pur- 
suance of the conspiracy. The conviction 
was eventually set aside because Herniman 
and Eickard offered an explanation to the 
following effect : That Edger himself had 
be ® n remo ving timber from Eickard’s yard, 
and had made the alterations in the deli.’ 
very notes, and made the accusations 
against his employer to Smith, in order to 

gggggaj_ hi8 own guilt. This version of th e 
d> Herniman v. Smith, (1938) 1 All E R 1. 
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events was accepted as true, or at least as 
reasonably capable of belief, so that, if 
Smith bad asked for and been given this 
explanation, he might have hesitated before 
starting a prosecution. But, in the absence 
of explanation, certainly the statement of 
Edger, coupled with the divergencies be. 
tween the dock passes and the delivery 
notes in the case of what were plainly 
identical consignments, the fact that some 
of the alterations were in Eickard’s hand- 
writing, and the fact that it was Herniman 
who would gain the most from anv fraudu- 
lent alteration, were enough to induce a 
reasonable suspicion. 

Much trouble was taken in the Courts 
below to ascertain whether the defendant 
bad taken reasonable care to determine the 
true facts. In particular, counsel for the 
plaintiff argued that the defendant ought 
to have asked the plaintiff for an explana. 
tion. Lord Atkin quoted with approval the 
definition of Hawkins J. in (1881) 8QBD 
1 67 “ and, applying that, he thought that 
the truly relevant evidence was the facts 
on which the prosecutor in fact did act. 

Un principle, other facts, upon which he did 

not act, appear to be irrelevant. When the Judge 

knows the facts operating on the prosecutor's 

mind, he must then decide whether they afford 

reasonable or probable cause for prosecuting the 
accused . 

Speaking of the argument that an ex- 
planation should have been invited, his 
Lordship said that no doubt circumstances 
might exist in which it would be right 
before charging a man with misconduct’ 
to ask him for an explanation, but certainly 
no general rule could be laid down. The 
practical consideration intervened that, if 
this were done in some cases, material 
evidence might be made to disappear. It 
was not required of any prosecutor that he- 
must have tested every possible relevant 
fact before he took action. His duty was 
not to ascertain whether there was a 
defence, but whether there was reasonable- 
and probable cause for a prosecution on 
the whole of the facts. Therefore his Lord- 
ship had come to the same conclusion as 
the Court of Appeal, that there was no 
want of reasonable and probable cause. 
Lords Russell of Killowen, Macmillan, 
Maugham and Roche agreed. 

The decision creates no new law. It 
will however be very helpful when an 
authority giving a clear account of “want 
of reasonable and probable cause ” is re- 
quired. It has in addition exposed a fal-. 
lacy. It is wrong to import into the law/ 
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of malicious prosecution notions derived 
from the law of negligence, and so set on 
foot a tedious inquiry into whether the 
defendant took reasonable care. The mate- 
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rial question is : What information came 
to the defendant’s mind? It is upon this 
that the issue is to be decided. — The Law 
Journal . 
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Law and Practice of Banking (Edn. 3), 

by Sohrab E. Davar, Barrister. at-Law, 
Advocate (O. S.), Bombay : Published by 
Butterworth & Co. (India) Ltd., Avenue 
House, Chowringhee Square, Calcutta. 
Pages 732. Price Es. 10 net. 

The fact that the 2nd edition was sold out 
in a little over a year bears ample testimony 
to the popularity of the book. This edition 
has been carefully revised and brought 
up-to-date, in many particulars. The prin- 
ciples of Banking Law have been clearly 
explained and are well illustrated and sup- 
ported by legal decisions, both Indian and 
English. The book is bound to retain its 
popularity with the legal profession and 
the Bank Officers. The printing and get-up 
are good and the price moderate. 


The Hindu Code (Edition 4), by Sir 

Hari Singh Gour, m.a., d. Litt., d.c.l., 
LL.D. The book can be had at the Central 
Book Depot, Nagpur. Pages 1277. Price 
Es. 20 net. 

This monumental book on Hindu law 
needs no introduction to the legal profes- 
sion. The author, well-known for his learn- 
ing, research and industry, has in the 
present edition taken care to see that every 
obsolete case and principle is omitted; and 
in so doing he has practically rewritten 
the entire work, condensed it in parts, 
annotated all the Sections and added to 
them wherever necessary. Thus the book 
has been made up-to-date in every detail. 
We are sure the present edition will be 
very much appreciated by the members of 
the Bench and the Bar. Further, it is 
bound to be of immense help to the Legis- 
lature, should they undertake the task of 


codifying the Hindu law. The printing is 
good and the get-up attractive. 


Mayne's Treatise on Hindu Law and 
Usage (Edn. 10), by S. Srinivasa Iyen- 
gar, b.a., B.L., Advocate : Publishers Hig- 
ginbothams, Madras. Pages 1057. Price 
Es. 21. 

The publishers and editor of this edition 
deserve to be congratulated for bringing 
out an up-to-date edition of this authori- 
tative book, especially in view of the fact 
that it is 16 years since the last edition 
was published. During this long interval 
of time, Hindu law which is essentially 
a judge- made law has undergone material 
changes, both by a great number of deci- 
sions and by legislation, and the editor’s 
task must have been one of exceptional 
difficulty. While a great part of what Mr. 
Mayne wrote has been retained, many 
parts of the work have been re-written and 
two new chapters have been added, one on 
the Hindu Women’s Eights to Property 
Act and the other on Impartible Estates. 
The development of Hindu law which 
was an integral part of Mr. Mayne’s book 
has been revised in view of the later re- 
searches and wealth of material made 
available by several Sanskrit scholars. The 
three appendices giving Samskars and 
Order in obsequies, Order of Bandhu Suc- 
cession in Mitakshara and the Maru- 
makkattayam and Aliyasantana law add 
considerably to the comprehensive nature 
and utility of the book. The case law has 
been brought up to the end of July 1938. 
W e trust that this edition of Mayne’s 
Hindu Law which has come to be a classic 
will continue to be one of the standard 
works on Hindu law. 
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SUITS FOR INJUNCTIONS AGAINST MUNICIPALITIES 

Necessity of Notice 
Present Law Requires Amendment 

by Balwant Singh Lokram, Advocate, Shikarpur, Sind. 
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Municipal Corporations and their officers 
and servants enjoy certain statutory privi- 
leges regarding suits brought against them 
in respect of any act purporting to be done 
under the provisions of the Municipal Act 
or any by-law, rule or order made there- 
under, or in respect of any alleged neglect 
or default in the execution of the Act. The 
provisions in the various statutes confer- 
ring these privileges are intended to give 
the several municipal authorities protec- 
tion against being sued except in the man- 
ner provided in the several statutes for 
acts purported to have been done by them 
under the statute but which do not come 
within its terms. The said privileges are : 
tU ^Necessity of notice prior to suit. (2) 
-Lapse of certain time from the issue of 
such notice to enable the municipal autho- 
rises to consider their position and to 
tender amends, if necessary. (3) Institution 
ot a suit within a special period from the 
sccrua! of the right to sue, usually sis 
months. The object of the notice is to give 
to the corporation or the officer or servant 
concerned an opportunity of setting matters 
right, making amends, and restoring what 

has been taken or paying for the damages 
which have been done. 

The provisions of law on the above sub- 
ject, so far as they are applicable to the 
Bombay Presidency and the Province of 

in S SW th u Gi , ty of Bombay) are found 

1925 ^ unici P al Boroughs Act, 

M iQn/c 7, J° mbay District Municipal 

naW^inoo 255, Clfcy of Karachi Munici. 
pal Act, 1933 and S. 136, Bombay Local 

Boards Act 1933. At one time there was 

a confljct of decisions on the question whe- 

i j P , nor to tbe institution of a suit for 

an ncf ’ ^ a - 13 f0r the Prevention of 

law i." u mi , S3 ! 0 ?' a nofcic0 - if required by 
, s absolutely necessary. There had 

tween 8 f k ark6d difference °f opinion be. 
ffi!V h V 18WS taken by tbe Bombay 

Conrto C °f n T the ° ne hand and the Hi g b 

on Hk of Cal °utta, Madras and Allahabad 

P Ci°Qna r ' u D - V ruling under S ' 80 - Civil 

1 / 08 >.' wbl c b deals with the require- 
S °f notice of suit intended to be filed 
against Government, it was held by the 


Bombay High Court that in suits to res- 
train by injunction the commission of some 
official act prejudicial to the plaintiff where 
the immediate result of the act would be 
to inflict irremediable harm, S. 80 did not 

compel the plaintiff to wait for two months 
before bringing his suit. 

In 18 Bom L R 243 1 the plaintiff gave 
a notice of suit to Government under S. 80, 

Cl i!-i 0 ,° 2nd May 1912 ' In the mean- 

while, Mamlatdar threatened to demolish 

the Property which was the subject-matter 
of suit. The plaintiff thereupon filed the 
suit on 19th June 1912, praying for a 
declaration that a piece of land in front of 
his house belonged to him and for a per- 
petual injunction restraining the defendant 
from interfering with his enjoyment of it. 
It was objected that the suit was bad as 

aving been brought within two months 
from the date of the notice. Held, that the 
suit was not barred by S. 80, Civil P C 

1908, as the plaintiff had to precipitate 
the institution of the suit owing to the 
threat held out by the defendant’s agent 
to demolish the property in suit during the 
currency of notice. In the course of the 
judgment, Batchelor J. observed .* 

1 am of opinion, as I said in 37 Bom’ 243,2 that 
the object of S. SO is to enable the Secretary of 
btate, who necessarily acts usually through agents, 
time and opportunity to reconsider his legal posi- 
tion when that position is challenged by persons 
alleging that some official order has been illegally 
made to their prejudice. If, then, that is the object 
ot the bection which in terms allows a private 
litigant to sue the Secretary of State for redress, it 
appears to me undesirable to extend the meaning 
and the scope of the Section so as to produce this 
result, that although a private person is empowered 
to sue the Secretary of State after two months’ 
notice, yet the Secretary of State’s agent during 
the currency of two months is to be permitted to 
destroy the material object which is the very sub- 
ject-matter of the 6uit It is small gain "to a 

private person to enact that he may have redress 
against a defendant after two months’ notice, if 
during the currency of two months, the defendant 
is allowed to make redress impossible. The right 
of suit, which is expres sly granted by the Legis- 

1. Secy, of State v. Gulam Rusul, (1916) 3 A I R 

Bom 296=34 I 0 635=40 Bom 392 = 18 Bom 

L R 243. 

2. Naginlal Chunilal v. Official Assignee, Bombay, 

(1913) 37 Bom 243=17 I G 876=14 Bom L R 

1148. 


130 Journal Suits for injunctions 

lature, cannot, in reason, be deferred until its 
exercise has become illusory. 

The High Courts of Calcutta, Madras 
and Allahabad, after some difference of 
opinion among their Subordinate Courts, 
held that S. 80, Civil P. C., 1908, and 
S. 424, Civil P. C., 1877, which it super- 
seded, are to be strictly complied with and 
are applicable to all forms of action and 
all kinds of relief. The Sind Court adopted 
the view of the Bombay High Court, in 
3SLR 175, 3 7 S L R 31 4 and 14 S L R 
46, 5 where it was held that service of notice 
prescribed by the statute is the condition 
precedent to the institution of a suit for an 
act already done under the powers con- 
ferred by the statute, but not to the institu- 
tion of a suit which aims at preventing an 
act from being immediately or irrevocably 
done. But the decision of the Privy Council 
in A I R 1927 P C 176° has however set 
the controversy at rest. In that case it has 
been held by their Lordships that a suit, 
the notice whereof to the defendant is a 
statutory obligation to be fulfilled before 
the institution, cannot be proceeded with, 
if no such notice has preceded it, and that 
even a suit for injunction is not an excep- 
tion to the rule requiring the formality of 
notice being gone through, whatever the 
hardship to the plaintiff, a strict insistence 
of this rule may entail. Judges have to 
interpret the law as it is and not as it 
ought to be. 

The above Privy Council case was fol- 
lowed by the Sind Court in A I R 1928 
Sind 76" where, treating the Bombay view 
on the point as exploded law, it was held 
that a suit in which inter alia an injunction 
is prayed for is still ‘a suit’ within the mean- 
ing of the words of S. 80 which imposes a 
statutory and unqualified obligation in res- 
pect of the notice contemplated under the 
Section, and the Section applies to a suit 
for injunction even where the delay of two 
months, contemplated by the Section, is 
likely to result in immediate injury to the 
plaintiff. In A I R 1930 Sind 287 s (a case 

3. Fundoomal v. Mahomed Shariff, (1909) 3 

SLR 175=4 I 0 1166. 

4. Mohamedali v. Karachi Municipality, (1913) 

7 8 L R 31=20 I 0 572. 

5. Virji v. Karaohi Municipality, (1920) 7 A I R 

Sind 9=56 I O 627=14 SLR 46. 

6. Bhagchand Dagdusa v. Seorotary of State, 
(1927) 14 A I R P C 176 = 101 I 0 257 = 61 
Bom 725=54 I A 338 (P C). 

7. Vishnomal v. Court of Wards, Sind, (1928) 

16 A I R Sind 76=105 I 0 729=22 8 L R63. 

8. Daily Gazette Press Ltd. v. Karachi Munici- 
pality, (1930) 17 A I R Sind 287=127 I 0 690 
=26 SLR 142. 


AGAINST MUNICIPALITIES A. I. R» 

under the Bombay District Municipal Act, 
1901, for injunction), Rupchand A. J. C., 
after discussing the case-law on S. 80, Civil 
P. C., and the observations of their Lord- 
ships of the Privy Council in A I R 1927 
P C 176 G observed : 

To my mind, these weighty observations apply 
mutatis mutandis to a suit under S. 167, Bombay 
District Municipal Act (corresponding to 8. 206, 
Bombay Municipal Boroughs Aob, 1925). 

It was held in that case that a suit for 
injunction brought against a Municipality 
without previous notice is liable to be dis- 
missed. This ruling was given in the case 
at a preliminary stage, in an appeal on an 
order on an interlocutory application under 
O. 39 for temporary injunction. At a later 
stage Mehta A. J. C. tried the suit and 
concurring with Rupchand A. J. C., dis- 
missed the suit for want of notice under 
S. 167, Bombay District Municipal Act, 
1901 : AIR 1932 Sind 104.° 

From the perusal of the above case-law 
on the subject, one thing is clear, that the 
learned Judges of the High Courts, while 
interpreting the law as it stands, did rea- 
lize that in suits for injunction, giving of 
notice and waiting for two months would 
very often frustrate the very object of the 
suit. In that connexion, it is worthy of 
note to reproduce here some remarks from 
the judgment of Rupchand A. J. 0. in 
AIR 1930 Sind 287 8 : 

I am quite consolous of the serious consequenoe9 
whioh are likely to result from adopting this view, 
and deviating from the practice whioh has hitherto 
been adopted, of permitting such suits without 

notice But Judges are not responsible for 

Acta passed by the Legislature, and, in the words of 
Lord Bacon, they ought to remember that their 
oflico is jus dicer e and not jus dare % to interpret 
tho law and not to make law or give law. It is 
thoir duty to abide by the words of the statute 
without attempting to reform it according to the 
supposed intention of the Legislature, or exolude 
oases which fall within the express meaning of 
tho rules in ordor to make the law reasonable. 

In the next paragraph in the same judg- 
ment, the learned Additional Judicial Com- 
missioner suggests that the provisions of 
law in India relating to suits against public 
authorities should be brought in line with 
the English law. Referring to the Public 
Authorities Protection Act, 1893, the learn- 
ed Judge observes : 

The Publio Authorities Proteotlon Aot, 1898, 
has made radical ohauges on this subjeot while 
continuing to aford proteotlon to publio autho- 
rities and employees by depriving a plaintiff of hla 
right to file a suit after a certain period from the 

9. Daily Gazette Press Ltd. v. Karaohi Muniol« 
pallty, (1932) 19 A I R Sind 104=137 I O 
348=26 S L R 7S, 
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date of the cause of action, it has provided that 
want of previous notice of the iotended suit is no 
bar to the maintainability of the suit, but em- 
powers the Court to mulct the plaintiff in costs, 

where such notice if given might have prevented 
litigation. 

This Act also contains a very healthy proviso, 
that it shall not affect any proceedings by any 
department of the Government against any local 
authority or officer of a local authority. An 
amendment of the sections pertaining to suits 
against local authorities on the lines of the above 
Act is long overdue, and I think it will not be too 
much to suggest that it is desirable that the provi- 
sions relating to suits against public authorities in 

India should be brought in line with the English 
law. 3 

Section 49, Punjab Municipal Act, 1913, 
which deals with the point of notice of suit, 
exempts the suits for injunction from its 
operation by including a proviso in the 
following words : 

Provided that nothing in this Section shall 

apply to any suit instituted under S. 54, Specific 
Relief Act, 1877. 

The United Provinces Municipalities Act, 
i916, while providing the necessity of notice 
of suit in S. 326, contains a saving clause 
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with respect to suits for injunction in the 
following words : 

(4) Provided that nothing in sub s. (1) shall be 
construed to apply to a suit wherein the only relief 
claimed is an injunction of which theobject would 
be defeated by the giving of the notice or the post- 
ponement of the commencement of the suit or 
proceeding. 

It is a wonder that the Government of 

Bombay did not take notice of the weighty 

suggestions of the Court of the Judicial 

Commissioner of Sind in eight years’ time 

and now that Sind has its separate Legis. 

Iatiire, it is expected that S. 167, Bombay 

District Municipal Act, S. 206, Bombay 

Municipal Boroughs Act, S. 136, Bombay 

Local Boards Act, and the City of Karachi 

Municipal Act will be amended as early as 

possible, so as either to altogether save 

suits for injunction against Municipalities 

and local boards from the operation of the 

above provisions or amend them to bring 

them in line with the English law as 

contained in the Public Authorities Protec 
tion Act, 1893. 


INSTALMENTS UNDER THE U. P. AGRICULTURISTS’ RELIEF ACT 

by N. D. Pant, Advocate, High Court, Allahabad. 


Proviso 1 to S. 3 (l), United Provinces 
Agriculturists’ Belief Act (Act 27 of 1934 
as amended by Act 3 of 1935), empowers 
the Court to grant instalments not extend- 
ing beyond a period of 4 years in cases of 
agriculturists to whom Ch. 3 of the Act 
applies, and up to 15 years in the cases of 
other agriculturists. Thus, whether an 
applicant for instalments would be entitled 
to a period of 4 years or 15 is determined 
exclusively by the applicability or other- 
wise of the chapter to his case. The term 
agriculturist’ is defined in S. 2, sub-s. (2) 
\a) to (h) of the Act. Proviso 1 to the Sec- 
fcion lays down that for S. 3 and certain 
other purposes, the term 'agriculturists’ 
would also mean persons (hereinafter called 
the bigger agriculturists) who would belong 
to the above classes if the limits to land 
revenue, local rates, etc. were omitted. It 
may be noted that Ch. 3 is not included in 
the Proviso, with the result that the bigger 

agriculturists would not come within its 
scope. 

Chapter 3 of the Act includes Ss. 9 to 27, 
o which Ss. 11 and 12 deal with the 
redemption of mortgages. The other Sec- 
ions are merely declaratory or proce- 
dural governing disputes arising between 


mortgagors and mortgagees. S. 11 gives a 
summary remedy to the agriculturist to 
redeem possessory mortgages executed by 
him after the Apt, while S. 12, which is 
much wider in its scope, entitles a mort- 
gagor or any other person competent to 
institute a suit for redemption, to file an 
application at any time after the princi- 
pal money has become due, and before a 
suit for redemption is barred , praying 
that the mortgaged property be redeemed. 
The right to apply under this chapter 
would . therefore remain with the mort- 
gagor in cases covered by O. 34, B. 2 till 
the final decree is passed under B. 3 (2) 
of the same Order. Similarly an applicant 
whose property has been ordered to be sold 
under O. 34, B. 4, Civil P. C., has a right 
to redeem his mortgage at any time before 
the confirmation of the sale : vide O. 34, 
B. 5, Civil P. C. In the cases of suits for 
redemption filed under the general law, the 
mortgagor would also be entitled to file an 
application under S. 12, Agriculturists’ 
Belief Act, so long as the final decree debar- 
ring him from all rights to redeem the pro- 
perty has nob been passed under O. 34, B. 8 
(3) (a), Civil P. C. It necessarily follows that 
if the phrase “an agriculturist to whom 
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Ch. 3 applies” is interpreted tonnean “who 
is entitled to redeem his mortgage under 
Ch. 3” more than four instalments cannot 
be granted in the above cases. 

There has however been a sharp diver- 
gence of opinion between the Allahabad 
High Court, and the Oadh Chief Court on 
the question of the interpretation of the 
relevant phrase. The latter Court in AIE 
1937 Oudh 141 1 held that “agriculturists 
to whom Ch. 3 applies” merely means 
persons falling under Cls. (a) to (h) of S. 2, 
as this chapter only applies to them and 
not to the bigger agriculturists. According 
to the Oudh view, the fact that the chapter 
prescribes rules for redemption of certain 
mortgages is immaterial for the purpose 
of construing the Proviso to S. 3 “as the 
reference in the Proviso is not to the nature 
of proceedings in which instalments are to 
be fixed, but to the status of the agricul- 
turists to whom instalments are to be 
given.” Their Lordships thought the rea- 
son behind the rule to be “in the cases of 
decrees against smaller agriculturists which 
would generally be decrees of compara- 
tively smaller amounts, a shorter period 
of instalments would meet the requirements 
of the case, while a larger period was neces- 
sary in the case of decrees which would 
be for large amounts against bigger agricul- 
turists.” Consequently, the Oudh Court 
would give an agriculturist of the smaller 
class instalments extending over a period 
of four years only irrespective of the fact 
as to whether the transaction in suit were 
simple debts or mortgage debts. In 1937 
A L J 1134, 2 the Allahabad High Court 
expressly dissented from this view, and 
held that Ch. 3 has absolutely no appli- 
cation in cases of simple debts, in which 
there is no relation of mortgagor and mort- 
gagee between the parties. In the opinion 
of their Lordships of the Allahabad High 
Court there was no justification for substi- 
tuting the words 'who come under group 
(a) to (h) of S. 2” for the words to “whom 
Ch. 3 applies.” Their Lordships remark 
about AIR 1937 Oudh 141 1 as follows : 

Tho Oudh decision comes to this that the 
agriculturist within tho meaning of the first 
category in tho Proviso to S. 3 must bo an agri- 
culturist who is within the maximum limits 
prescribed [viz. 8. 2 (a) to (h) ] and not ono with- 

1. Girwar Singh v. Ramman Lai, (1937) 24 

AIR Oudh 141=105 I 0 713=12 Luck 630 

=1936 OWN 1090. 

2. Muzaffamagar Bank Ltd. v. Fatta, (1937) 24 

AIR All 778=172 I 0 593=1 L R (1937) All 

951=1937 A L J 1134. 


out such limits. But this interpretation of S. 3 
would be directly contrary to the provisions of the 
Proviso to S. 2 under which in S. 3 also an agri- 
culturist means one as to whom the limits are to 
be omitted. This point does not appear to have 
been pressed before the Oudh Bench. 

In 1937 A L J 1134 2 the revision peti- 
tion was directed against the grant of 28 
six. monthly instalments by the lower 
Court in the case of a simple money decree. 
As the relationship between the parties 
was not that of a mortgagor and a mort- 
gagee, it was held that the debtor was not 
a person to whom Ch. 3 applied, and the 
lower Court would have been within its 
jurisdiction in extending the instalments to 
a period of 15 years. In the oourse of the 
judgment their Lordships have however 
remarked : 

It follows that the only possible interpretation 
to bo put on the Proviso to S. 3 is that the person 
referred to therein for whom a four years’ limit is 
prescribed is one who has made an application 
under Ch. 3 and to whom Ch.3 therefore applies • 

With great respect lit is submitted, if 
their Lordships intended the above state- 
ment to be accepted literally, the words of 
the statute “to whom Ch. 3 applies” would 
have to be read as “who have applied 
under Ch. 3.” The passage may also be 
construed to mean that an agriculturist 
who has not applied under Ch. 3 would 
get 15 instalments, whereas if he has done 
so he would get only four. The Legislature 
could never have intended to prejudice the 
rights of the applicants under Ch. 3, which 
they would otherwise possess. In any case, 
tho words italicized should be considered 
to be obiter, as their Lordships had only to 
decide the question of the applicability of 
Ch. 3 in cases of simple money decrees. 
The proper test to be applied in all such 
cases should be whether the debtor is enti- 
tled to redeem his mortgage under S. 11 and 
S. 12, Agriculturists’ Relief Act. If he is, 
then it is submitted, he is an agriculturist 
to whom Ch. 3 applies, irrespective of the 
fact whether he has filed an application 
under that chapter or not and more than 
four instalments cannot be given to him. 
This view is fortified by the deoision of 
Allsop J. in 1936 A L J 465, 3 which has 
been cited with approval by their Lord- 
ships of the Allahabad and Oudh Chief 
Courts, though on a different point. 

The question of instalments in the case 
of mortgage debts directly arose for deci- 

3. Ram Gbulam v. Bandbu Singh, (1936) 23 
A I R All 434=163 I 0 664=68 All 941=1936 
A L J 465. 
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sion in 1937 ALJ 1291. 4 Their Lordships, 
Harries and Rachhpal SiDgh J J., purporting 
to follow the Allahabad views (probably 
cases in 1937 ALJ 1134 2 and 1936 ALJ 
465 ) held that a mortgagor-agriculturist” 
is the person to whom Ch. 3 applies. The 
statement of law may be absolutely correct 
with reference to the facts of the particu. 
lar case, but if taken literally it is submit- 
ted, the term mortgagor. agriculturist” is 
liable to be misinterpreted. It cannot be 
stated as a general, rule that the cases of 

all mortgagor. agriculturists” are within 
the purview of Chap. 3, as this chapter 
does not include the bigger agriculturists, 
becondly Ch. 3 would not apply in the 
cases of mortgagor- agriculturists, whose 
right to redeem the property has become 
barred, as an application under S. 12 can 
only be made “before a suit for redemption 
is barred .” Thus the Court would be 
entitled to grant instalments extending to a 
period of 15 years, in cases of decrees 
(which would undoubtedly be against 
mortgagor.agncuUurists”) passed under 
O. 34, R. 6, Civil P. C., for the balance of 
mortgage debts. This decision is however 
clearly an authority for the proposition 
that the maximum instalments that can be 
given to a mortgagor, who has a subsisting 
right of redemption under Ch. 3 cannot 
extend to a period beyond four years. 


- lordships in A I R 1937 Oud 

141 did not probably have the advantag 
of hearing the opposite party and it is po< 
sible, as pointed out by Sulaiman C. J. an 
Harries J. in 1937 ALJ 1134, 2 provision 

4 ‘ A U ?^ a0 A v ‘ Subedar Rup Singh, (193£ 
25 A I R All 26 = 172 ! C 991 = 1937 A L 


in S. 2 were not properly pressed before 
their Lordships. It is further submitted it 
is not correct to lay down as a general rule 
that the extent of indebtedness of an agri- 
culturist depends on the amount of Govern- 
ment revenue,. rent, etc. that he pays. On 
account of his limited resources, it is 
submitted, the smaller agriculturists are 
exactly the class of persons who would 
need larger period for instalments. Apart 
from this, the Legislature may have deli, 
berately introduced the four years’ rule in 
the cases of mortgage debts as the secured 
creditors were entitled to have their debts 
satished as soon as possible. The mort- 
gagor-agricuUurists falling under S. 2 (a) to 
o’ ^ Vlng a subsisting right to apply under 
os. 11 and 12, Agriculturists Relief Act, 
alone would be limited to four years instal- 
ments, while all others will be entitled to 
get the larger period. The Oudh Chief 
Court may have to review its decision in 
AIR 1937 Oudh 1 41 1 in the light of the 
decisions of the Allahabad High Court. 

Their Lordships of the Oudh Court are 
perhaps correct in laying down that the 
bigger agriculturists, whether their debts 
be secured or not, would be entitled to 
instalments extending to a period of 15 
years. This aspect of the case has not yet 
been discussed by the Allahabad High 
Court in any reported decision. The Legis. 
lature, while giving the bigger agriculturist 
a right to apply for instalments under Sec. 

3, has obviously overlooked the fact that 
the non. applicability of Chap. 3 of the 
Act to them, has placed the mortgagor- 
agriculturist of this category in a more 
advantageous position than the mortgagor- 
agriculturists of the classes falling under 
Sec. 2 (a) to (h). 


ANOMALY ABOUT SECTION 20 OF THE INDIAN LAW OF LIMITATION 

by Aswini Kumar Sen, b l., Pleader (sir j. m. tagore medalist), 
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the debtor or his agent (and sometime 
proving such payment by some parole evi- 
dence) and thereby save limitation of his 
time-barred claim. In order to avoid such 
undesirable things, the Indian Legislature 
made an amendment of the Section in 1927; 
but the wordings of the amendment were 
very unhappily chosen. Cl. (l) of the Sec- 
tion now runs thus : 

Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such 
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by the person liable to pay the debt or legacy or 
by his agent duly authorized in this behalf, 
or where part of the principal of a debt is, before 
the expiration of the prescribed period, paid by 
the debtor or his agent duly authorized in this 
behalf, 

a fresh period of limitation Bhall be computed 
from the time when the payment was made. Pro- 
vided that save in the case of a payment of inter- 
est made before the first day of January 1928 an 
acknowledgment of the payment appears in the 
handwriting of or in a writing signed by the per- 
son making the payment. 

By the use of the words “part of the 
principal” in Para. 2 of this clause, the 
Section makes it specifically clear that part 
payment of the principal will save limita- 
tion but the words “part of” do not occur 
before the word “interest” in Para, (l) of 
the clause. From this, one can reasonably 
say that the old as well as the amended 
Section intended that although a part pay- 
ment of the principal may save limitation, 
yet in order to save limitation by a pay- 
ment of interest, the whole interest accrued 
at the time and not a part thereof, shall be 
paid. Such an explanation of the Section 
would have been too drastic and hard for 
all, to debtors and to creditors alike : but 
fortunately the point was decided long ago 
and all the High Courts of India now uni- 
formly hold that a part payment of the 
interest too, is sufficient to give rise to a 
fresh period for the entire debt. 

But the greatest controversy that has 
arisen regarding the explanation of the 
Section, is due to the presence of the words 
“as such” in Para. 1 of Cl. (l) of the Sec- 
tion. In the Allahabad Full Bench case, 58 
All 261, 1 where money was paid by the 
debtor without mentioning whether it was 
payment made towards interest or towards 
the principal, and the creditor appropriat- 
ed it wholly towards interest, the majority 
of their Lordships of the Full Bench Judges 
held that there was neither the payment 
of interest as such nor part payment of 
the principal within the meaning of the 
Section, and therefore time could not extend 
by such payment. On the other hand in 
the Patna case, AIR 1938 Pat 183, 2 his 
Lordship, Courtney-Terrell C. J., held that 
where a judgment-debtor makes a part 
payment to the decree-holder, such payment 
saves the entire debt from limitation and 
any appropriation made by the decree- 

1. Udaipal Singh v. Lakahmiohand, (1935) 22 

AIR All 946=159 I 0 887=1935 ALJ 1029 

=68 All 261 (F B). 

2. Bankanidhi Santra v. Qodi Patna Oo-oporativQ 

Sooiety, (1938) 25 A I R Pat 183 = 174 I 0 

1005 = 16 Pat 294 = 18 P L T 563. 
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holder either towards interest or towards 
the principal is immaterial. There his 
Lordship held that the words “as such** 
were intended to make it clear that in the 
case of interest payment before January 
1928, when no writing was necessary for 
the payment of interest, it would be clear 
that the payment was actually made 
towards interest and nob left as a matter 
of doubb. 

Almost similar were the views of their 
Lordships, Pandrang Row and Abdur Rah- 
man JJ., of the Madras High Court, in 
AIR 1938 Mad 601, 3 where, after a full 
discussion of all the contemporary views of 
different High Courts on the point, their 
Lordships held that in the case of an en- 
dorsement of payment, which does nob 
state that the payment is towards the 
principal or interest, the creditor can show 
by extrinsic evidence that the payment in 
question was the payment of interest as 
such and thereby save limitation — a view 
in direct opposition to the Allahabad Full 
Bench decision. Again in A I R 1938 Rang 
280, 4 a view similar to the Patna High 
Court view was upheld. 

We are not yet fortunate enough to get 
the views of one and all the High Courts 
and Chief Courts in India on the point. 
Nor has there been yet any ruling of their 
Lordships of the Privy Counoil in the 
matter, which could possibly set all these 
differences at rest and the Section like the 
oracle of Delphi” can now be construed 
in either of the two opposite ways we like. 
Exhaustive commentaries have been writ- 
ten over the Section and perhaps much 
more are to be written in future. Much 
intellectual blood is being daily shed in the 
Indian Civil Courts in expounding the Sec- 
tion. All these may supply intellectual 
food for the jurists and forensic scholars 
but they sadly remind us that an Indian 
Statute of today, though brought into be- 
ing with great care and deliberation, is so 
badly in need of judicial modulation and 
judicial legislation like the English Chan- 
cellor’s Equity of the past centuries. 

It is not a very happy thing that an 
anomaly should be allowed to exist over a 
law point owing to the ambiguity of its 
wordings. In this particular case we have 
mentioned, the a ffairs of the Subordinate 

3. Iv. Ivandaswami Mudaliar v. Thevammal, 

(1938) 25 A I R Mad 601 = (1938) 1 MLJ 

620. 

4. Khan Sahib v. Uchll Ahmed Lebbay, (1938) 

25 A I R Rang 280 = 176 I 0 865. 
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Courts under those High Courts, which 
have not yet given their decisions on the 
pen nt, are likely to be in a chaotic condi- 

; Ion - £ here - the different Judges may pre- 
fer different High Court views and some- 
times, the same Judge may, on different 
occasions, entertain different High Court 
views we have mentioned above, and this 
he may do, as he pleases, for none of them 
is binding on him, they being not the deci. 
sions of his own High Court. Such uncer. 

°i ‘tua Wpoint shaI1 continug 

n all those Subordinate Courts until acase 
is dragged before each High Court in ap. 
peal. But how rarely do the Subordinate 
. urt cases go up to the High Court 
in appeal ? Yet how important and fre- 

bv t i he a PP lioat i° n of this Section 
by the Judge, by the lawyer and still more 

y , tbe , lfclganfc P ubll °, who do actually 
make endorsements on their bonds ? Almost 

90 per cent, of the bonds and pro. notes of 

this country require endorsement under 

S. 20, Lim. Act, and that mostly is done 

stand!! v h ° : ar . S quifce unabls fc0 under, 
stand the delicate intricacies of the Section 

the great jurists themselves do get 
perplexed thereby. The history of the evo 
lution of law and justice tells us that Legis- 
lature alone can give us the most perfect 

duty o°f thT T nd 1 th , 6 first and foremost 

uty of the Legislature, in propounding 
laws, is to make them plain, uniform, de 
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finite and capable of being easily under- 
stood by the people. In this particular case 
f it was the intention of the Legislature 
that a part payment of the interest too 
would save limitation, then they ought to 
have inserted the words “part of' after the 
first word of the Section. But even the 
amendment of 1927 did not touch the 
point. As regards the other point we have 

P U f P0D '. lf the above mentioned Madras 
and Patna views are assumed to be correct 

then it is to be admitted that the Section 

has been too concise, and a few more words 

make XP the S ° learly would nofc 

make the Section too much bulky. Far 

ofTmT andT “m SaVe a greafe deal 

fers alike the Judges and law ' 

To add here one point more, we do nofc 

Intend t a hat Tb hy th r e LegisIatu - did not 
uu* A that , fche part payment of a legacy, 

debt h shnTl Paymenfc 0f the principal Of a 
Hnn 6 ’ h d be com P ete nt to save limita. 

the Jm« D i aDy Paymenfc of the interest of 

tent to do tT° y aS been de0m °d compe. 
tent to do the same. We hope the Indian 

Legislature will soon remove all these in 

consistencies from the Section by making 

necessary amendments and thereby render 

the _ Section plain and uniform without 

having any loop-hole for surmises and 

= ty for judicial legislation*! 


SALARY OF PUBLIC SERVANTS 

by P. C. Basu, Barristeb.at.Law, Calcutta. 


casTiftT S ' “ Vil P - a PPii 0s in a 
case of salary attachment under S. 64 and 

attached under O 91 T? aq 

first siVhf 7 V ' f* 48 ‘ a PP 0ars at 

I' 8g “‘ Dot ! lee f rom doubt. Normally a 

decree-holder is entitled to an order under 

tion are f!!^! 1 , 009 Set out in that Sec. 

by a Con!t ll0 Tg bef ? re tbe aSSets are held 

follows I 0 " 4 ’ T 6 tW ° con ditions are as 

the'same Xso^T " decree against 

thlfc ) d! e rS U befnr V0 fg PPlied for 6Xecufc ion of 
In 23 AH it th0 aSS6fcs were real ized. 
Strachey Q j°1 rV ff , 121 * Sir John 

fcrther y ondii' 0 ^!! ed of a 

decree. holder i, n^f f h R IS „ to say that a 

in the proce edq nf V° be allowed to share 
could not ha i » n , execution where he 

himself had that 

' thaldas 


property taken in attachment and sale of 
his own decree. The learned Chief Justice 
reaped however that the language of Sec 

that the “ ofc . aupp °rt him but maintained 

literally. This decision has been distin 
gmshed and even doubted by the Calcutta 

High Court in 30 I C 49. 2 alcutta 

The ^Madras High Court has held that 
there is no condition that the execution 

application put in by a decree-holder shoMd 
be such as would have ended in his success 

mmljW Itf.'nt bi> d8 ““ : 

It may be that Sir John Strachev’s 
decision still operates in cases where the 

2 ' G (1916) 3A TRn™, S° Sa v ' Harimohan Dutfc, 
liyibj eJAIRCal 264=30 IG 49=21 nTjco/ 

‘SSSW? °T h i tty V - Ramaswamy Ohetty’ 

MLJ 753 A 1 R Mad 179 =91 IC 11=49 


A. I. R. 
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application for execution was not main, 
tainable, viz. where no decree had been 
obtained or where the application for 
execution was barred by some statutory 
provision, e. g. Limitation Act or the prin- 
ciples of res judicata. This decision however 
is clearly distinguishable. 

Sub- rule (2) of R. 48 does not bar any 
attachment being levied nor doe3 it declare 
that such attachment would be invalid. It 
only indicates what the officer has to do 
when he received such a prohibitory order 
The provision relating to furnishing of 
particulars indicates that the intention of 
the Legislature was that it would benefit a 
decree. holder, who has subsequently levied 
his attachment to come to that Court 
which originally levied attachment for 
invoking the aid of S. 73 for rateable dis- 
tribution. I may add that an application 
under S. 73 lies even when the other 


decree- holder’s application is pending in 

other Court : A I It 1929 Rang 198. In the 
Bombay High Court the identical question 
arose. Chandavarkar and Batchelor JJ. 
held that S. 73 applies to a case of attach- 
ment under O. 21, R. 48 : 16 I C 640. 
The Code has now here provided that the 
salary so attached is not assets within 
the meaning of S. 73. 

In these circumstances it is evident that 
the salary attachable under S. 64 and 
actually attached under O. 21, R. 48, Civil 
P. C., is liable to rateable distribution 
under S. 73 if the two conditions men- 
tioned aforesaid had been fulfilled. 

4. Chottyar M. T. T. K. M. M. N. v. Firm K. P. 

A. N. M., (1929) 16 AIR Rang 198=120 I 0 


693. 

5 Volchand Clihaganlal v. Musson, (1912) 14 
Bom L R 633=16 I C 640. 


EXTRACTS FROM CONTEMPORARIES 
Self-importance in Court 


The law is no respecter of persons. Even 
the chairman of a company, of the mature 
age of eighty-three and of high-standing 
in his own town, must submit to sit quietly 
in court, and restrict himself to making 
offensive comments in his thoughts only. 

This unpleasant lesson was learnt by a 
gentleman concerned in litigation in the 
King’s Bench recently. While counsel of 
the other side was opening his case, the 
man of high provincial standing ejaculated 
"It’s lies,” and then fretfully, "I can’t sit 
here.” After that the Judge turned him 
out. “When he is in a proper frame of 


mind to listen to the other side without 
interrupting he can come back. 

As he rose to go, the great man uttered 
again, “The Judge doesn’t know I am one 
of the best known men in “ . He is 
treating me as if I had no standing. It is a 
slur on my character.” 

Self-importance and bad manners are out 
of place in the King’s Courts. There, even 
men of local importance are well advised 
not to parade their greatness lest one 

greater than themselves rebuke them. 

Justice of the Peace • 


Review 


The Law relating to Places of Enter- 
tainment and Amusement, by K. Ven- 
KOBA Rao, M.L., Advocate , Madras . Copies 
of the book can be had of the Author 
at 1/31, Nallathambi Mudali Street, Tripli- 
cane, Madras (S. India). Pages 1360. Price 

Rs. 15. 

This book appears to be the first of its 
kind on the law relating to subjects which 
are concerned mainly with the activities of 
the people during their leisure moments, 
viz- play, cinematograph, music, sport and 
pastimes such as criokot, football, golf, etc., 
the wider social intercourse obtained at 
clubs, and the attractions of travel invol- 
ving visits to hotels and inns. The rights, 
liabilities and duties of the public and the 


proprietor in regard to places providing 
entertainment and amusement have been 
fully explained. The discussion on the 
legality of cross-word competitions in the 
light of recent English and Australian deci- 
sions will bo of special interest to many. 
References have been made not only to 
Indian and English authorities but also to 
American and other foreign decisions. The 
case law has been brought down to June 
1938. The book will surely serve as a vade 
mccuui to lawyers, artistes, proprietors and 
others having the management of places of 
entertainment and amusement so as to 
enable them to find out the law on any 
point with facility. The printing and get- 
up leave nothing to be desired. 



Mr. A. T. HARRIES, B.A., LL.B. (cant ab\ bar-at-law, 

CHIEF JUSTICE OF THE PATNA HIGH COURT. 

’? orn June 1S92. Ilad a brilliant and remarkable academic career at the 
University of Wales and the Emmanuel College, Cam! ridge. Passed in first class both 
Part I and Part II, Law Tripos, in 1921. Also George Hong Prizeman and won the 
Chancellor s Medal. Was called to the Bar in 1922 from the Middle Temple. Practised 
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rom 1922 to 1934 in South Wales Circuit. Took part in the Great War between 1915- 
919. Was Captain of the Second Battalion, Royal Welsh Fusiliers, and Staff Captain 
o the 98th Infantry Brigade, 33rd Division. Appointed Puisne Judge of the Allahabad 
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CRITICISM OF THE HINDU WOMEN’S RIGHTS TO PROPERTY 

(FURTHER AMENDMENT) BILL. 

by Mb. B. D. Kathalay, B.a. LL.B., Pleader, Member of Delhi 

University Court , Nagpur. 


The bill introduced by the Honourable 
Mr, G. S. Motilal for further amending the 
Hindu Women’s Rights to Property Act 
contains in another form some of the pro- 
visions contained in the bill introduced by 
Dr. Deshmukh, which were rejected by 
the Legislature when the Hindu Women’s 
Rights to Property Act was passed. The 
reasons for the rejection of such provisions 
would hold good even now. 

Clause 3 of the bill provides for confer- 
ring of the absolute rights on a Hindu 
woman, when she gets the property by 
inheritance, succession or partition. To 
confer absolute estate on the widow is to 
introduce the rules of Mahomedan law or 
the Succession Act in cases governed by 
Hindu law, without providing that the 
widow should not inherit more than four 
annas share or eight annas share in the 

property of her husband, as laid down in 
those laws. 

According to Hindu law, the wife in. 
hents as the surviving half of her husband, 
and she retains the estate as such. The 
effect of conferring absolute estate on the 
widow would be that she would be entitled 
to retain the estate, notwithstanding her 
remarriage. This is against the views of the 
-Hindu community on this point and the 
clause would have the effect of overruling 
a bead-roll of cases in which it has been 
neld that the widow forfeits her rights in 
the husband’s property on account of her 
remarriage. 


If the absolute estate is conferred upon 
widow and she marries a man belonging t 
a diHerent religion, she would not forfei 
that estate. In some parts of India, when 
kidnapping of women is an every.day occur 
rence the resuits would be more deplorabl, 
and the estate would go in the hands of th< 
persons who kidnapped the woman. 

- " ^11 more deplorable effect of confer, 
ng absolute estate on the widow would bt 
to dep„y e the daughter of her husband ol 

S hi °J l I ' nherifcaaca - A dies leav. 

from b ! h d i hlm Wld0W and a daughter 
from a predeceased wife. According to the 

P visions of Hindu law on the point, the 


Widow inherits the whole estate as a quali- 
bed estate, and after her death the daughter 
gets the estate. If the widow is allowed to 
get an absolute estate in her husband’s pro- 
perty, and the widow marries, the second 
husband would be entitled to inherit the 
property, as it would be regarded as her 
stridhan. If she has children from her 
second husband, they would inherit the 
property and the daughter of the man 

undlr « 6ntitled t0 iDherit the «me 

under any circumstances. 

The rights of the daughter’s son of the 
deceased to inherit the property of his 
maternal grandfather would be also des 
troyed by this piece of legislation. 

If absolute estate is conferred upon the 
widow, it would expose the widow to the 
schemes of plausible but unscrupulous per. 
sons, as pointed out by Bussel, Acting Chief 
Justice of the Bombay High Court in 32 

, at PP;. 75 76- An illustration 

°n 41 Cafe T 1S Q ^° vid0d by the oas ° 

“ l 1 ,, L 870 at P’ 875 where widow 
gave all the property to a person who was 

an utter straDger to the family and who 

exercised appreciable influence on her It 

may be noticed that immovable property 

when given or devised by a husband to his 

"V peyer at her disposal even after his 
death. H is her stridhan so far as it passes 
to her heirs, not to his heirs. But, as regards 
her power of alienation, she appears to be 
under the same restrictions as those which 
apply to property which she has inherited 
from a male even though the gift is made 
in terms which create a heritable estate • 
see Mayne’s Hindu Law (1922) Edn. 9 
p. 977, para. 664. The property inherited 
by the widow should not be of a better 

type, so that she could transfer it to any. 
body whom she likes. 

The bill is intended to provide for the 
devolution of property, after it has devo lved 

1. Pandharinath v. Govind, (1885) 32 Bom 59~= 

9 Bom L R 1305. 

2. Kulachandra Chakra warti v. Bama 8undari 
P** 60 ’ <i 914 ) 1 A I R Cal 805=22 I C 701= 

41 O | (/• 
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on the widow and other female heirs. Sup- 
pose a Hindu dies leaving behind him a 
large fortune and a widow. The widow in- 
herits the property and dies. Cl. 4, sub- 
cl. 3 of this bill provides that when the 
woman dies leaving no daughter or son of 
her own, it shall descend to her husband. 
When, ex hypothesi the woman is a widow, 
•who has lost her husband, how is the pro- 
perty to devolve upon her husband, who 
died long ago ? Probably the author of the 
bill means the new husband acquired by 
the widow under the provisions of the Hindu 
Widow s Remarriage Act (15 of 1856). 
O India l with what great wisdom thou 
art now governed. 

The Explanation to Cl. 5 of the bill lays 
down that a Hindu governed by the Daya- 
bhaga School of Hindu law shall not be 
deemed to have a joint interest in a Hindu 
family property for the purposes of this 
Act. But who said that he had such an 
interest ? 

This bill illustrates the observation to be 
found in Odger’s Common Law of England 
(Edn. 10, 1911), Vol. 2, page 1452, about 

enactments passed in the dead of night by 
men, who as a rule, are ignorant of law. 

On going through the Statement of Ob- 
jects and Reasons of this bill, it becomes 
quite clear that the author of the bill has 
tried to make the worse appear to be the 
better reason. No person intending to in- 
flict a great harm upon the rich classes in 
India, including of course the Marwadi 
Community, could have succeeded in invent- 
ing a better device than that to be found in 
the present bill. Gibbon in his ‘Decline and 
Fall of the Roman Empire’ has told us 
(Chapter 44, Para. 4, Everyman’s Library 


Series, Yol. 4, p. 38) while dealing with the 
ideas of Roman Jurisprudence that a Lac- 
rian, who proposed any new law stood 
forth in the assembly of the people with a 
cord round his neck and if the law was 
rejected, the innovator was instantly stran- 
gled. The constituency which elected the 
mover of the bill to represent it in the 
Council would take suitable action against 
him. 

It is unnecessary to discuss the other 
provisions of this bill. The author of the 
bill has expressed in the Statement of Ob- 
jects and Reasons that in several systems 
of law in European countries rights of 
women have been subsequently enlarged 
by legislation and that in view of the 
modern conditions of life, it is but just and 
equitable that the rights of Hindu women 
to property should be similarly changed 
by converting their limited interests into 
absolute ownership. He has not referred to 
any such provision of law in Notes on 
Clauses. He has deliberately refrained from 
putting any Notes on Clauses of the bill. He 
has convinced many persons about the ex- 
tent of his knowledge of the present Hindu 
law as can be noticed from the provisions 
in this bill criticized above. If it were 
necessary, it would be possible to credit 
him with knowledge of the laws of all 
countries except his own. But that is not 
necessary. The principles of Hindu Juris- 
prudence regarding marriage and inherit- 
ance and many other topics differ entirely 
from the principles to be found in the 
jurisprudence of other countries. The intro- 
duction of foreign principles would be very 
much resented by the Hindus. The bill 
should be rejected. 
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Avyavaharika Debts of Hindu Law 

by Pandit Thakur Prasad Dubey, m. a., ll. b., 
Munsif and Special Judge , Jaunpur. 


There are few branches of Hindu law 
where judicial opinion is more sharply 
divided than on the point of the exact 
scope, import and limitations of Avyava- 
harika debts. The reasons^that have led to 
this difference and sometimes to consider- 
able confusion of even the standpoints of 
approach are not far to seek. Under the 
law of the land, the Indian Courts are 
bound to administer Hindu law on the 
basis of that law alone. That law is to be 
found in the texts of Sanskrit books of 
authority on law. Very few of us — the 
Judges and the lawyers — know that lang- 
uage and it is impossible for us to under- 
stand the rule of law embodied in those 
texts in its nascent spirit. When a ques- 
tion of Hindu law arises, we seldom get at 
the texts themselves on the basis of which 
alone we must in justice decide that ques- 
tion. The majority of us have not even once 
in life read even one single book or part 
thereof that contains the law. We do not 
even know where that law is, and the 
irony is that we yet honestly profess 
that we are administering Hindu law to 
Hindus. When the European Judges started 
administration of justice in this country 
under the East India Company, they decid- 
ed questions of Hindu law on the advice of 
Hindu assessors. Those decisions in course 
of time became case-law when the system of 
assessorship was abolished and the Courts 
thereafter went on deciding cases on the 
basis of the precedents so far established and 
on the second hand knowledge of the law 
derived from translations of the originals. 
Under such a course of judicial history, 
Hindu law has quite naturally become 
considerably disfigured and mutilated. The 
same has happened with this particular 
rule of Hindu law. The matter does not 
rest only so far. As time passed on, even 
the translations of the texts became practi- 
cally obsolete and the huge mass of the 
case-law itself self-contradictory and irre- 
concilable, became the only source of 
Hindu law for guidance of lawyers and 
Judges. The limit of irony was reached 
when after long lapse of time it was not 
even properly understood as to what is 
the Hindu law itself which Courts must 
administer, and before a Full Bench of the 


Madras High Court this doubt was elabo- 
rately mooted and canvassed and their 
Lordships were called upon to decide that 
point and they laid down that Hindu law is 
a set of rules contained in Sanskrit books 
of authority : vide AIK 1928 Mad 299. 1 
That such a doubt should arise in the 
minds of those high authorities — members 
of the Bar and the Judges — who are day 
to day busy in that job itself shows how 
far away we have diverged from the main- 
spring of the law which has been given to 
us to administer. 

The first source and the primary source 
of Hindu law for the Hindus is the Veda. 
As pointed out by Dr. Gnaganath Jha, a 
great modern orientalist, in the Introduction 
of his book “Hindu Law; In Its Sources’*: 

The Jaw of the Hindus like everything else con- 
ducive to the welfare of man has its source in the 
revealed word of the Veda. 

The Vedas are however a mass of huge 
literature scattered over a range not easily 
approachable or intelligible to ordinary 
scholars. The rishis therefore compiled 
what are known as Smritis which are 
nothing but the reproduction of the Vedas 
in simple and intelligible language. These 
Smritis are therefore the main practical 
source of Hindu law for law courts. Then 
followed in still later years series of com- 
mentaries on these Smritis themselves 
which in course of time became authorities 
in themselves. No harm however could 
be done to Hindu law so far. What has 
harmed the law has been the cause of the 
exclusive reliance of Judges upon the case- 
law alone unaided even by the Commen- 
taries of the Smritis. The result has been 
what we every day find in the courts of law. 
The labyrinth and the mass of the case- 
law confront us with irreconcilable dishar- 
monies and a Judge is not now allowed to 
go to the text himself and form his inde- 
pendent judgment for the fear of unsettling 
a point which rightly or wrongly is taken 
to have been settled. Innumerable instan- 
ces can be multiplied to show that very 
great violence has been done to the true 
rule of Hindu law by many a decision of 
the highest tribunals of the land. 

T. Movkha Kine v. Amma Kutfci, (1928) 15 AIR 

Mad 299=108 I 0 760=54 M L J 174=51 

Mad 1 (F B). 
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Avyavaharika Debts of Hindu Law 


Coming to the main subject under dis- 
cussion, we have to note that the funda- 
mental conception of the Hindu law is that 
the debt is not merely an obligation and a 
liability but a sin, the consequences of 
which follow a debtor in the next world. 
The Smritis both of Brihaspati and Narad 
lay down : 

He who having received a sum lent or the like 
does not repay It to the owner will be born here- 
after in his creditor’s house a slave, a servant, a 
woman and a quadruped. 

Under the Hindu law, the debt never dies 
with the death of the debtor nor does it 
get extinguished by lapse of time even if it 
remains unpaid till eternity. Hindu law 
lays down very elaborate and stringent 
provisions for the discharge of debts. It 
enjoins even the sons and the grandsons to 
pay their fathers’ debt. 

The son shall pay off his father’s debts before 
paying his own (Brihaspati 11.48). 

The son shall try his best to absolve his father 
from debt (Narad in Vivadratnakara, 54). 

On the father’s death, so long as his debt 
remains unpaid, the sons shall not receive 
his property and the son who inherits his 
property on his death shall pay the debt : 
Katyayana in- Smritichandrika, 395. We 
may note in this connexion that all these 
provisions have been made to save the 
debtor’s soul from the torments of hell or 
from the consequences that are to follow 
his non-payment in his life hereafter. This 
religious liability of the Hindu son is known 
as the pious obligation of the son to dis- 
charge his father’s debts. The Hindu law- 
givers engrafted an exception to this 
general rule of pious obligation to the effect 
that the sons are not liable to pay such of 
their fathers’ debts as are illegal or immoral 
for the simple reason that if the incurring 
of the debt itself amounts to a sin, its pay- 
ment will not avail and will not save the 
father’s soul from the punishment conse- 
quent upon his act. The texts of Hindu 
law do not use these wide and vague 
expressions of illegal and immoral debts. 

They have specified particular kinds of 
debts by name for the payment of which 
the sons are not made liable. The Smritis 
mention all these kinds of debts that are 
excepted, but some omit one or two and 
others add some few others. These excep- 
tions are to be found in the Smritis of (l) 
Manu, (2) Brihaspati, (3) Ushana, (4) 
Gautam and (5) Vyas. The following nine 
kinds of debts have been enumerated in 
these Smritis that form the exception to the 
general rule of Hindu law: (l) Debts due 


A. I. R. 

for spiritous liquors, (2) debts due for lust, 
(3) debts due for gambling, (4) unpaid 
fines, (5) useless gifts or promises made 
without consideration or made under influ- 
ence of lust or wrath, (6) unpaid tolls, (7) 
suretyship debts, (8) commercial debts and 
(9) avyavaharik debts. 

I wish to add a few words on these 
debts as understood by Hindu jurists of 
old, for criticizm is generally levelled on the 
wisdom of the rule of these exceptions, and 
also on the rule of sons’ pious obligations. 
In fact in a Full Bench case reported in 51 
Mad 361, 2 the Hon. Coutts-Trotter 0. J. of 
the Madras High Court went to the length 
of making the following observation on this 
subject : “The doctrine of pious obligation 
is an illogical relic of antiquity unsuited 
to any but a primitive and patriarchal 
society” and is not to be extended beyond 
the limits made binding by decisions of 
unquestionable authority. With all respect, 
this dictum of his Lordship is not accept- 
able to those who have made any fair 
study of Hindu jurisprudence. The remark 
of his Lordship was the subject of trenchant 
criticizm at the hands of Iqbal Ahmad 
and Kisch JJ. in a case reported in 1933 
A L J 550 3 where their Lordships differed 
from that view in the most unequivocal 
terms. The Hon. Bajpai J. also disagreed 
with that view in the Full Bench case 
reported in 1934 A L J 483 4 at p. 502. The 
other Honourable Judges of that Full 
Bench followed the view of the Hon. Iqbal 
and Kisch JJ. and the Hon. Sulaiman C. J. 
in particular quoted that criticism with 
approval. 

The Hindu believes that these rules of 
Smritis are reproductions from the memo- 
ries of the rishis of the revealed words of 
the Vedas and it is one of the most funda- 
mental beliefs of all Hindus that the Vedas 
are infallible. Jaimini long before 500 B. C. 
formulated in his Sutras the three pro. 
positions : (l) What is good for man can be 
learnt from the Vedas. (2) It can be learnt 
from the Vedas only and (3) Whatever the 
Vedas say must be true. This supreme 
authority of the Vedas is based upon their 
own eternal and immutable oharaoter and 

2. Subramania Ayyar v. Sabapathl Ayvar, (1998) 

15 A I R Mad 657=110 I 0 141=51 Mad 361 
=54 M L J 726 (F B). 

3. Lalta Prasad v. Gajadhar Shukul, (1933) 20 
AIR All 235=149 I 0 181=55 A11283=1933 
A L J 550. 

4. Ohoten Lall v. Ganpat Rai, (1934) SI AIR 
AH 590=150 I C 411=1934 A L J 483 (F B). 



1938 


Avyavaharika Debts of Hindu Law 


r upon the fact of their being the work of 
the Omniscient God. 

Leaving however these religious beliefs 
aside and judging these rules on the stand- 
point of the modern notions of economy, 
sociology and politics, we find that the 
very results of the opposite view having 
been put into practice which are confront- 
ing the world to-day are in themselves suffi- 
cient vindication of the wisdom of those 
two rules. For what after all can be better 
conducive to the welfare of society and 
mankind in general than the prevalence of 
honesty, truth and security of contracts 
and transactions in society at large and 
what better method can be introduced to 
effect such results than of laying down 
rules and laws making debts and liabilities 
partake of nature of religious sins and 
terrifying masses with tortures of hell as 
consequences of non. discharges. By making 
the whole family, consisting of sons, grand- 
sons and great-grandsons liable for the fair 
and just debts of the family fathers, the 
ancient law-givers enhanced the credit of 
the fathers in the market and made credit 
easy and approachable by the commonest 
of men. Under the rule of pious obligation 
the creditor had his debts secured by the 
liabilities of the entire family of sons and 
grandsons for all their fair and moral 
advances. The exception to that rule 
effected the other wholesome result that in 
cases of immoral debts the security for the 
debt was gone and such debts could not be 
made in society. That had the tendency to 
reduce crimes and sins. As against this, the 
Hindu jurists had laid down the rule of 
damdupat as a check on the caprices of 
unscrupulous creditors. Society has had a 
very smooth run in this country till very 
late. But the impact of the West has of 
late dethroned the ancient law from its 
right place and introduced in society at 
large the dishonest trickeries in the forms 
of the so-called protective and unnatural 
laws which are being administered these 
days in our law Courts. The results of this 
change has caused moral havoc and that 
has penetrated the most obscure recesses 
of rural areas even. An illiterate villager 
staggered at the idea of defeating his credi- 
tor, for he had his well engrained notions of 
smriti3 and had the terror of the punish- 
ments. Such men could not say a word of 
untruth in a Court of law. Even now we 
do come across such stray figures in Courts. 
Ihey are those who have not yet imbibed 

0 full effects of these modern changes in 
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conceptions of debts. These are however 
matters that can form suitable chapters in 
history of social dynamics than of legal 
jurisprudence. 

The other objection is that the nine 
exceptions are all archaic and out of tune 
and time. The whole trouble is that we 
do not know the subject and yet poke our 
nose and criticize all that is old. The first 
three kinds of debts prohibited are those 
that arise from the intoxicating drinks, 
lusts and gamblings. Who on earth will 
support the morality or the legality of 
such debts even now ? Are these evils now 
not on tremendous increase and is society 
not groaning under their weight ? Is there 
not even greater necessity of enforcing that 
rule now than even in older days ? The 
fourth is the debt due on fines and they 
are clearly of criminal origin and must be 
suppressed. The fifth is the clearest kind 
of bad and immoral debt. The sixth is 
the unpaid toll or tax. The Sanskrit word 
used for this debt is ‘shulka’ which is 
always used in the sense of a bad liability. 
Haradatta, a Commentator on Gautam, has 
explained it as Bride price.” Such a debt 
is also an immoral debt. The seventh is 
the surety money and that debt is also in 
its very nature one based on personal 
volunteering and is not a good debt from 
the family point of view. The eighth one is 
commercial debt. The Sanskrit word for it 
is ‘banikshulkam’ and is translated by Dr. 
Jha as trade duties. I have observed above 
that shulka is always used in a bad sense. 

The ninth is the ‘avyavaharika’ debt and 
this subject forms the main theme of my 
present discussion. On account of the great 
importance of the subject I shall quote 
the actual text which deals with it: 

(Vyas in Vivadratnakar). The same is quo- 
ted from Ushanas in Apararka, p. 648 and 
Mitakshara, p. 47. 

The expression ‘avyavaharika’ as used in 
the Smritis has been the subject of inter- 
pretation by many a commentator of 
Smritis of high authority. Apararka, Smriti- 
chandrika and Yirmitrodaya explain it as 
‘‘what is not proper.” Balambhatt explains 
it as ‘ what was not used for the family.” 
Vivadchintamani explains it as “what is 
not admissible under normal conditions 
or what is not admissible in law.” Dr. 
Ganganath Jha adopts what is not pro- 
per” as its proper meaning : vide Hindu 
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Law In Its Sources, Yol. 3, p. 208. The 
word ‘vyavahara’ or ‘avyavahara’ though 
Sankrit in its origin is of very common 
use in every-day parlance and its exact 
meaning as commonly understood does not 
admit of much controversy. Avyavaharik 
is against ‘vyavahara’ On the plain inter- 
pretation as put by Hindu commentators 
of high authority the expression means 
an improper debt. But when this expres- 
sion became the subject-matter of inter- 
pretation by Judges it became the subject 
matter of irreconcilable conflicts. One 
view is that any lapse from right conduct 
is avyavaharika. The other view is that 
in order to form an exception to the gene- 
ral rule of pious obligation, a debt must be 
the outcome of an act criminal in its nature 
or very near it. Ordinary dishonesty or 
immorality will not do. The former inter- 
pretation is well in keeping with the ordi- 
nary meaning of the word avyavaharika 
itself and is one accepted by the Hindu 
scholars. 


Let us now come to modern judicial 
interpretations of the term. The famous 
Hindu Judge and Scholar, Chandavarkar J., 
with Knight J. held that a Hindu son is 
not liable under the texts for debts which 
the father ought not as a decent and res- 
pectable man to have incurred and the 
sons are not answerable for the debts 
attributable to his father’s follies, failings 
and caprices: 32 Bom 348. 6 This view was 
accepted by Wallis C. J. in 44 Mad 214,° 
but it has not been followed in a hoard of 
other cases. Judged on the plain language 
of the text itself and on the interpreta- 
tion put by authentic commentators and 
supported as it is even by a modern Hindu 
scholar like Dr. Jha referred to above, and 
by other Hon. Judges to be presently noted, 
this Bombay view is the most correct one. 
In another Bombay case reported in 43 
Bom 612 7 at p. 624, this expression was 
interpreted as not usual; not customary” 
and that is also very near the former view 
of that Court. Colebrooke translates it as 
a debt incurred for a cause repugnant to 
good morals.” In a well-discussed and 
too often qu oted case of the Calcutta High 

Khaohar v. Khaobar Harsur, (1908) 
82 Bom 848 = 10 Bom L R 297. 


6. Vonkataoharyulu v. Mohana Panda, (1921) 

qo = 61 I 0 530=44 Mad 214 : 

39 M L J 686. 


7. Hanmant Kashinath v. Ganesh Annaii, (191( 

6 A I R Bom 13=61 I 0 612=43 Bom 612 = 
21 Bom L R 435. 


Court reported in 39 Cal 862 8 the Hon- 
Mookerji J. deflnes it as : 

Debts that are not lawful, usual or customary, 
or if we accept the version of Colebrooke debts 
for a cause repugnant to good morals. 

This view is also very near the view of 
the Hon. Chandavarkar J. when taken in 
the abstract. In another well. discussed case- 
of the Madras High Court reported in AIR 
1925 Mad 841° their Lordships, Venkata- 
subba Rao and Madhavan Nair JJ., obser- 
ved as follows : 

It is not every impropriety or every lapse from 
right conduct that stamps the debt as immoral. 
The son can claim immunity only when the 
father’s conduct is utterly repugnant to good 
morals or is grossly unjust or flagrantly dis- 
honest. 

There cannot be the slightest doubt that 
the preponderance of judicial opinion by 
an overwhelming majority is in favour of' 
the rule that such debts mean criminal or 
sinful debts and not such as arise from 
ordinary failings or follies of the father. 
Such authorities are very large in number 
and need not be oited. 

In my humble opinion, this view is not 
in conformity with the true spirit of the- 
texts and I am supported in my view by 
equally high authorities. We have to bear 
in mind that in nearly all these decisions- 
very little attention was paid to the word- 
ing of the texts and reliance was placed 
on earlier decisions which in their turn, 
were based on still earlier decisions of simi- 
lar type. The following position in support- 
of my view looks practically impregnable. 
The sole question for determination is 
whether a particular debt is vyavabarika 
or avyavaharika, and the word avyavahara 
is a very common word and is understood 
even by a man in the street. Its oommon< 
and natural meaning is "what is not pro- 
per,” a meaning adopted by such high, 
authorities as Apararka and Smritichan- 
drika and by Dr. Jha. The same has been 
the view of the Honourable Chandavarkar 
and Knight JJ. and of Wallis 0. J. of the- 
Madras High Court. This much is how. 
over absolutely certain that on the plain 
meaning of the word 'avyavaharika* it is 
impossible to hold it to mean "immoral 
and illegal” or as "grossly unjust and* 
flagrantly dishonest” or as "one infected 
with criminality” as has been held in some* 

8. Chakouri Mahton v. Ganga Prasad, (1912) 39 

Cal 862 = 12 I 0 609 = 16 0 L J 228 as 16- 

OWN 619. 

9. Ramasubramanla Pillai v. 

(1926) 12 A I R Mad 841 = 90 I O 165. 
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cases. Avyavaharika means not vyavaha- 
rika and vyavaharika means usual, normal 
and customary dealings in society. Is it a 
normal or customary dealing to act disho- 
nestly with regard to the moneys of others 
or to take or continue in illegal possession 
of others property or to cut away or 
remove others trees or crops or to commit 
tort or other breaches of civil duties ? The 
answer must be emphatically in the nega- 
tive unless we assume the existence of a 
society where such acts are not considered 
undesirable. Who will consider such acts 
as normal acts of a normal man in 
society ? Judged on this standard, every 
decree for mesne profits, every decree for 
damages for torts or other breaches of civil 
duties must be avyavaharika and to my 
mind there is no escape from such a posi- 
tion if the text is adhered to. I am very 
much fortified in my view by the three 
latest Division Bench decisions of Allaha- 
bad High Court. In my opinion their Lord- 
ships in these cases took just that attitude 
which a Judge is bound to take in handling 
a Hindu law case. Their Lordships took 
hold of the text itself and based their find- 
ings essentially on the basis of the same and 
the result has been that their decisions fit 
in with the logic of facts mentioned above. 
Hon. Thom and Bajpai JJ. have observed 
as follows in a case reported in A I R 
1938 All 263 10 : 

No hard and fast rule can be laid down and the 
Courts have got to look at each debt and the cir- 
cumstances in which it arises in order to find out 
whether it is vyavaharika or avyavaharika. In 
the case of a decretal debt like a decree for 
damages the act which is the foundation of the 
suit for damages has got to be scrutinized and one 
has got to see whether the act was a vyavaharika 
aot or avyavaharika act. 


They further observed : 

The act of a person in bringing a malicious 
oomplaint without reasonable and probable cause 
is a tortuous act opposed to public policy or decent 
vyavahara and as such an avyavaharika act and a 
pecuniary liability arising therefrom in the form 
of a decree for damages for malicious prosecution 
is not binding on his sons or grandsons. 

. Tl J eir Lordships arrived at the decision 
simply on the basis of determining whether 
on the facts of a case the debt is avyava- 
narika untrammelled by decisions based 
without reference to the text. In another 
case the Honourable Bajpai and Collister JJ. 
took the same view of the law and followed 
the aforesaid case and the dictum thereof : 


10. Eaghunandan Sahu v. _ 
A I R All 263=175 I G 60 
330=1938 ALJ 268. 


Teli, (1938) 26 
L R (1938) All 


vide AIR 1938 All 377. 11 In this case 
their Lordships definitely laid down that 
an act is avyavaharika only if it is repug- 
nant to good morals and it is not at all 
necessary that it should be a criminal act 
before it can be said to be avyavaharika : 
p. 382. The same view was again taken in 
a case reported in 1938 ALJ 919 12 which 
followed the aforesaid two decisions, by the 
Hon. Bennet and Yerma JJ. Their Lord- 

ships observed as follows in that case : 

.... the conduct of D which has resulted in the 
said liability was repugnant to good morals and 
the debt therefore was an avyavaharika debt and 
was not binding on the sons. The fact that the 
wrongful act of D, in consequence of which the 
decree was passed against him, was of a civil nature 
did not make any difference. 

It was argued in this case that taint of 
criminal element is absolutely necessary in 
an act before it can be stamped as avyava- 
harika and reliance was placed on the long 
series of earlier decisions that had taken 
this view. Their Lordships in this case 
disagreed with that view. 

On this point even Hon. Venkatasubba 
Rao J., who took a contrary view in the 
case reported in A I R 1925 Mad 841° 
observed as follows : 

In my opinion the distinction between a crime 
and a breach of civil duty in this context is ex- 
tremely artificial and finds no support in the 
texts of the Hindu law : page 844. 


The former abovementioned observations 
and the view held in that case therefore 
cannot be good law for reasons given above. 

To sum up therefore the correct rule of 
law appears to^me to be that avyavaharika 
debt means ‘ what is not proper” or 
what is repugnant to good morals or a 
debt which a father ought not as a decent 
and respectable man to have incurred.” It 
will be a question for decision in each case 
on its own peculiarities if a particular debt 
comes within the aforesaid definition. It is 
absolutely a wrong proposition to say that 
it is necessary that the act be criminal 
before it can be avyavaharika. 


Another important point to be noted in 
this connexion is that Hindu law has speci- 
fied nine kinds of debts by name which 
form an exception and for which the sons 
are not liable and this one is one of them. 
Out of the nine, Nos. 4 to 8, are such as 
it would be impossible to say that they are 
even immoral or illegal. It will not at all 


11. Bnj Behari Lai v. Phuni Lai, (1938) 25 A I R 
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be possible to call them criminal. They are 
at the most bad or undesirable debts. If 
you cannot add criminal element in these 
five debts it looks inconceivable how or on 
what logic we can add that element as 
necessary ingredient for the last one. 

The whole mischief is the outcome of 
the method of the administration of Hindu 
law whereunder we decide a point on Hindu 
law very seldom on the basis of the texts 
and practically always on the decisions 
already made which in their turn suffer 
from the same defect. The law of stare 
decisis does come in and tie our hands to 
persist in perpetuating wrong and incorrect 


decisions for the fear of unsettling that 
which by a long course of decisions has 
been settled. It is also a fact that our 
Judges and lawyers are seldom men who 
are well versed in Hindu law in its origin 
and are students of second hand knowledge 
in that branch. These are the handicaps 
that are there and cannot be helped; but in 
spite of it all, much, if so desired, in right 
quarters, can be done to check the onward 
rush of digression towards further mutila- 
tion and annihilation of the anoient Hindu 
law which it is the duty of those who hold 
the reins of the administration of justice in 
this country to uphold. 


EXTRACTS FROM CONTEMPORARIES 


An Outsider’s View As To 


What Happens In a Jury Roo 


II 


The jury files solemnly out of the Court 
room followed by the Court bailiff who has 
hurried in from the Court library where 
he has been talking politics with several 
attorneys not interested in the case. 

One of the jurors — addressing the others 
— said • “Well, boys, we will have to elect 
a foreman, and as our friend Jones here 
was able to keep awake all through the 
case, I move that he acts as foreman.” This 
is taken by consent and Bill Jones is elected 
foreman. 

Another juror — “When do we eat ?” 

Foreman — “Wait a minute, boys, we 
will have to take a ballot first.” 

The balloting proceeds and the result is 
that ten jurors vote for a verdiot of guilty 
and two, not guilty, the charge being one 
of petit larceny for stealing ohiokens. 

The red. faced juror renews his question 
as to when they eat and his inquiry is 
supported by several other jurors, who get 
into a discussion as to which restaurant 
serves the best meals and whether a juror 
has any right to ask for a second piece of 
pie. This discussion takes up half an hour 
and then a rap at the door brings the 
announcement that the bailiff is going to 
take the jury to dinner. 

The jury always goes to dinner in style, 
marching two by two escorted by the bailiff 
who has trouble of keeping some of the strag- 
glers in line, and during the march to the 
eating place, the bailiff in the meantime 
walks with the most talkative juror and 
tries to find out how the jury stands on the 
case. Of course the jurors are not supposed 
to talk about the case with the bailiff, and 


the outsider giving his views here does not 
mean to insinuate that this does happen, 
but such a conversation as this might take 
place : 

Bailiff — “Well, Bob, are we going to 
have a night session, and will you want 
me to call up any of your women folks ?” 

Talkative Juror — “Hell, no if we didn’t 
have two contrary ousses on here, we 
would be out in ten minutes.” 

So the bailiff says nothing, but has a 
well-grounded opinion that the jury stands 
ten to two. 

At the restaurant, the jurors all sit at a 
large table: but the bailiff says he is on a 
diet and eats at the lunch counter. How- 
ever, he seems to be more interested in the 
good-looking waitress than in the lnnoh. 

Back in their jury room, the men settle 
down for a careful consideration of the 
case. One juror demands another ballot, 
which develops the extraordinary faot that 
the dinner has changed the opinion of one 
juror, and it now stands nine for guilty 
and three for not guilty. 

Now the following takes place : One of 
the jurors — “Say, boys, did you see that 
pretty blonde sitting just inside the railing? 
I believe I’ve seen her before some piaoe.” 

This is out off by the foreman who says 
they will have to disouss the case, and then 
follows a heated discussion as to whether 
or not the proseouting witness should be 
believed, because he said the ohiokens 
stolen were Plymouth Rooks and one of 
the other witnesses said they were Leg- 
horns. This discussion was interrupted by 
one of the jurors who asked “ Did you 
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•boys ever hear the story about the travel- 
ling man and the red-haired lady ?” Another 
juror insisted that they vote again, but the 
foreman said that after their discussion a 
story wouldn’t go bad, so the juror told 
his story which no doubt would not have 
been passed by any board of censorship, 
but it went over big, and a vote being 
taken, it developed that either the discus- 
sion or the story had changed the minds 
of two of the jurors and the vote stood — 
guilty eleven, not guilty one. 

Now follows a discussion as to the mean- 
ing of some of the Court’s instructions, one 
juror insisting, and backing it up with some 
argument, that several of the Court’s in- 
structions were contradictory, and that 
according to one which said something 
about the constitution, that the jurors 
didn’t have to pay any attention to them 
anyway, one juror insisted that the Judge 
had, fallen asleep during one of the attor- 
ney s speeches, but this was frowned upon 
by several other of the jurors who had 
taken cat-naps themselves, and they took 
the position that the Judge was entitled to 
a short nap as long as he looked dignified 
and appeared to be reading a book. 

Another ballot is taken which still shows 
eleven for guilty and one for acquittal, and 
the jurors look suspiciously toward a pick- 
up juror in the corner who hasn’t joined 
in the discussion, and it is openly charged 
that someone is attempting to hold the 
jury after midnight to get an extra day’s 
fee. This, of course, is indignantly denied 
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and then two of the jurors want the Judge 
to be called back and have him re-read the 
instructions. Now the foreman leaves the 
room and talks to the bailiff about calling 
the Judge back and having him re-read 
the instructions, but on learning from the 
bailiff that all the attorneys and the defen- 
dant would have to be rounded up before 
the Judge could re-read the instructions, 
the foreman goes back to the jury room 
and demands of the hold-out juror on what 
evidence he is basing his opinion of not 
guilty, and it develops that this juror be- 
lieves that it was a physical impossibility 
to steal the chickens without their squawk- 
ing loud enough to attract the owner, and, 
besides this, the attorney for the defendant 
was a friend of his and if he decided against 
him, he would not let him sit on any more 
juries. These views, of course, brought 
forth a vigorous discussion which broa. 
dened out so as to cover not only the case, 
but important political questions as well, 
also whether certain of the court attaches' 
were married or not, and finally whether 
the corn borer was a menace or a friend 
of the farmer by keeping down production. 

It is now two minutes past midnight and 
with another day safely under his belt, the 
weary pick-up now demands a vote, which 
stands twelve for guilty, and the verdict is 
duly signed, sealed and delivered in open 
court at 9 o clock, A. m., the following day. 
And homeward plods the weary juror with 
a sense of satisfaction in a duty well done. 
— Case and Comment. 


RIGHTS OF THE RAILWAY PASSENGER 


„ A1 fcbough anyone fated to travel duri 
rush hours” may, with some justificatii 
e inclined to abandon all aspirations o’ 
Bide the stern doctrine of the survival 
Q fittest, he may, during moments 
lesser stress, derive some spiritual comf< 
trom the recollection that once he 1: 
a en his ticket, a definite contractual re 
.n 13 S0fc UP between him and the carr 
ing company. To what extent this hap 
state of affairs may be said to entitle h 
to any degree of bodily comfort or w 
ueing however is a matter which has 

thin °° casions occupied the attention 
.. . our ^ s » and on which we propose 

bel n W 0f fche P rinci P al decisions. ' 
8 n with, it may be noted that t 


Eailway and Canal Traffic Act, 1854, after 
including him with “goods, animals and 
other things conveyed by any railway 
company” in a preliminary definition of 
traffic, declares that every railway com- 
pany shall afford all reasonable facilities 
for the receiving and forwarding and deli- 
vering of traffic ... so that all reasonable 
accommodation may ... be at all times 
afforded to the public in that behalf.” 

From the position so outlined (obligation 
to provide reasonable accommodation) to 
that of maintaining that a railway com- 
pany, by permitting overcrowding, is guilty 
o negligence, is no very long stretch ; and 
so indeed it has been held by the Courts. 
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"in the present case,’’ said Lord Cairns in 
(1877) 3 A C 193 1 at page 198, 

there was uo doubt negligence in the company s 
servants, in allowing more passengers than the 
proper number to get in at the Gower Street 
Station : and it may also have been negligenco, if 
they saw these supernumerary passengers, or if 
they ought to have seen them, at Portland Road, 
not to have removed them. 

And since negligence breeds liability, it 
follows that in the event of a passenger 
suffering any injury as the result of over- 
crowding permitted through the company s 
negligence, the company may be held res- 
ponsible. To bring such liability home 
against the company, however it is essential 
that the passenger should prove that the 
injury was received as the direct result of 
the overcrowding, and of course, that he 
should not have contributed to it by any 
negligence of his own. And human nature, 
or rather the nature of railway travel, 
being what it is, it is on one or other of 
these two points that actions brought by 
passengers generally fail. 

Thus, in the case cited above, the car- 
riage, in which <7, the passenger, was 
riding, was full. At Gower Street, three per- 
sons forced themselves in, and were obliged 
to stand. There was no evidence that a 
complaint on this matter had been made to 
the railway officials, or that they knew of 
the fact. At Portland Road some other 
persons opened the door of the carriage, 
shut it again and went away. There was, 
afterwards, a rush on the platform, and 
other persons opened the door of the car- 
riage. J stood up to prevent their entering; 
the train moved; J , to save himself from 
falling, put his hand upon the edge of the 
door of the carriage; at that moment a 
railway porter camo up, pushed away the 
persons trying to get in, and slammed the 
door, in doing which J’s thumb was 
caught and crushed. Held, that this evi- 
dence did not establish such negligence on 
the part of the company as could be said 
to have occasioned the mischief, although, 
in the words of Lord Cairns : 

If when tho train was leaving Portland Road, 
the ovororowding had any effect on tho movements 
of tho respondent; if it had any effoct on tho parti- 
cular portion of tho carriage whoro ho was sitting 
if it mado him loss a mastor of his aotions when 
ho stood up or whon ho foil forward, this ought to 
have boon made a matter of ovldonco. 

In connexion with this comment, it is 
interesting to recall the following statement 

1. Metropolitan Railway Co. v. Jackson, (1877) 8 
A C 193=47 L J 0 P 303= 37 L T 679=26 
\V R 176. 


made a few years before by Lord Cockburn 
in his judgment in (1873) 8 Q B 161 2 : 

It has been argued that no amount of incon- 
venience. if there be no actual peril, will justify a 
person incurring danger in an attempt to get rid of 
it. I confess I am not prepared to go to that length. 

I think if tho inconvenience is so great that it i3 
reasonable to get rid of it by an act not obviously 
dangerous, and executed without carelessness, the 
person causing tho inconvenience by his negligence 
would bo liable for any injury that might result 
from an attempt to avoid such inconvenience. 

The necessity for proving that the injury 
was directly caused through the company’s 
negligence is well illustrated in (1892) 1 
Q B 385 3 and (1894) A C 419. 4 In tho 
former the plaintiff was assaulted at each 
station at which the train stopped by relays 
of pitmen whose ill-well he had incurred 
and who "crowded into the compartment in 
which he was, thereby greatly overcrowd- 
ing it.” Although when he took his ticket 
the defendant’s servants had no notice that 
he was exposed to greater danger than one 
of the ordinary travelling public, he was 
threatened with violence in the hearing of 
some of them before the train started, and, 
having got into the guard’s van for safety, 
was removed and placed in a third class 
carriage by the defendants’ servants. At 
each station he complained of the assaults 
to the guard, who did nothing to secure his 
safety. In the course of his judgment in 
favour of the defendant company, A. L. 
Smith L. J. (afterwards M. R.) stated : 

If tho carrior omits to perform either of these 
duties (i. e. to carry tho passenger with duo care 
and afford him reasonable accommodation), he is 
responsible for the ordinary consequences arising to 
tho ordinary passenger therefrom. There is no 
duty iu these circumstances to take extraordinary 
caro of a passenger by reason of any unknown 
peculiarity attaching to him. 

In the second case the plaintiff, who 
claimed that the defendant company was 
"negligent in permitting the said carriage 
to be overcrowded and so facilitating the 
hustling and robbing of the plaintiff,” failed 
on the ground, as stated by the Earl of 
Selborne, “that on the plaintiff’s pleading* 
it is not shown that the overcrowding of 
the carriage did in fact conduce in any 
way, directly or indirectly, to the robbery; 
and on the assumption that, u nder some 

2. Geo v. Metropolitan Railway Co., (1878) 8Q B 

161=42 LJQB 105=2S L T 2S2=21 W R 
584. 

3. Poundor v. North-Eastern Railway Co., (1892)* 

1 Q B 386=61 LJQB 136=65 L T 679= 
40 \V R 189=56 J P 247. 

4. Cobb v. G. W. Ry. Co., (1894) A 0 419 = 63 

LJQB 629=6 R 203=71 L T 161=58 J P 
636. 
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possible circumstances, this might have 
been actionable negligence, it would, in my 
judgment, be indispensable, for that pur- 
pose, to state and prove some actual con- 
nexion, between the overcrowding and the 
loss. It is not, in my opinion, enough to 
suggest (as the plaintiff does) that to suffer 
such overcrowding was “to facilitate the 
hustling and robbing of the plaintiff.” 

As for the practice of allowing third class 
passengers to crowd into first class com- 
partments, it is perhaps rather a confirma- 
tion of the pacific nature of the British 
travelling public, and possibly of official 
tact, than a tribute to existing conditions, 
that the only recorded case of this kind 
occurred during the war. In (1918) 34 
T L R 467° the plaintiff, who had taken 
a first class ticket, was travelling in a first 
class compartment arranged to accommo- 
date five persons. At an intermediate sta- 
tion, there was a large number of persons 
on the platform, and one of the railway 
company's servants having cried out, “Get 
in anywhere you can,” several persons who 
were third class passengers got in, so that 
altogether there were twelve persons in 

5. Jones v. G. N. Ry. Co., (1918) 31 T L R 467. 


the compartment. The plaintiff, who said 
he had been subjected to inconvenience by 
being squeezed up in his seat and also by 
haying persons standing up in front of him, 
claimed 4s. 6d. damages — the difference 
between the third and first class fares, on 
the ground that the company had broken 
its contract with him by not providing him 
with proper accommodation. In upholding 
the finding of the county Court Judge that, 
although in normal times the plaintiff 
might succeed, yet the passenger’s contract 
must be affected by existing conditions of 
railway travel, and by the inability of the 
companies, owing to Government action, to 
give, at all times, the previous accommoda- 
tion,” Avory J. declared : 

The county Court Judge was right. His judg- 
ment was a correct statement of the company’s 
contractual obligation both under normal condi- 
tions and under existing conditions. 

In the light of these cases, it would 
appear that, granted the privilege of what 
he has doubtless come to recognise as “nor- 
mal conditions and (or) of some directly 
caused injury, the circumspect “rush hour” 
passenger does enjoy some little place in 
the law, even if not in the train . — The 
Law Times . 


SUSPECTED PERSONS 


It would be unfortunate if a police offi- 
cer having a person under suspicion as an 
intending thief could not effect an arrest 
until a felony was actually being commit- 
ted. On the other hand, it would equally 
be unfortunate if an honest man who hap- 
pened to be standing about in a public 
highway could lawfully be arrested as a 
suspected felon. The circumstances under 
which, persons suspected of a felonious 
intention can be arrested are laid down in 
Ss. 4 and 6, Vagrancy Act, 1824. S. 4 of 
that Act, as amended by S. 7, Penal Servi- 
tude Act, 1891, provides that : 

Every suspected person or reputed thief fre- 
quenting .... any street or highway or any 
place adjacent to a street or highway with intent 
to commit felony or loitering thereabout or there- 

bond * * deemed to be a rogue and vaga- 

By Sec. 6 there is power to arrest any 
person found offending against the Act. It 
will be recollected that a short time ago 
he Court of Appeal had to consider the 
meaning of “suspected person” in (1936) 


3 All E R 570. 1 This was an action by two 
men against police officers for damages for 
false imprisonment. The pleaded defence 
alleged that one of the plaintiffs was seen 
to go inside a telephone kiosk and remain 
there for about 25 minutes, whilst the 
other waited outside. The man inside did 
not appear to make any call, but appeared 
to be attempting to tamper with the coin 
container. As the police officers approached 
the kiosk, the man outside kicked the door 
and the man inside began to make a call. 
Both plaintiffs were arrested, but after 
being detained for some hours were allow- 
ed to go. The action was by consent tried 
upon the pleadings on the basis that the 
defendants would be in a position to prove 
the defence pleaded, and damages were 
awarded to the plaintiffs. Before the 
Court of Appeal it was argued that as the 
police officers suspected the plaintiffs were 
attempting to commit a felony, the plain- 
tiffs had offended against S. 4, Vagrancy 

1. Led with v. Roberts, (1936) 3 All E R 570. 
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Act, 1824. The Court of Appeal held that 
a person could not be arrested for loitering 
with intent to commit felony merely be- 
cause he was suspected of being about to 
commit felony, but he must antecedently 
by his conduct have brought himself within 
the category of a suspected person or repu- 
ted thief. 

The defence had relied upon the decision 
of the Divisional Court in (1917) 117 L T 
304.“ In that case a person was kept under 
observation for 40 minutes, and was seen 
on seven different occasions in different 
parts of the city of Birmingham to be tap- 
ping the pockets of persons seeking to board 
tramcars. The Justices had held that as 
there was no evidence that the prisoner had 
previously borne a bad character, he was 
not a suspected person or reputed thief. 
The Divisional Court sent the case back to 
the Justices with a direction that there was 
evidence from the prisoner’s conduct that 
he was at the time of his arrest a suspec. 
ted person. In the Court of Appeal in (1936) 
3 All E R 570, 1 Greer L. J. held that (1917) 
117 L T 304 2 was rightly decided, but was 
distinguishable, because on more than one 
occasion before his arrest the prisoner had 
been acting in a suspicious manner, where- 
as the incident relied on in (1936) 3 All E R 
570 1 as having rendered the plaintiffs sus- 
pected persons was one and the same as 
that for which they were arrested. The 
other Lords Justices, whilst agreeing that 
(1917) 117 L T 304“ was distinguishable 
expressed the opinion that it had been 
wrongly decided. Recently in (1938) 1 All 
E R ll 3 the Divisional Court was required to 
consider whether, in view of (1936) 3 All 
E R 570 1 the decision in (1917) 117 L T 
304 a must be regarded as no longer law. In 
the present case a person was kept under 
observation for nearly two hours, during 

2. Hartloy v. Elinor, (1917) 117 L T 304 = 86 

LJKB 938=81 J P 201=15 LOR 775=26 

Cox C O 10. 

3. Rawlings v. Smith, (1938) 1 All E R 11. 


which time he was seen to be attempting 
to open the doors of parked cars. He was- 
eventually arrested, and charged under Sec. 
4, Vagrancy Act, 1824. The learned stipen- 
diary Magistrate before whom he was- 
brought decided that he could not convict, 
because (1917) 117 L T 304 2 had been 
overruled, and it was now the law that 
there must be an interval of time between 
becoming a suspected person and being 
arrested with the status of such a person ; 
and that in the present case the evidence 
of the accused being a suspected person and 
his being found loitering were so inter- 
connected that there could not be said to 
be evidence that he had already acquired 
the status of a suspected person when 
arrested. 

On a case stated, the Divisional Court 
(Lord Hewart, L. C. J., Branson and du 
Parcq JJ.) laid down that (1917) 117 L T 
304 2 still afforded a safe guide to Magis- 
trates in this type of case. We welcome 
this decision, for (1936) 3 All E R 570 1 
was being variously interpreted. If it was 
correct that there had to be an interval 
between a person having become a “sus- 
pected person” and the effecting of an 
arrest for loitering with intent, much of 
the efficacy of S. 4, Vagrancy Aot, 1824, 
would have been lost. For, if the police had 
to wait until the suspected person resumed 
his suspicious conduct on a different occa- 
sion the intended crime might take place 
in the interval. On the other hand, the 
Divisional Court has not in any way pur- 
ported to diminish the effeot of the deci- 
sion in (1936) 3 All E R 570 1 that an 
arrest cannot be effected under this Section 
as soon as the police suspect a person of 
intending to commit a felony. Further, in 
delivering judgment in the present case, 
Lord Hewart pointed out that the “sus- 
pected person” must be found “loitering,” 
or frequenting,” and that continuous or 
repeated acts were necessary to support 
such a oharge . — The Laxo Journal . 


LIFE ASSURANCE AND PUBLIC POLICY 


Public policy, a doctrine which was 
thought to be passing into a limbo of legal 
heresies, has been revived in the last two 
years by various affairs of matrimony, ciga- 
rette selling, and sudden death ; and now 
one of the most important propositions 
which go to constitute the doctrine has 
been conjured before the law lords in order 


to have its i’s dotted and its t's crossed in 
perpetuity. 

The Courts will not recognize a benefit 
accruing to a criminal from his crime. That 
is the rule now affirmed in (1938) 2 All E 
R 602. 1 In the language of Lord Atkin, 

1. Boresford v. Royal Insuranoe Co., (1938) 2 All 
E R 602. 
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the rule is an absolute one. That is to say 
that the Court •will not generalize it nor 
inquire as to the tendency of any particular 
transaction to encourage the commission 
of crime. The absolute nature of the rule 
is well illustrated in (1938) 2 All E E 602 1 
the facts of which are well known to 
readers (see 83 Law Jour 248). The gentle, 
man who committed suicide while in full 
possession of his faculties in order to pre- 
vent the lapse of his life policy for non- 
payment of premium was doing an act 
which, whatever be the virtues or vices 
implied in suicide, is not the subject-matter 
of facile imitation. Therefore so far as 
meritorious tendencies are concerned, there 
was nothing to choose between the appel- 
lants, who relied on the sanctity of con- 
tract, and the respondents who repudiated 
because of the crime. 


Indeed in their interpretation of the 
contract the law lords adopted the argu- 
ments of the appellant. The clause which 
made the policy void if the assured should 
die by his own hand, whether sane or 
insane, within one year from the com- 
mencement of the assurance” implied that 
the respondents intended to pay in the 
event of a sane or felonious suicide taking 
place after the expiration of one year. The 
phrase sane or insane” was not merely a 
clumsy way of saying “even if insane.” 
The law lords did not however treat that 
clause as vitiating the entire policy. The 
clause was severable ; so too was any 
part of its meaning which contemplated 
the rewarding of a crime. Moreover, the 
octrine stated by Lord Atkin does not 
relate to the legality or illegality of the 
contract, but to the powers of the Court in 
relation to the performance of contract. 

he Court will not allow a criminal to 
benefit from his crime. That is a narrower 
statement than the statement of Greer 

J ; m (1933) 1 K B 822, 2 and adopted 
by Lord Wright M. E. in (1937) 2 All 


2. Haseldine v. Hosfeen, (1933) 1 KB 822=102 

r ^ 441=1 933 W C & I Rep 225=148 

L T 510=49 TLR 254=45 LI L Rep 59. 


E E 255, 3 * that in this country no person 
is allowed to insure himself against the 
commission of a crime.” 

In this case the law lords, following a 
line of cases such as (1911) L E P 108/ 
arising out of murder (from which suicide 
is hardly different), have held, it may be 
inferred, that there is a power inhering in 
the Court to prevent the rewarding of 
crime; this is quite apart from the legality or 
otherwise of the contract. Apparently this 
is not a matter of pleading, but is a prin- 
ciple inhering in the jurisdiction. On this 
principle it is suggested, the arsonist cannot 
recover under his policy of fire insurance. 
If this be the principle, then clearly there 
is. room for a distinction between the 
criminal and the innocent assignees of a 
criminal. On this point the judgments of 
the law lords are explicit. 

The personal representative of a criminal 
is in no better position than the criminal 
himself. His root of title is identical with 
that of the criminal. An innocent assignee 
for value however whose interest arose 
before the crime, may be in a different 
position. Although, theoretically, he should 
have no better right than that of his 
assignor, it is to be inferred from dicta of 
Lord Atkin that in a proper case the law 
will protect him as it protects the bona 
fide purchaser for value (Qucere : If his 
interest arise after a crime of which he is 
ignorant). In this connexion, Lord Atkin 
approves what now appears to have been 
the decision in the ill-reported case in 4 El 
& El 243 5 ( see 82 Law Jour 27.) Presum- 
ably the harsh but authoritative decision 
in (1830) 4 Eligh N S 194° is distinguish- 
able. If here there is a perceptible change, 
it is not without parallel in other depart- 
ments of the law. — The Law J ournal. 

3. Beresford v. Royal Insurance Co., (1937) 2 All 

E R at p. 255. 

4. Re Crippen, (1911) L R P 108=80 L J 47 = 

104 L T 224=55 S J 273=27 TLR 258. 

5. Moore v. Woolsey, (1854) 4 El & B1 243=3 

C L R 207=24 L J Q B 40=1 Jur {N S) 468 

= 3WR 66=119 E R 93. 

6. Amicable Society v. Bolland, (1830) 4 Bligh 

(N S) 194=2 Dow & Cl 1=33 R R 22. 
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Reviews 


Law of Partnership, by Chaudhari 
Tirath Das Sehgal, b.a. (hons.), ll.b., 

Lahore. Published by the Lahore Law 
Times Press, 18, Rabbani Road, Lahore. 
Pages over 500. Price Rs. 5. 

This book appears to be one of the latest 
commentaries on the Indian Partnership 
Act. The notes to the Sections are critical 
as well as explanatory. Differences between 
the Indian law and English law have 
been explained. The Comparative Table of 
Sections of the Indian Partnership Act, 
1932, the English Partnership Act, 1890 
and the Indian Contract Act, 1872, Chap. 
XI given in the beginning will be found 
very useful. The appendices also give much 
useful information. The case-law has been 
brought up-to-date. The book is bound to 
be useful to the Bench and the Bar. 


The Cantonments Act 2 of 1924 and 
the Cantonments (House- Accommoda- 
tion) Act 6 of 1923, by Jagan Nath Puri, 

B.A., I/L.B., Advocate and Legal Adviser, 
Cantonment Board, Ferozepore. Published 
by the Law Publishing House, Ferozepore 
City. Pages over 800. Price Rs. 11-8-0. 

This treatise contains the entire law 
relating to the administration of Canton- 
ments in that the author has given nob 
merely the Cantonment Act as modified by 
later enactments but also all' orders and 
rules framed by the Central and Local Gov- 
ernments. The notes to the Sections of the 
Cantonments Act are clear and exhaustive 
with reference to case-law wherever pos- 
sible; and where there are no direct rulings 
under the Aot itself, he has included rulings 
from other cognate laws. Thus the author 
has spared no pains to make the book as 
useful as possible. The book is bound to be 
highly useful to the Bench and the Bar 
and to every one interested with this 
branch of the law. The printing and get- 
up are good. 
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Stone Co. Ltd. 20 
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Uma Nath Bakhsh Singh v, Jang Baha~ 
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■*€ 






Class No 
Vol 


°ate loand 


Accession No. 


-Boot No 

Copy 


SUBJECT INDEX 


Adn lission — Waiver — Difference between , 
explained 230a 

Attachment — Purpose is to prevent trans- 
fer 230c 

Banker and Customer — Negligence of 
customer in mode of drawing cheque — Lia- 
bility of customer — What must be shown 
stated ( Obiter ) 52 c 

Bengal, Agra and Assam Civil Courts 
Act (12 of 1887), S. 37 — Question regard, 
ing dower — Mahomedan law should be 
applied as rule of decision 80a- 

Bengal Cess Act (9 of 1880), Ss . 5 and 6 
— Mining lease providing that lessees were 
to pay and discharge all taxes, rates, etc. 
in nature of public demands — Lessors 
required to pay cesses and taxes under 
Bengal Cess Act and Bengal Mining Settle- 
ments Act suing lessees for reimbursement 
— Claim for sums paid under the two Acts 
held well-founded — Claim for sum paid as 
income-tax held not maintainable 243 

^Bengal Court of Wards Act (9 of 
1879), S. 51 — Court of Wards taking 
charge of property pending suit against 
proprietor — Suit must be amended so as to 
produce result set forth in S. 51 by mak- 
ing manager guardian of proprietor — Pro- 
per formal order to that effect is necessary 
— If proper parties are on record and are 
dealt with on correct footing, mere want of 
formality will not make void compromise 
between parties and decree of Court based 
on it 49 

Bengal Land Revenue Sales Act (11 of 
1859), Ss. 2 and 3 — In pursuance of S. 3, 
12th January and 28th March fixed in 
tauzi ledger as latest dates in each year for 
payment of arrears of land revenue — Sum 
demanded as payable in respect of January 
kist not paid before 12th January — Sale 
held after 12th January is within jurisdic- 
tion of Collector 248 

Bengal Tenancy Act (8 of 1885), S. 724 

— Purchaser of zamindari estate sold under 
Bengal Land Revenue Sales Act for arrears 
of land revenue, is not liable after he has 
annulled the under. tenures, for unpaid 
balance of costs of preparation of Record 
of Rights, which has been apportioned on 
patnidars prior to his purchase and annul- 
ment of under-tenures — R. 414 of Bengal 
Survey and Settlement Manual does not 
apply : A I R 1937 Gal 94=167 1 G 741, 
REVERSED 281 a 


Bombay Local Boards Act (6 of 1923), 
S. 48 — Lands belonging to Government 
before Act of 1869 could not vest in Local 
Board by virtue of Acts of 1869, 1884 and 
1923 — Building and land given to Local 
Funds Committee before 1869 for manage- 
ment held did not become property of 
Local Board 87a 

Bond — Construction — Clause in bond that 
stated account of balance in writing and 
signed by directors conclusive proof — 
Directors held not entitled to bring within 
bond indebtedness not covered by it: 225a 

Chota Nagpur Tenancy Act (6 of 1908), 
<S. 74. A — Vacancy created before existing 
at the time of enacting S. 74-A — S. 74-A 
applies 61d 

Ss. 74.A and 231 — S. 74-A does not 

deal with accruing of cause of action — It 
gives only right to invoke administrative 
operation — Sec. 231 is not applicable to 
applications under S. 74-A 61c 

**Civil Procedure Code (5 of 1908), 
Ss. 86 and 87 — Suit as framed against 
‘Gaekwar Baroda State Railway, through 
its Manager and Engineer-in-Chief* is not 
maintainable — Such suit is in reality suit 
against Ruling Prince and must comply 
with provisions of Ss. 86 and 87 : 66 All 
828= A I R 1934 AU 740=153 I G 824, 
REVERSED 165a 

Ss. 86 and 87 — Privilege of provisions 

cannot be waived 165c 

** S. 92 — Several persons obtaining 

leave to institute suit do not constitute one 
plaintiff — Appeal by some of them is com- 
petent 184a 

S. 109 — Committal for finding of con- 
tempt for breach of injunction is not crimi- 
nal in its nature — Leave to appeal under 
S. 109 granted to party inhibited by in- 
junction is quite valid — Whether contempt 
committed by person abetting person actu- 
ally inhibited is of criminal nature 
(Quare) 295a 

O. 21, R. 63 — Onus — Where the facts 

are fully established and the inference 
from them is clear, the question of onus is 
not material 2906 

O. 41, R. 31, Ss. 99 and 108 — Judge 

alter giving judgment going on leave with- 
out signing it — Defect is a mere irregu- 
larity not affecting merits 2926 

Companies Act (7 of 1913), S. 91-B — S 
company financing P company through M- 
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Companies Act 

T company for several years — Subsequently 
S taking equitable mortgage of property of 
P for debts really due from M T — M T 
company holding almost all shares in P 
company and directors in P working as 
directors in M T — <S having knowledge of 
this fact during "course of business — P 
going in liquidation — Official liquidator 
held entitled to avoid equitable mortgage 
in favour of S 159a 

* S. 153 — Scheme confirmed by Court 

can be varied only by order of Court after 
approval of variation by creditors and 
shareholders 284 a 

Sch. l t Table A, Art. 73 — Art. 73 

limits directors’ authority of borrowing — 
Intention of Art. 73 is not satisfied by 
treating it as direction that beyond speci- 
fied limits further borrowings though not 
prohibited are 'to be. expended in reduction 
of existing loan ^ 1595 

^Company — Forfeiture or shares — Credi- 
tors and not merely shareholders are en- 
titled to insist upon strict fulfilment of 
conditions — Forfeiture of shares for non- 
payment of calls not yet due is not valid 

2845 

* Act of directors ultra vires — Ratifica- 

tion by shareholders is not valid unless 
illegal nature of act is known to them 

284c 

Contempt — Injunction against B — A abet- 
ting B in disobeying it— Petition to com- 
mit A for contempt for disobedience of 
injunction is wrong remedy — Petition 
should be to commit A for aiding B in his 
disobedience 2955 

* Disobedience of injunction — Injunc- 

tion against Government not to interfere 
with possession of A — B t not party to in-* 
junction proceedings, interfering with A’s 
possession — B deriving his interest through 
Government — Government held not guilty 
of any disobedience of injunction — As 
Government was not liable for disobedi- 
ence, B t deriving his interest through it, 
also was not liable : 16 Pat 159= A I R 
1937 Pat 65=166 I C 966 (SB), RE. 
VERSED 295 d 

Contract — Construction — Agreement 
entered into by two parties in London — 
One of them to be employed by other in 
New Zealand on remuneration of seven 
hundred pounds sterling per year — Ques- 
tion arising as to whether payment was 
to be made according to English or New 
Zealand currency — Held that word ‘ster- 
ling' was to be construed as signifying 


Contract 

English currency in contrast with curren- 
cies of other countries 136 

Stock exchange transactions — Broker 

is assumed to have full authority to deal’ 
with securities in his custody (Obiter) 

52 d 

Alteration of — Contract clear and ^ 

unambiguous — True effect cannot be alter- 
ed merely by course of conduct 265 

Currency — Currency in particular 

country must be determined by the law of 
that country • 26c 

Stock exchange transactions — Stock-. 

broker though may not retain for his client 
specific shares purchased must retain equi- 
valent number of shares 23d 

Contract Act (9 of 1872), S . 66 — Tran- 
sactions entered by plaintiff with third 
person at defendant’s instructions — Remit- 
tances by defendant appropriated to losses 
incurred — Suit by plaintiff for balance 
— Counterclaim by defendant claiming 
amount so appropriated alleging transac- 
tions entered by plaintiff to be void — Claim 
falls under S. 65 — But claim cannot succeed 
as plaintiff has not received advantage 
within S. 65 — Faot that there is no privity 
of contract between defendant and third 
person makes no difference 4 

* S. 73 — Original rates payable to con- 

tractor agreed in contraot between Rail- 
way and contractor, abandoned by consent 
of parties — Substituted proposed rates not 
acoepted by contractor — Contraot still in 
operation — Work done by contractor in per- 
formance of it and accepted by Railway — 
Contractor is entitled to fair and reason- 
able rates 675 

* S. 73 — Interest by way of damages 

for wrongful detention of debt cannot be 
allowed 67flt 

S. 73, Ulus (n) — Illus. (n) does not 

allow creditor interest upon his debt when 
he is not entitled to it under any law: 67* 

Criminal Procedure Code (5 of 1898), S . & 
(1) — Language of Code i9 conclusive and 
must be construed according to ordinary 
principles 130a 

Ss. 225 and 637 — Misjoinder of chargee 

— No miscarriage of justice — No inter- 
ference 130/ 

S. 239 (d) — Overt aots committed in. 

pursuance of conspiracy to commit offences 
are committed in oourse of same transac- 
tion 1305 

** 5. 239 (d) — ‘Same transaction’ — 

Determination of question 1,30a 
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Criminal P. C. 

* 8s . 337 and 494 — Manner in which 

tender of pardon is made following in sub- 
stance method prescribed by Sec. 337 — 
S. 337 (2. A) applies — Minor irregularities 
cannot be taken to affect operation of 
S. 337 — Intention of Local Government 
not to act under S. 337 does not matter : 266 
Custom (Punjab) — Alienation — Agricul- 
turist unable to manage cultivation and in- 
debted, selling land to non. agriculturist 
with sanction of Deputy Commissioner — 
Sale held act of good management 77a 

Alienation — Alienee must prove either 
legal necessity in fact or that he made bona 
fide enquiry into alleged necessity — He is 
not bound to see to actual application of 
money 775 

* Decree Construction — Decree amount 

to be paid in monthly instalments — On 
default of three consecutive instalments, 
decree-holder entitled to take out execu- 
tion Judgment-debtor paying third of 
every series of three instalments without 
specifying expressly that they were for 
those instalments — Decree-holder held 
entitled to take out execution 250 

Deed Construction — Stamp duty paid on 
mortgage bond in respect of certain amount 

Mortgagee cannot contend that real 
amount due under bond is larger 2256 

Liability under — Person executing 
deed neither blind nor illiterate — Plea of 
non est factum not open — Executor is 
bound by deed, even though he has not 
read it or understood it 103c 

Construction — Agreement by which N 

to be owner and in possession of immova- 
ble property for life — On his death 5 to 
own and possess entire moveable and im- 
movable property— S held was not consti- 
tuted general heir of N so as to be entitled 
to all property which N might possess at the 
time of death — . Agreement held should be 
construed with reference to property then 
in existence 98c 

Construction — Settlement — R, a 
female, to be tenant for life of villages with 
no power to burden or transfer them — On 
her death, villages and entire property to 
become property of 5 — R to have absolute 
rights over moveables — Properties mort- 
gaged to estate with possession — If pro- 
perties redeemed by mortgagors or if It 
realizes amount by suit, R entitled to spend 
money as she liked — But R not to trans- 
fer mortgagee rights — R accepting very 
small sums from mortgagors in redemption 
R held had no such power Q4 


* * Defamation — Privileged occasion — 
European planter after serious accident 
treated by Government Medical Officer 
(plaintiff) of high qualification — Letter by 
planter about his progress soon after dis. 
charge — Fractures subsequently discovered 
in X-ray examination — Leading specialist 
unable to diagnose fractures before X-ray 

Letter to Director of Medical Services 
complaining about incompetence and neg- 
ligence on Medical Officer’s part and sug- 
gesting his dismissal — Similar letter to 
Planters’ Association which passed resolu- 
tion in same grave and hurtful terms — 
Resolution published in newspapers — No 
opportunity given to plaintiff of offering 
any explanation — No instance of inatten- 
tion on his part in the past — Planter also 
expressing in interview with Director slan- 
derous statements — Letter to Association- 
held not privileged and remarks not justi- 
fied and actuated by malice — Remarks in 
interview held privileged but held mali- 
ciously made and not protected 91a 

* Malice — Finding by trial Judge i 3 

question of fact 91^ 

Electricity Act (9 of 1910 ) , S. 39 and 44 
(c) — Offence falling under both sections — 
Charge under S. 39 is proper if that offence 
is clearly established 130a 

Estoppel — Sale of portion of Government 
lands by Local Funds Committee when 
there was no question of ownership — Gov. 
ernment though consenters to such tran- 
saction held not estopped from claiming 
ownership in remaining land when such 
question arises between committee and 
Government 876 

*4* i i % % ^ * 

Estoppel by conduct, neglect or 
representation discussed — Bank A advanc- 
ing loans to merchant on pledge of railway 
receipts Following usual practice, receipts 
handed over back to merchant for collecting 
goods from Port Trust and storing them in 
bank’s godowns — Merchant fraudulently 
pledging same receipts to bank B and 
obtaining second advance — Suit by A 
against B for conversion — Plea of estoppel 
by representation held could not be relied 
on by B against A — Law under S. 115, 
Evidence Act is same as English law : 526 
Evidence — Admissibility — Opinion on 
effect in law — Transaction towards charities 

— Opinion held inadmissible 2596 

**Evidence Act (1 of 1872), S. 92, Pro . 
viso 3 — Promissory note payable on demand 

— Collateral oral agreement not to make 

demand until certain condition is fulfilled 
comes under Proviso 3 of S. 92 198 
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Evidence Act 

6’. 106 — Question whether plaintiff is 

authorized to represent institution in suit 
— Proof of the minutes of the meeting of 
Managing Committee constituting such 
authority is sufficient to discharge burden 
on plaintiff 73 c 

Execution — Sale proclamation— Waiver of 
necessity of fresh proclamation — Defects in 
old proclamation regarded as waived — 
Objections to attachment are not however 
waived 2306 

— *— Decree binding — In execution pro- 
ceedings, the question as to whether the 
view of the Court which passed the decree 
is right or wrong is no longer open 98a 
Executor - Duties of — Contract by testator 
or intestate - Duty of legal representative 
to perform — Legal representative can pay 
6v6n statute barred debts — Duty in case of 
onerous enforceable contracts explained 

205 

Family Arrangement — Agreement en- 
tered into fairly without concealment or 
imposition on either side— It cannot be dis- 
turbed, although parties may have greatly 
misunderstood their situation and mistaken 
their rights — Family arrangement held 
could not be disturbed as it was fair and 
just 1036 

Setting aside — Family arrangement 

cannot be set aside merely beoause it is 
unfair to one party 103d 

Gift — Validity — Magnitude of bequests in 
subsequent will is practically no indication 
to negative previous gift 103a 

—Imperfect gift followed by appoint- 
ment of donee as executor entitles donee to 
property 103e 

Hindu Law — Adoption — Evidence — 
Claim by appellant to be adopted son of 
deceased Raja in Oudh — Adoption not 
registered — No entry of expenses of adop. 
tion in books of Raj — Sapinda of Raja per- 
formed by widow and not appellant — 
Negligence on part of appellant to go in 
witness box — Adoption held not proved: 40 
** Adoption — Widow — Madras Presi- 

dency — Adoption by widow would be valid 
only if made with authority of husband or 
with assent of his kinsmen — Mere associa- 
tion in adoption made by husband is no 
indication of implied authority to her to 
make second adoption — Assent of kinsmen 
need not necessarily be of agnates — Widow 
has no residuary power to adopt of her own 
volition in absence of sapindas 34a 

Debts — Suit against sons and grand- 
sons on mortgage executed by father — Suit 


1938 Privy Council 
Hindu Law 

decreed against sons as legal representa- 
tives of father but dismissed as against 
grandsons — Interest of grandsons in family 
property cannot be attached in execution 
of decree # 7 

Partition — True guide to determine 

jointness or otherwise is person’s actings 
and dealings with estate — There can be 
partition without actual division of pro- 
perty by metes and bounds — As soon as 
shares are defined property ceases to be 
joint — Agreement between members ap. 
pointing arbitrator to decide shares amounts 
to severance of joint status — Non-delivery 
of award is not evidence of renunciation of 

intention to separate 189 

* Partition — Proof of — Entry in 

Record of Rights showing share of eaoh 
member is evidence of partition 65 

Religious endowment — Math — Sue. 

cession to Mahant and ownership of pro- 
perty is regulated by custom of particular 
math — Plaintiff must allege and prove it 

216a 

* Religious endowment — Math — 

Mahant resigning during his life and instal- 
ling his successor — Fraternity should be 
made aware of vacancy and given opportu- 
nity of confirming the nominee — Notice of 
Mahant’s intentions and confirmation by 
the Bhek do not involve striot formalities 

2166 

Religious endowment — Mahant — Des- 
cent of property from guru to ohela — Pro- 
perty acquired by mahant can be of seoular 
nature — ‘Udasi’ order — Connexion with 
natural family severed — Even private pro- 
perty acquired by mahant descends to ohela 
— Descent to ohela does not? warrant its 
nature as religious 196a 

Reversioner — Possession of person 

under agreement not binding on rever- 
sionary heirs does not affeot reversioner's 
right to possession 254a 

* Reversioner — Widow obtaining 

decree of her title to estate — Subsequent 
decree against widow in suit for possession 
by her in her own interest does not affeot 
reversioner’s right to possession 2646 

* * Succession — Mitakshara law — Atma 

bandhus — In deciding preoedence in suc- 
cession, nearness of degree should be the 
test and not religious efficacy — Religious 
efficacy can be considered only if test of 
proximity fails — Mother's brother succeeds 
in preference to father’s sister's son 84o 
Will — Construction — Guiding princi- 
ples explained 228 
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Income-tax — Foreign contracts — 
Assessee resident in British India carrying 
on trade there and controlling transactions 
abroad Profits not received or brought 
into British India — Where they accrued or 
arose should be considered 232 6 

Income-tax Act (ll of 1922), Preamble 
Difference with English Act 232a 

A ^ 

5. 13 — Income-tax Officer is not 
prima facie entitled to accept profits shown 
by method of accounting regularly employ- 
ed by assessee — He must exercise his judg- 
ment under Proviso properly — He is not 
right in computing profits in accordance 
with that method when it in fact does not 
show true profits 1 

“ 16, 40 Question of assessment of 

income of executors under will treated all 
along that it was assessment of executors’ 
income — It cannot be urged in appeal 
before Privy Council that assessment should 
be treated as assessment upon them as 
trustees 118a 

“ 16 Testator directing executors to 

pay certain sum out of income of his pro- 
perty for expenses of his ‘sradh* and also 
costs of taking out probate of his will— In 
computing chargeable income of executors, 
no part of income allocated for *sradh’ is to 
be excluded nor even costs of taking out 
probate 1186 

Ss. 22, 43 Assessee to be assessed 
as agent under Sec. 43 — Determination of 
question of agency can be postponed till 
assessment under S. 23 -Notice under Sec. 
22 before such decision is valid initiation 
of proceedings under S. 43 8a 

S. 23 (4) Make the assessment” — 
Power to determine tax payable is implied 

o , , 175a 

Ss. 23 (4f) % 33 y 34 and 35 —• Final 

assessment under Sec. 23 (4)— Assessment 
cannot be reopened except within time 
allowed by Ss. 34 and 35 — Commissioner’s 
powers under S. 33 can only be exercised 
subject to provisions of Ss. 34 and 35: 175c 
£$. 23 (4) and 30, Proviso — Mere 
fact that assessment purports to have been 
under S. 23 (4) does not shut out appeal 

* c . 17 5d 

S • 43 Notice under Proviso to Sec. 

43 not mentioning any year for which 
assessee was to be treated as agent, but 
notice under Sec. 22 (2) specifying year — 
Assessment under S. 43 is not illegal 86 

* 66 (2) and (3) Competency of 
appeal to Commissioner in question — Deci- 
sion of Commissioner adverse to assessee — 


Income-tax Act 

Assessee’s right to get question decided by 
Court is not deprived 1756 

**InsolYency — Trust — Firm allocating 
sums towards charities — Sums kept under 
control of firm as deposits — Covenant to 
pay to trustees when required — Trust held 
not created 259c 

Interest — Prior to suit when payable 
stated 67c 

Interest Act (32 of 1839), S. 1 , Proviso 
Proviso applies where Court of equity 
allows interest 67d 

Interpretation of Statutes — Powers of 
Court Court cannot put words which are 
not expressed and which cannot be implied 

2H16 

Statute changes law only to extent its 
words require 191c 

It is always dangerous to seek to con- 
strue one statute by reference to the words 
of another 1526 

'Illustration to section does not modify 
section 67 y 

Land Tenure — Pradhan — Pradhani is 
characteristic of aboriginal tribes 616 
Pradhan — Proof of custom — It is not 
necessary that village must be an ancient 
one It is sufficient if it is proved that the 
village which is of recent foundation was 
founded by members of tribe who brought 
to its foundation their ancient custom of 
pradhani 61o 

Lease Forfeiture — Lease of quarry lands 
to company subject to covenant providing 
for forfeiture in case of subletting or trans- 
ferring any interest in leasehold property 
Contract of sale by lessee subject to 
sanction of Board of Revenue — Pending 
sanction, intending purchaser to act as 
agent of company and entitled to work 
quarries for his own benefit — Contract, 
though creating interest of value more than 
Rs. 100, not registered — Transaction held 
not subletting but held amounted to trans- 
fer of interest [ Reversing A I H 1936 Pat 
372 pt . ( d)] which being ineffective for 
want of registration did not effect forfeiture 

2° 

Life-estate — Life-tenant of immovable 
property — A tenant for life of immovables 
has not merely a limited interest in the 
rents and profits which have accrued in his 
lifetime but is complete owner thereof: 986 
** Limitation Act (9 of 1908), Arts . 67 , 
68 Lender transferring to borrower cheque 
drawn by another person and endorsed in 
his favour — Art. 57 and not Art. 58 applies 

66a 
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Limitation Act 

** Art. 58 — Cheque is paid only when 

it is cashed by lender’s bankers — Mere 
handing over of cheque to borrower or cre- 
diting of amount to borrower by borrow- 
er's bank is no payment of cheque 666 
* Arts. 145, 49 — Government promis- 

sory notes left by debtor with creditor as 
security for amount borrowed or for safe 
custody — Suit for recovery of promissory 
notes or for credit of amount realized by 
sale of notes is governed by Art. 145 and 
not by Art. 49 110 

Madras Court of Wards Act (1 of 1902), 
S. 34 — Confirmation given after death of 
ward is sufficient 34d 

Mahomedan Law — Applicability — In 
matters purely of procedure, Courts are 
governed by their own procedure and not 
by rules of Mahomedan law relating to 
procedure 806 

** Debts — Right of contribution bet- 

ween coheirs respecting debts of deceased — 
Decree for dower under Sec. 52, Civil P.C. 
against all heirs of deceased taluqdar in 
Oudh— Decree realized only out of non- 
taluqdari property — Suit for contribution 
against succeeding taluqdar — Declaration 
by taluqdar of portion of his property as 
subject to S. 15, Oudh Settled Estates Act 
— Taluqdar held liable to contribute 
according to value of his property at the 
date of death of the deceased 169 

** Dower — Shia law — Father con- 

tracting marriage of his minor son — Son 
not having independent means of his own 
— Father is liable for dower — This doctrine 
should not be interpreted in light of gene- 
ral law — Doctrine is substantive rule of 
law and cannot be described as canon of 
interpretation or rule of evidence — After 
father’s death dower can be recovered from 
heirs in proportion to their shares : 66 All 
401= A I R 1934 All 62=161 I G 304 , 
REVERSED 80c 

Religious endowment — Takia and 

sajjadanashin explained 202a 

Religious endowment — Takia Shah 

Shuhada of Madari fakirs at Ludhiana in 
Punjab — M held was duly elected by the 
bhek to the office of sajjadanashin 2026 
Wakf — Validity — Settlement of pro- 
perty by settlor on himself, his ohildren 
and descendants with ultimate but remote 
remainder to charity — Settlor’s object only 
to save property from creditors — Wakf 
held not valid 290a 

Wakf Shia law — Testator oreating 
wakf of his properties for purpose of sarai 


Mahomedan Law 

— Right given to testator’s heirs of private 
residence in sarai does not make dedication 
invalid 1846 

Wakf — On construction of will held 

there was valid and effective dedication 

184c. 

Wakf — Shia law — Direction that 

property should become wakf after death 
of person surviving testator — Dedication 
is invalid 184d 

* Wakf — Alienation by Sajjadanashin 

of his share in offerings cannot bind hie 
successors 71a 

* Wakf — Articles presented for use of 

tomb — Neither Sajjadanashin nor Khadims 
are entitled to them 716 

*Master and Servant — Unit of account 
must be applied to appropriate currency 
then prevailing — Contract to pay X pounds 
as salary while currency in gold — Gold 
currency ceasing to exist — Employee can- 
not claim salary on gold basis 26a 

Mesne Profits — Suit for redemption — 
Trial Judge decreeing suit, allowing certain 
amount as mesne profits for only 1914 r 
first year for which mesne profits were 
payable under mortgage — Privy Council 
while restoring trial Judge’s order varying 
it by allowing mesne profits from 1914 to 
date of delivery of possession— Held that 
in arriving at mesne profits for the whole 
period amount specified for 1914 should 
not be accepted — Counter interest held was 
payable on amount of interest that was 
payable by plaintiff on mortgage money 
from date it was due to date it was actu- 
ally paid 139a 

High Court in calculating mesne 

profits for a period, relying upon average 
of two years as best basis of computation 
— Material available difficult — Conclusion 
reasonable and convincing — Privy Council 
held could not interfere with suoh figure — 
High Court in interest of mortgagee asking 
him to produce figures for deduction of 
costs of collection — Faot that result was 
unfavourable to mortgagee, held no ground 
for varying oosts of collection by Board 

139 & 

Mines and Minerals — Whether certain 
material is mineral and comes within 
words of reservation is question of faot — 
Shale held did not come within reservation 
of mines or minerals or delfs of flagg, slate 
or stone 23S 

Minor Minor without having guardian 
appointed by Court or under personal law 
applicable to him — Compromise by minor. 
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and his father’s collaterals settling dispute 
as regards inheritance is not binding on 
minor Nor can such transaction be upheld 
on ground of family settlement 181 

Mortgage — Mortgage of paddy land — 
Mortgagor alleging discharge of debts by 
delivery of paddy to mortgagee’s mills — 
On considering evidence, loan held made to 
enable mortgagor to procure and deliver 
paddy to mortgagee’s mills— Mortgage held 
discharged by delivery of paddy 223 

Election — Hypothecation bonds — 
Subsequent new mortgage in favour of 
same mortgagee in place of hypothecation 
bonds — Suit on subsequent mortgage — 
Subsequent mortgage found to be invalid 
therein — . Mortgagee can sue on old 
hypothecation bonds — Mortgagor cannot 
claim benefit of subsequent mortgage as 
release of hypothecation bonds 123c 

- Interim interest Great accumulation 
of interest Judge is entitled to exercise his 
discretion by making an unusual order as 
regards interim interest 123c 

Oudh Estates Act \l of 1869), Ss. 7 , 8 

and 10— Entry of taluqdar in list 2 pre- 
pared under S. 8 — Entry, while conclusive 
evidence that taluqa is governed by custom 
of single heir succession, also governs suc- 
cession to non-taluqdari property — Only 
difference is presumption in case of non- 
taluqdari property may be rebutted 252 
Ss. 14 and 22 — Bequest by taluqdar 
before passing of the Act — System of suc- 
cession to estate is that prescribed by Act 
S.^ 22 applies to the case by force of 
Section 14 113c 

S. 22 Heir — ** Heir ” does not 
necessarily mean immediate heir — It 
includes heir of heir provided he inherits 
under special provisions of the Act 113a 
' S . 22 Word * heir ’ cannot be res- 
tricted to those who inherit under S. 22 

. 1136 

o. 22 Provisions as to succession of 
sanad granted before passing of the Act 
re-affirmed by Ss. 3 and 10 -Person suc- 
ceeding after passing of Act succeeds by 
virtue of Act H 3 C 

22— Taluq entered in list under 
o. 8 in year 1869 in name of person dying 
before passing of Act— Succession to taluq 
is governed by S. 22 113 ^ 

Pardanashin Lady — Explanation of 
ransaction to her and her knowledge of 
’what she was doing must be proved 276 
•—-Deed of gift executed by old pardan- 
ashm lady — Knowledge of deed and her 


Pardanashin Lady 

intention, to execute it must be proved — 
Proof of independent advice is not neces- 
sary 386 

Purchase and reconstruc- 
tion of houses for partnership — One of 
partners paying more than his share — 
Other partner made liable to pay interest 
to former Such excess paid held loan in- 
dividually to latter and not to partnership 

277a 

Insolvency of partner — One partner 
advancing money to another for acquiring 
his share in partnership — Former does not 
merely by this get lien on latter’s share 

ni . 2775 

Pleadings— Amendment — Hypothecation 

bonds executed by mortgagor in favour of 
another— Subjects hypothecated being cer- 
tain jewels already in pledge to certain 
money-lender of mortgagor— Suit to enforce 
hypothecation bonds— Plaintiff on date on 
which judgment was reserved asking to 
amend his plaint by adding that mortga- 
gor s son should pay money-lender his 
debt and in default plaintiff should pay it 
and sell mortgagor’s property to satisfy the 
amount— Amendment asking for such relief 
held should not have been allowed at the 
end of trial 123d 

Pledge — Pledge of railway receipts — 

Pledge operates as pledge of goods— Pledgee 

does not lose his rights as pledgee by tem- 
porarily handing over receipts to pledger 

for collecting goods from Port Trust and 

Pr a if^ h6 m ?°, to T Ogee’s godowns 52a 
Practice Trial Judge is in superior posi. 

biiL ^ an -t ] ppeal Court t0 iudg0 of ^edi. 

miity Of witnesses on question of fact: 916 
Witness Parties — Calling of defen 
dant^by plaintiff as his witness is condemn- 

of truth lD aU ° h CaS0 defendanfc is witness 
Presidency Towns Insolvency Act 

°t «*U 86 and Sc H. 6, “g 
tion of Official Assignee is that of owner of 
insolvents property for benefit of credi. 
tors— Glami for property vesting on Offi. 
cial Assignee or for charge over if 

he by Official LZVL’S 

insolvency' Jn*dg^ ““ 

‘Principal and Agent -Duty of agent 

do hT<, h 6 ° Ut3U ,? di °Z s ^ principal it to 
do his best to collect all he can - Debtor 

in financial difficulty— Agent collecting all 

cash he can and giving credit for rest — 

Bankruptcy of debtor — Onus is on princi- 
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pal to show agent could realize more cash, 
before he can be held liable 292a 

Agents who defraud their principal 

are not entitled to indemnity — Agent frau. 
dulenbly disposing security deposited by 
principal — Disposal of security amounts to 
conversion entitling principal to damages 
— Principal not knowing of conversion re- 
ceiving the very goods converted or equiva- 
lent — Effect stated 236 

PriYy Council — Leave to appeal — Privy 
Council can give leave to appeal against 
orders of Courts overseas imposing penal- 
ties for contempt of Court — Discretionary 
power of the Board should be exercised 
with care 295c 

Concurrent findings of fact — It is not 

the practice of Board of the Privy Council 
to go behind such findings — In exceptional 
cases, where it is clear that some serious 
injustice has or may be involved, the rule 
may be departed from, but that is so only 
in the most unusual circumstances 183 

Criminal appeal — Leave granted on 

certain ground — Other grounds cannot be 
argued 130d 

Concurrent findings on question of 

fact — Fact that Courts below were not in- 
fluenced by same considerations is not 
sufficient to disturb them 67a 

Appeal to — Administrative orders of 

Board of Revenue — lb is not proper to 
bring them before Privy Council on appeal 

61a 

Question of fact — Inference of inten- 
tion from ciroumstances is rather a ques- 
tion of fact than of law 346 

Promissory Note — Consideration — Onus 
is upon executant to prove that there was 
no consideration 123a 

^Punjab Tenancy Act ( 16 of 1887 ) , 5. 77 
(8) (j) — Suit by person for declaration 
that he is not liable to pay haq buha alleg- 
ing that he does not come within class of 
people liable to pay the same — Suit comes 
under S. 77 (3) and Civil Court’s jurisdic- 
tion is barred : 67 P R 1905=113 P L It 
1905 and 7 Lah 173 = A I R 1926 Lah 
244=92 I C 1012, OVERRULED; 16 Lah 
204= A I R 1935 Lah 150=166 I G 450, 
REVERSED 219 

Railways Act (9 of 1890 ) , 5.1— Aot does 
not apply to Baroda 1656 

Ss. 55 and 56 — 'Public auction’ — 

Meaning — Sale proclamation made and 
notice of proposed sale placed on notice- 
board of station — Sale not held in public 
but offers made to station master and high. 
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est offer accepted — Sale held not by public 
auction 12a 

Ss. 55 and 56 — Notice of proposed 

sale by public auction — Sufficiency — 
Essentials of, stated 126 

*Registration Act (16 of 1908), S . 36 — 
Party executing document stating, at time 
of registration, facts different from those 
stated in document — Deed should be re- 
executed 38a 

Sea Customs Act (8 of 1878), S. 30 — 
Price defined by 01. (a) can be arrived on 
basis of actual price 15a 

S. 30 — Import of cars — Distributor 

paying price notified in current price list 
before delivery — Delivery F. o. R. made 
within few days of arrival of cars — Price 
to distributor held wholesale cash price re- 
lating to sale at time and place of importa- 
tion — Overhead charges held did not affect 
question 156 

S. 30 (a) — “Goods of the like kind 

and quality” — Existence of wholesale cash 
price for goods themselves under assess- 
ment at time and place of importation — 
Cl. (a) is not made inapplicable for want of 
sales of other goods 15c 

* ^Securities Act (10 of 1920), Ss. 12 and 
21 — S. 21 is not inconsistent with common 
law right of indemnity but gives an added 
right — Person forging indorsement in his 
favour to promissory note and in his turn 
indorsing it in favour of respondent — Res- 
pondent getting such note renewed in good 
faith without being required to furnish 
security under S. 21— True bolder recover- 
ing damages from Government for con- 
version — Government are entitled to be 
indemnified under common law right of 
indemnity: 38 Bom L R 1025=A I R 1937 
Bom 145=168 I C 662, REVERSED 

191 h 

5. 16 — Holder of renewed note holds 

it free from equities or disputes attaching 
to prior note 191a 

Shipping — Rules governing navigation in 
Hughli — R. 5 — “Turning points or bends 
of the river” — Meaning explained 263 

* Sale of gunny bags to Export Com- 

pany — Sellers to have unpaid vendor's lien 
on Mate's receipts and goods represented 
by them — Sellers to deliver goods alongside 
vessel — Shipping company handing over 
Mate’s receipts to sellers but issued in 
Export Company’s name— Shipping Com- 
pany issuing bills of lading to Export 
Company without having Mate's receipts 
— Subsequent notice by sellers to Shipping 
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Company of their lien — Shipping Company 
delivering goods to holders of bills of lading 
— Shipping Company held not wrong in 
issuing bills of lading without having Mate’s 
receipts nor liable on ground of conversion: 
AIR 1931 Gal 373=134 I C 753 (S B), 
REVERSED 152 a 

♦Societies Registration Act (21 of I860), 

S-s. 3, 19 — Presumption of proper registra- 
tion — Not certificate of registration under 
S. 3 but copies of Rules and Regulations 
and Memorandum certified under S. 19 are 
sufficient proof of due registration 736 
* Specific Relief Act (l of 1877), S . 42, 
Proviso — Plaintiff claiming to be trustee 
and administrator of institution — Neither 
plaintiff nor defendant in possession or 
control of institution — Suit for declaration 
by plaintiff is maintainable — Injunction 


against defendant is further relief 73a 


oiamp ACC (* of 35— Documents 

running as follows — "Received from you 
this day .... cheque for Rs Amount 


would be repaid with interest, principal 
amount will be paid with interest after ten 
months from this date” — Held that docu- 
ments were not promissory notes and were 
not inadmissible in evidence for want of 
stamp — They could be relied on to show 
real nature of transaction 121 

**Tort — Negligence — X-ray examination 
is question of circumstances — Mere delay 
for a week before advising X-ray examina- 
tion does not per se constitute negligence 
on part of physician 91 c 

Trade Mark — Registration — Words merely 
descriptive of patented product cannot be 
registered as trade mark — Descriptive 
words may however have acquired secon- 
dary meaning indicative of origin — Where 
words in addition to their being descriptive 
of goods are also the name of product of 
which those goods are composed and are 
also in common use, it is difficult to con- 
ceive that they could acquire secondary 


meaning 143a 

Passing off— Expiry of patent— Rival 

manufacturer manufacturing goods similar 
in appearance as patented goods and adopt- 
ing to them descriptive name by which 
patented goods had been known — Manu- 
facturer is not guilty of passing off: 1435 

♦Transfer of Property Act (4 of 1882), 
S. 6 (d) Settlor reserving allowance to 
himself for maintenance from trust pro- 
perty — Such allowance does not come 

under Cl. (d) 1235 


Trust-* Creation of — S, a Hindu taluqdar, 
executing a deed of relinquishment, relin- 
quishing all his rights and property to his 
eldest son (defendant) — Second deed exe- 
cuted by defendant alone — Latter deed, 
besides other arrangements, providing to 
give a sum of money and a village to J , a 
son of Mahomedan concubine of £>, on his 
attaining majority provided he remained 
obedient— Two deeds held created trust in 
favour of J J forced to leave village with 
his mother Fact that J did not come and 
pay his compliments to defendant on occa- 
sions of Hindu festivals held no proof of 
breach of condition to remain obedient 

245 

“ Public — Essentials stated 1955 
Creation of Charitable endowment 
by a Hindu in Punjab— Purpose should be 
clearly specified— Property intended should 
be set apart Divestiture by donor of pro- 
perty is necessary — But no writing essen. 
tial 73d 

United Provinces Land Revenue Act (3 

of 1901), s. 106 — Partition — The word 
partition is not used in the narrow sense 
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imports and includes that rights in these 
units are distributed among the sharers 

2105 

Ss.. Ill, 112 and 233 (k) — Partition 
proceedings — No objection under S. Ill — 
Principle of res judicata does not apply 

__ 2106 
. _ . Question of title not 

raised in partition proceedings — Partition 
completed Question cannot be raised in 
Civil Court 210a 
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that the only thing excluded from the 
cognizance of the Civil Court by Cl. (k) is 
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prietary right comes within the prohibition 
of access to the Civil Court 210c 

*7 (k ) m — “With respect to parti- 

tion” — A . suit is brought with respect to 
the partition if it is brought to impugn the 
distribution which by partition has been 
effected under the Act 210^Z 

*WiIl— Construction — Income devised on 
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* Construction Condition subsequent 

or precedent doubtful — Presumption is in 
favour of condition subsequent 2705 
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THE 


ALL INDIA REPORTER 

1938 


PRIVY COUNCIL 



•fc ^ A. I. R. 1938 Privy Council 1 

[From Bombay) 

5th November 1937 


Lord Thankerton, Lord Wright and 

Sir George Rankin. 

Commissioner of Income-tax , Bombay — 

Appellant. 


v. 

Sarangpur Cotton Manufacturing Co. 

Ltd., Ahmedabad — Respondents. 
Privy Council Appeal No. 77 of 1936. 

# ❖ Income-tax Act (1922), S. 13— Income- 
* ax Officer is not prima facie entitled to 
accept profits shown by method of account- 
ing regularly employed by assessee — He must 
exercise his judgment under Proviso pro- 
perly He is not right in computing profits 
in accordance with that method when it in 
fact does not show true profits. 

Section 13 relates to a method of accounting 
regularly employed by the assessee for his own 
purposes and doeB not relate to a method of 
making up the statutory return for assessment to 
income-tax. The Inoome-tax Officer is not prima 
facie entitled to accept under S. 13 the profits 
shown by the aooounts, where there is a method 
of aooounting regularly employed by the assessee. 
It is the duty of the Income-tax Officer, where 
there is such a method of accounting, to consider 
whether the income, profits and gains can pro- 
perly be deduced therefrom, and to proceed 
according to hi a judgment on this question. He 
is not right in computing for the purpose of 8. 10 
income, profits and gains in accordance with the 
method of accounting regularly employed by the 
assessee when that method in faot does not ehow 
the true income, profits and gains. [P 3 0 1 ; 

P 4 0 i, 2] 

J. Millard Tucker and Hubert Hull — 


for Appellant 
• Hills for Respondent . 

Lord Thankerton. This is an appea 
from a judgment of the High Court o 
Judicature at Bombay, dated 28th Marcl 
1935 upon a question of law referred t' 
the High Court by the present appellan 
under 8. 66, Indian Inoome-tax Act, 1922 
The question arises out of the assessmen 

of the respondents to income-tax for th 
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financial year ending 31st March 1932 and 
concerns the computation of the profits or 
gains of their business for the year of 
aooount ending on 31st December 1930 
under S. 10 of the Act. The respondents 
are a limited liability company doing 
business at Ahmedabad as manufacturers 
of cloth and yarn. For the purpose of 
their assessment for the year ending 31st 
March 1932 they made a return under 
S. 22 (1) of the Aot on 18th July 1931 to 
the Income-tax Officer, which consisted of 
(a) a copy of the audited balance sheet and 
profit and loss aocount of the Company 
for the accounting year ending on 31st 
December 1930 whioh showed the profit 
for the year as Rs. 2.64,086, (b) a return 
of the total income of the Company for 
assessment, whioh inoluded the income, 
profits and gains as per profit and loss 
account for the accounting year as Rupees 

1.99.086 and (c) a covering letter whioh 
explained the adjustment of the figure in 
the profit and loss account so as to arrive 
at the figure of income in the return, and 

which was in the following terms : 

We herewith beg to enclose the Income-tax 
Form No. 4449 for the year 1931-32 duly filled in 
showing therein the profits as per statement 
shown below, whioh please receive and pass the 
reoeipts for the same. 

Rs. 

2.64.086 Profit — as per Balance Sheet for the 

year ending 31st Deoember 1930. 
3,43,353 Add — Difference for the undervaluation 

in stook at the end of 1930 (at 
market rate). 


6,07,439 

3,97,634 Less — Difference for the undervaluation 

in stook at the end of 1929. 


2,09,805 

10,719 Less —Premium received by sale of 

Government Bond of 1932. 


1,99,086 

The printed copy of the Balance Sheet for the 
year 1930 is enolosed herewith whioh please note. 
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On receipt of the above return the 
Income-tax Officer issued a notice under 
S. 23 (2) of the Act on the assessees to 
produce evidence in support thereof, and, 
in compliance, the assessees duly produced 
their closed accounts for the accounting 
year. The assessees contended, before the 
Income-tax Officer, (1) that the under, 
valuation of the closing stookof the assessee 
Company for the year 1929 disallowed by 
Bs. 3,97,634 in the assessment year 1930- 
31, should be allowed as an addition in the 
opening stook of the ourrent 1930, and 
that the undervaluation of the closing 
stook of the Company by Bs. 3,59,966, 
should also be added in the closing stook 
of the Company in the ourrent assessment; 
(2) that the method of adopting the under- 
valuations of the opening as well as dosing 
stocks was adopted by this office in pre- 
vious assessments and that it should not 
be departed from in the ourrent year’s 
assessment ; (3) that the ruling in 57 I A 
21 1 is also in consonance with the method 
adopted by this office in considering the 
undervaluations of both the opening and 
closing stocks in computing the inoome of 
the Company for inoome-tax purposes. In 
his assessment order of 26th February 
1932 the Inoome-tax Officer states : 

As regards above contentions, according to the 
Privy Council's deoieion in 67 I A 21, 1 I under- 
stand that, if the undervaluation of the dosing 
stook of any assessee is considered in the assess- 
ment in any year, the undervaluation of the 
opening stook should also be considered in his 
assessment of that year; but if the undervaluation 
of the dosing stook is not considered in the 
assessment, the undervaluation of the opening 
stook should also be left out of the same 
assessment. I accordingly set aside the question 
of the undervaluations of the opening as well as 
dosing Btooks of the assessee Company in the 
ourrent year’s assessment, and accept the profit 
of Bs. 2,64,086, shown in the statement of the 
profit and loss aooount of the Company. Under 
the oiroumstances, the olaim of the assessee 
Company for Rs. 37,668, as a deduction from the 
current year’s assessment is rejeoted. 

On an appeal by the assessees, the 
Assistant Commissioner of Income-tax 
confirmed the assessment by his order 
dated 22nd November 1932. The assessees 
then applied to the present appellant to 
review the above orders under S. 33 of the 
Act, or, alternatively, to make a reference 
of questions of law to the High Court 
under S . 66 (2) of the Act. The appellant 

1, Commr. of Inoome-tax, Bombay v. Ahmedabad 
New Cotton Mills Co. Ltd., (1980) 17 AIR 
P 0 66=121 I 0 643=67 I A 21=64 Bom 213 

* (P 0). 


declined to review the orders, and, on the 
ground that no legal point was involved, 
he also deolined to make the reference. 
Thereafter the High Court, on an applioa. 
tion by the assessees, under S. 66 (3) of 
the Act, required the appellant to make a 
reference, and he made the present refer- 
ence with the question of law as formula- 
ted by the High Court, viz.: 

Whether in view of the provisions of S. 13, 
Inoome-tax Aot or otherwise, the Inoome-tax 
Offioer was right in computing for the purpose of 
8. 10 of that Aot income, profits and gains in 
accordance with the method of accounting regu- 
larly employed by the assessee, whether or not 
that method in faot Bhows the true inoome, profits 
and gains. 

The appellant suggested the substitution- 
of another question, but his suggestion 
was not adopted by the High Court. The 
Court howerver without referring the case 
baok, amended the question referred as 
follows : 

Whether in the oiroumstances of the oase the 
Inoome-tax Offioer was entitled to oompute the 
income, profits and gaiDS of the assessees upon the 
basis of the printed oopy of the profit and loss 
aooount sent with the letter of the asBessees of 
18th July 1931, without regard to any under- 
valuation of the stook which may have been or 
may be proved to have been made. 

By their order, dated 28th March 1935> 
the High Court amended the question 
accordingly and answered the amended 
question in the negative. Their opinion 
was that the covering letter of 18th July 
1931 formed part of the method of 
accounting employed by the assessees 
within the meaning of S. 13 of the Act,, 
and that the Inoome-tax Offioer was not 
entitled to split up the method of account- 
ing and to regard the profit and losfr 
aooount apart from the covering letter ; 
that the Inoome-tax Offioer had only 
aooepted a portion of the method, without 
taking the method as a whole, whioh he- 
was not entitled to do. They therefore 
held that the matter was still at large for 
the proper decision of the Income-tax 
Offioer. Their Lordships find themselves 
unable to agree with the view of the High 
Court as to the meaning of S. 13 of the 
Aot, whioh provides as follows : 

13. Inoome, profits and gains shall be oomputed 
for the purposes of Bs. 10, 11 and 12 in accordance 
with the method of aooounting regularly employed 
by the assoasee : * / J 

Provided that, if no method of accounting has 
been regularly employed, or If the method em- 
ployed is suoh that, in the opinion of the Inoome- 
tax Offioer, the inoome, profits and gains oannot 
properly be deduoed therefrom, then the computa- 
tion shall be made upon suoh basis and in such 
manner as the Inoome-tax Offioer may determine- 
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Their Lordships are clearly of opinion 
fchafc the section relates to a method of 
accounting regularly employed by the 
assessee for his own purposes — in this oase 
for the purposes of the Company’s busi- 
ness — and does not relate to a method of 
making up the statutory return for assess- 
ment to income-tax. Secondly, the section 
clearly makes such a method of accounting 
a compulsory basis of computation, unless, 
in the opinion of the Income-tax Officer, 
the income, profits and gains cannot pro- 
perly be deduced therefrom. It may well 
be that, though the profit brought out in 
the accounts is not the true figure for 
income-tax purposes, the true figure can 
be aoourately deduced therefrom. The 
simplest case would be where it appears 
on the face of the accounts that a stated 
deduction has been made for the purpose 
of a reserve. But there may well be more 
complicated oases in which, nevertheless, 
it is possible to deduce the true profit 
from the accounts, and the judgment of 
the Income-tax Officer under the proviso 
must be properly exercised. It is mislead- 
ing to desoribe this duty of the Inoome- 
tax Offioer as a discretionary power. 

Despite some statements in the refer- 
ence, whioh will be referred to later, their 
Lordships agree with the High Court that 
the facts stated make clear that here the 
Income-tax Offioer has never exercised his 
judgment under the Proviso, and their 
Lordships are further of opinion that, if 
he had so exeroised his judgment, the 
Income-tax Offioer would not reasonably 
have come to any other opinion than that 
the profit shown in the profit and loss 
aooount oould not be the true figure for 
income-tax purposes. It is necessary now 
to consider some of the statements to be 
found in the reference, in addition to the 
passage already cited from the assessment 
order of the Income-tax Offioer. In the 
order of the Assistant Commissioner on 
the appeal the following passages ooour : 

Ifc is only for the past five years that the 
opening and olosing stooks have been revalued 
because they were found to be grossly under- 
valued, but the Inoome-tax Offioer, now finding 
that the stooks (opening and olosing) are being 
systematically and regularly valued at lower 
rates, he has deemed it fit to aocept the profits as 
Bhown by aooounts, as aooording to him the 
aooounts do show real profits. Under 8. 13 of the 
Aot, ‘inoome, profits and gains shall be computed 
for the purposes of 8s. 10 (business), 11 and 12, in 
aooordanoe with the method of aooounting regu- 
larly employed by the assessee’. In this oase the 
method of accounting has been found to be regu- 


larly and properly employed, hence the Inoome- 
tax Officer was prima facie entitled to aooept the 
profits shown by the aooounts .... At any rate 
the Privy Council decision nowhere forbids the 
Inoome-tax Officer to acoept the profits shown by 
the accounts in future; as a matter of fact, the 
decision relates to one year only, and if the 
Income-tax Officer has now acoepted the aooounts, 
I think he was quite within his powers to do so 
for the discretion vests in him and it is absolute, 

Perhaps, I should also remark here that the 
Inoome-tax Offioer has not in this oase put any 
fiotitious values of stocks of goods of his own, nor 
has he thus taken any fiotitious profits. As a mat- 
ter of faot, the Company admits that they do not 
keep proper oost accounts and that the cost price 
worked out for revaluation of stooks is also 
approximate. Thus the revalued stooks also do 
not show real profits. What strikes me rather 
strange is that while the duly audited and certi- 
fied balance sheet and profit and loss aooount 
aooording to the accounts of the Company is pre- 
sented to the shareholders as representing the true 
state of affairs and real profits of the Company 
the Company say to the Inoome-tax Department 
that the profits shown by them in their aooounts 
and oertified and duly audited balance sheet and 
profit and loss aooount is unreal. 

Two important findings of faot are made 
in the letter of referenoe, viz. (l) the 
assessees have been found to have been 
regularly adopting all along the method of 
aooounting whioh they followed for the 

year 1930, and (2) the method of valuation 
of stocks by taking some price under both 
oost and market price adopted for the 
year 1930 has been regularly employed by 
them for years past. This makes dear 
that the method of aooounting regularly 

employed by the respondents comes within 

the meaning of S. 13, and it therefore 
became the duty of the Inoome-tax Offioer 
to consider whether, in his judgment, the 
income, profits and gains for the purpose 
of S. 10 oould be properly deduoed from 
the accounts. In their Lordships* opinion 
it is abundantly dear that he never 
applied his mind to this question, but held 
himself entitled to hold the respondents to 
the figures of profit brought out in these 
accounts. The Assistant Commissioner 
took the same view, although he recog- 
nized that these figures did not show real 
profits. The views expressed by these two 
officers make it impossible to accept three 
statements by the appellant in the letter 
of reference, viz. (a) in para. 4: 

After examination of the aooounts, the Inoome- 
tax Offioer being satisfied that the aooounts 
showed the true income, profits or gains, aooepted 
them; 

(b) in para. 5 : 

The Income-tax Offioer however accepted as oor- 
reot the profit of Re. 2,64,086 as shown in the 
assessees’ profit and loss ^ooount and considered 
that there was no need to revalue the stocks ; 
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and (o) in para. 8 : „ ... . .. 

The Income-tax Officer’s finding was that the 

true income, profits and gains of the assessees 
oould be properly deduced for the oalendar year 
1930 from the above method of accounts regularly 


employed by the assessees. 

These statements are quite inconsistent 
-with the statements already referred to, 
and further, the faots would seem to show 
that the Income-tax Officer could not rea- 
sonably have oome to the conclusion that 
the profit shown in the profit and loss 
account was the true profit for income-tax 
purposes. It is found that the under- 
valuation in the 1930 accounts is of the 
same nature and on the same basis 
as that in previous accounts, which is 
referred to by the Assistant Commis- 
sioner as gross undervaluation. This is 
confirmed by the actual figures; taking the 
undervaluation of the dosing stocks in the 
previous assessments, which, except in the 
present year, have been taken as the 
undervaluation of the opening stook in the 
succeeding assessment, the figures are as 


follows: 

Year of 

Year of 

Under- 

Assessment. 

Aooount. 

valuation. 

1927-28 

1926 

Rs. 

3,86,642 

1928-29 

1927 

4,16,208 

1929-30 

1928 

3,16,127 

1930-31 

1929 

3,97,634 


The last figure is that claimed by the 
assessees as the undervaluation of the 
opening stook in the accounting year of 
1930, whioh is here in question. The 
Income-tax Offioer could not reasonably 
conclude that the true profits oould be 
properly deduced from a gross undervalua- 
tion. Lastly, if there were any doubt, the 
appellant himself has put the matter 
beyond possibility of doubt by the state- 
ment in his order of 16th April 1933, that 
the object of the undervaluation was the 
creation of a “secret” reserve, whioh 
involves the retention of profits so as not 
to be inoluded in the profits shown to the 
shareholders by the profit and lossaooount 
and balance sheet, but whioh constitute 
part of the taxable profits. This negatives 
any suggestion that these accounts show 
the true profit for income-tax purposes. 

Their Lordships desire to add that the 
.view of the Assistant Commissioner that 
the Inoome-tax Offioer is prima faoie 
entitled to accept the profits shown by the 
’accounts, where there is a method of 
accounting regularly employed by the 
assessee, is not a oorreot view. It is the 
duty of the Income-tax Offioer, where 


there is such a method of accounting, to 
consider whether the income, profits and 
gains can properly be deduced therefrom, 
and to proceed according to his judgment 
on this question. It is clear that the 
Income-tax Officer acted on the same view 
as that expressed by the Assistant Com- 
missioner, and did not perform the duty 
above stated. The case in 57 I A 21. is 
of no assistance on the present question. 
Their Lordships prefer the original ques- 
tion formulated by the High Court and 
embodied in the letter of reference, subject 
to the conclusion of their Lordships that 
the faots show that the method of account- 
ing regularly employed by the assessees 
do not show the true income, profits or 
gains, and the question should therefore be 
amended as follows; 

Whether in view of the provisions of S. 13,| 
Inoome-tax Aot or otherwise, the Inoome-tax 
Offioer was right in oomputing for the purpose of 
S. 10 of that Aot income, profits and gains in 
aooordanoe with the method of aooounting regu- 
larly employed by the assessee, when that method 
in faot does not show the true inoome, profits and 
gains. . 

This question falls to be answered in the 
negative. It will now be for the Income- 
tax Offioer to proceed to the proper dis- 
charge of his duty under S. 13, in light of 
the opinions above expressed, and, doubt- 
less, his experience in the preceding years 
asesssments will assist him in reaching , a 
proper decision. Their Lordships will 
therefore humbly advise His Majesty that 
the order of the High Court of 28th March 
1935 should be varied by substitution of 
the amended question above set forth, 
whioh should be answered in the negative, 
and that the appeal should be dismissed 
with costs. 

d.s./r.k. Appeal dismissed . 

Solicitors for Appellant — 

Soltcitor t India Office . 

Solicitors for Respondents — 

Barrow % Rogers & NevilL 
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Contract Act (1872), S. 65 — Transactions 
entered by plaintiff with third person at 
defendant’s instructions — Remittances by 
defendant appropriated to losses incurred — 
Suit by plaintiff for balance — Counter claim 
by defendant claiming amount so appro- 
priated alleging transactions entered by 
plaintiff to be void — Claim falls under S. 65 
— But claim cannot succeed as plaintiff has 
not received advantage within S. 65 — Fact 
that there is no privity of contract between 
defendant and third person makes no differ- 
ence. 

Where in a suit for recovery of balanoe, in res- 
peot of transactions entered by the plaintiff with 
a third person, arrived at after appropriating to 
the losses arising out of suoh transactions the 
defendant’s remittances, the defendant counter- 
claims the amount so appropriated on the ground 
that the transactions entered by the plaintiff are 
void, the oounter-olaim falls to be dealt with as a 
olaim for the restoration of an advantage under 
S. 65. But as the plaintiff has applied the amount 
or has beoome legally liable to meet losses arising 
from the carrying out of the defendant’s instruc- 
tions, the plaintiff cannot be said to have reoeived 
an advantage within the meaning of 8. 65. The 
faot that there was no privity of contract bet- 
ween the defendant and the third person makes 
n .° difference, if the plaintiff has incurred the 
liability to the third person in carrying out the 
defendant’s instructions. [P 6 0 1, 2] 

Sir Thomas Strangman and G. Bagram 

— for Appellants . 

A. M. Donne and J. M. Parikh — 

for Respondents . 

Lord Thankerton— This is an appeal 

from a decree dated 25th September 1934 
of the High Court of Judicature at Bombay, 
Appellate Civil Jurisdiction, reversing a 
decree of that Court in its Original Civil 
Jurisdiction dated 27th July 1933. The 
present suit, which may be conveniently 
referred to as the Bombay suit, was 
brought by the respondents, a firm, against 
the appellants, a firm, on 15th January 
1929, for the recovery of Rs. 3,219-4-6, 
as the balanoe due from the defendants in 
respect of certain transactions between 
the parties in cotton, wheat and silver 
and interest thereon up to the date of 
suit. The above balanoe was oomposed 
of Rs. 476-11-9 in respeot of transac- 
tions during 1927-28 in cotton and Rupees 
2,569-4-9 in respeot of transactions in 
wheat and silver. The balanoe of Rupees 
476-11-9 in respeot of the cotton transac- 
tions was arrived at after appropriating to 
these transactions the remittances by the 
defendants amounting to Rs. 18,000 or 
thereby referred to in the oounter-olaim. 
At a late stage the defendants admitted 
liability in respeot of the wheat and 
silver transactions, but they maintained a 


counter-claim for a refund by the plain- 
tiffs of a sum of Rs. 18,154, which had 
been paid to them by the defendants in 
various amounts during the period over 
which the transactions took place. 

The counter-claim had been made by 
the defendants in a supplemental written 
statement, filed on 3rd December 1929, in 
which they also challenged the cotton 
transactions as void in respeot that they 
did not comply with the statutory form 
prescribed by the bye-laws of the East 
Indian Cotton Association Ltd., and were, 
therefore, rendered void by the provisions 
of the Bombay Cotton Contracts Aot, 
(14 of 1922); and they maintained that 
accordingly the plaintiffs were not entitled 
to appropriate any of the defendants’ 
moneys to the losses on such transactions, 
but were bound to return them to the 
defendants. The issue as to the validity 
of the cotton transactions, along with 
three of the other issues, whioh are not 
now material, was seleoted for trial in the 
first instance by Kemp J., who, by a judg- 
ment dated 18th February 1930, held the 
cotton transactions subsequent to 16th 
January 1928 to be void; on appeal, the 
High Court held, on 12th August 1930, 
that the whole of the transactions were 
void. By consent this decision followed 
the decision of the High Court in a similar 
suit also then before them, their decision 
in whioh was afterwards affirmed by His 
Majesty in Council ; 60 I A 63. 1 

The suit having returned for trial of the 
remaining issues before Kania J., on 26th 
July 1933, the defendants, as already 
stated, admitted their liability for the 
wheat and silver transactions, and the 
plaintiffs proposed a new issue as to whe- 
ther the counter-claim was barred by rea- 
son of the dismissal of Suit No. 113 of 
1928 at Cawnpore, whioh may be con- 
veniently referred to as the Cawnpore suit. 
The learned Judge disallowed the issue, on 
the ground that it was not pleaded, that it 
was too late, and that, although it was a 
question of law, it would require to be 
argued on facts which were not pleaded and 
for whioh the necessary documents were not 
disclosed. He further refused an application 
for amendment of the plaintiffs’ reply to the 
counter-claim in order to raise the issue of 
res judicata, and he declined a tender by 
the plaintiffs of the plaint, written state- 

1. Radhakiean Qopikisaon v. Balmakund Ram- 
ohandra, (1933) 20 A I R P 0 66=141 I C 
828=60 I A 63=67 Bom 218 (P O). 
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ment and judgment in the Cawnpore suit 
as evidenoe. On 27fch July 1933 Kania J. 
held fchafc the plaintiffs were not entitled 
to any indemnity from the defendants in 
respect of the losses in the ootton transac- 
tions and that the defendants were entitled 
to recover under their counter-claim. He 
therefore dismissed the suit, and gave the 
defendants a decree for the amount of 
their counter-claim, whioh was agreed at 
the figure of Rs. 16,244-3-0. 

On an appeal by the plaintiffs, the 
Appellate Court, on 13th Maroh 1934, 
allowed the plaintiffs to amend their reply 
to the counter-claim so as to raise the plea 
of res judicata in regard to the counter- 
claim, and remanded the case to Kania J. 
for trial of the issue. On 31st August 
1934, the case came on before Kania J., 
who delivered judgment in favour of the 
defendants, holding that the Gawnpore 
suit was confined to the question whether 
the defendants had lent money to the 
plaintiffs, whereas the counter-claim was 
for agenoy accounts. On appeal, the 
Appellate Court held in favour of the plea 
of res judioata and dismissed the counter- 
claim, and passed a deoree in favour of the 
plaintiffs for Rs. 2,179-4-3. Rangnekar J. 
expressed the opinion that the case fell 
within 8. 65, Contract Aot, and that the 
plaintiffs were not bound to restore to the 
defendants moneys whioh the former had 
applied, or had become bound to apply, in 
carrying out the instructions of the defen- 
dants. The present appeal is by the 
defendants as appellants from that deoree 
of the High Court and they ask for resto- 
ration of the deoree of Kania, J. As in 
the opinion of their Lordships the appeal 
fails on the merits of the counter-claim, it 
will be unnecessary to express any deoision 
on the plea of res judioata. 

Their Lordships agree with Rangnekar J. 
that the counter-claim falls to be dealt 
with as a claim for the restoration of an 
advantage under S. 65, Contract Act, and 
that if the respondents have applied the 
Rs. 18,000 or have become legally liable to 
meet losses arising from the oarrying out 
of the appellants’ instructions, the respon- 
dents oannot be said to have received an 
advantage within the meaning of S. 65. 
The respondents employed a firm in Bom- * 
bay, Ohimaniram Motilal, to put through 
the ootton transactions in the market; it 
was admitted that there were no written 
oontraots between them. The appellants 
sought to maintain (first) that the respon- 


dents had failed to prove their liability to 
Chimaniram Motilal and (secondly) that 
the oontraots between the respondents 
and Chimaniram Motilal were void, in 
respect that they were not in writing,^ as 
required by bye-law 81 of the East Indian 
Cotton Association Ltd. 

In their Lordships’ opinion, neither of 
these contentions is now open to the 
appellants. The respondents proved that 
these transactions had been entered into 
with Chimaniram Motilal, and that the 
resulting losses had been debited as bet- 
ween them. The only points taken by 
the appellants were that these trans- 
actions had not been entered into on their 
behalf, and that they were void because 
they were not in oonformity with bye-law 
81. This is made clear by the refusal of 
Kania J. on 27th July 1933 to admit fur- 
ther evidenoe of the incurring of the liabi. 
lity to Chimaniram Motilal as unnecessary. 
The first point of these contentions is only 
now maintained to the extent that there 
was no privity of contract between the 
appellants and Chimaniram Motilal, but 
that would make no difference if the res- 
pondents have inourred the liability to 
Chimaniram Motilal in oarrying out the 
appellants’ instructions whioh is not now 
disputed. As regards the arguments before 
the Appellate Court, Rangnekar J. states : 

It waB suggested that there was no olear evi- 
denoe that the appellants paid over the sum to the 
firm of Ohimaniram Motilal. But that there 
was a loss to the appellants whioh they were 
bound to make good to that firm is not challenged. 
Their liability to Ohimaniram Motilal is not 
ohallenged, and on prinolple it makes no differ- 
ence, particularly as they in faot appropriated the 
sums reoelved from the respondents In their ac- 
counts, whioh are not ohallenged. 

As regards the alleged invalidity of the 
oontraots between the respondents and 
Ohimaniram Motilal in respect that they 
were not in writing, this is dearly a matter 
whioh should have been raised in the 
pleadings and put in issue. It is not raised 
in the pleadings and is not the subjeot of 
an issue. As pointed out by Rangnekar J.* 
there are oontraots known as hedge oon- 
traots whioh do not require to be in 
writing, and the respondents were entitled 
to notioe of suoh a contention, and the 
exaot nature of the oontraots in question 
should have been determined on evidenoe 
as to their oiroumstanoes. The learned 
trial Judge appears to have wrongly 
assumed that bye-law 81 neoessarily applied 
to them, as is pointed out by Rangnekar J. 
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Under these circumstances this contention 
is not open to the appellants. 

The appeal accordingly fails on the 
merits and it is therefore unnecessary to 
deal with the plea of res judioata, which 
raises some diffioult questions. The Cawn- 
pore suit was brought by the present 
appellants on 3rd September 1928 just 
over four months before the present suit 
was filed on 15th January 1929. The 
Gawnpore suit was dismissed on 4th April 
1929. Three questions arise in this con- 
nection. In the first place, was that dis- 
missal under R. 2 or R. 3 of O. 17 ? If it 
was under R. 2, the plea of res judioata 
is not available, but while the terms of 
the judgment would seem to suggest that 
the dismissal was under R. 3, it is not 
clear whether the granting of time had 
been before or after the first hearing. In 
the next place, the two cases were con- 
current, and the amendment which added 
the plea was not applied for until after 
the respondents had allowed the issue as 
to the validity of the contracts to be 
finally determined, which might bring the 
oase within those in which the Court should 
decline to allow the plea to be raised, on 
the ground that, though the issue might 
have been raised in the earlier suit, it 
-could not be held that it ought to have 
been so raised, as both elements are neces- 
sary to the plea under Expln. 4 of 8. 11, 
Civil P. 0. Lastly, there remained the 
question as to whether the Appellate Court 
were right in overruling the refusal of 
Kania J. to allow the amendment at such 
a late stage in the case. Their Lordships 
express no opinion on any of these points. 

It should be added that the appellants 
did not maintain that the payments should 
be appropriated in the account, which 
does not deal separately with the cotton, 
wheat and silver items, under the rule in 
(1816) 1 Mer 572, 2 as it would make no 
material difference in the result. Their 
Lordships will accordingly humbly advise 
His Majesty that the decree of the High 
Court dated 25th September 1934 should 
be affirmed, and that the appeal should be 
dismissed with costs. 

v.B.B./r.k. Appeal dismissed . 

Solicitors for Appellants — 

Hy, S» Tj, Polak & Co, 

Solicitors for Respondents — 

T, L. Wilson & Go, 

2. Clayton's oase, (1816) 1 Mer 672. 
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[From Oudh : A, I . R . 1933 Oudh 309) 

2nd November 1937 

Lord Thankerton, Lord Wright 
and Sir George Rankin. 


Raja Ram — Appellant. 

v. 

Raja Bakhsh Singh and others — 

Respondents. 

Privy Council Appeal No. 98 of 1931, 
Oudh Appeal No. 15 of 1933. 

# Hindu Law — Debts — Suit against sons 
and grandsons on mortgage executed by 
father — Suit decreed against sons as legal 
representatives of father but dismissed as 
against grandsons— Interest of grandsons in 
family property cannot be attached in exe- 
cution of decree. 

A suit was instituted against sons and grand- 
sons on a mortgage exeouted by a deceased father. 
The debt was not contracted for purposes regarded 
as immoral by Hindu law. The Judge, instead 
of decreeing the suit against sons and grandsons 
alike aB representatives of the father, deoreed it 
only against the sons as legal representatives of the 
father and dismissed it as against the grandsons: 

Held that as the suit was dismissed as against 
the grandsons, 8, 63, Civil P. 0,, was inoperative 
and the interest of the grandsons in the family 
property could not be attaohed in execution of the 
decree. [P 8 C 2) 

M. H. Rasohid — for Appellant . 

L. M. D. de Silva and Behari Lai 
Ananbani — for Respondents . 

Sir George Rankin. — On 15th Novem- 
ber 1920, two persons named Badri Singh 
and Chandika Singh, members of a joint 
Hindu family governed by the Mitakshara, 
exeouted a mortgage deed in favour of the 
appellant, Raja Ram. Badri Singh having 
died, the appellant on 25th August 1930 
brought a suit in the Court of the Sub- 
ordinate Judge at Hardoi to enforce the 
mortgage. He impleaded 17 defendants. 
In addition to Chandika Singh (defen- 
dant 3) and other persons, he sued Badri 
Singh’s two sons, Gaya Singh and Ran- 
dhir Singh (defendants 1 and 2), and their 
five sons (grandsons of Badri Singh, defen- 
dants 8 to 12), who are now the five res- 
pondents to this appeal. The relationship 
of the defendants to the suit may be exhi- 
bited as follows : [ see next page ] 

Bor reasons which may or may not have 
been valid, regard being had to the oase 
made by the plaintiff, the decision of the 
Subordinate Judge, dated 13 bh May 1931, 
was as follows : 

The result is that a simple money decree oan 
only be passed on the basis of the deed in suit as 
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I 

Mitan Singh 

I 


i 

Badri SiDgh 

I 


I 

Chandika Singh 
(D. 3) 


(Defendants 13 — 17) 


I 

Jang Bahadur 
Singh 


(Defendant 4) 


Gaya Singh 
(D. 1) 

I 


I 

Randhir Singh 
(D. 2) 


I 

Raja Bakhsh Singh 
(D. 8) 


I 


Rampal Singh 
(D. 9) 


I 

Babu Singh 
(D. 10) 


I 

Lalji Singh 
(D. 11) 


i 

Munwan Singh 
(D. 12) 


against the estate of Badri Singh and against 
defendant 3 personally, 

I therefore deoree the sum of Rs. 19,500 with 
costs, interest at the oontraot rate on Be. 30,000 
during the pendency of the suit and future in- 
terest at 6 p. o. p. a. on the entire deoretal amount 
as against defendant 3 personally and against the 
estate of Badri 8ingh in the hands of defendants 
1 and 2 under R. 1, O. 20 and R. 6, O. 9, Soh. 1, 
Oivil P. 0. The suit is dismissed as against the 
other defendants. Defendants 4, 7 and 8 to 17 
will get their respective oosts from the plaintiff. 

On 15th May 1931, the appellant ap- 
plied for execution of this decree, not only 
against Chandika Singh and the two sons 
of Badri Singh, but also against the pre- 
sent respondents and their interest in the 
family property, notwithstanding that they 
had been dismissed from his suit with 
oosts. The latter objected that exeoution 
of the deoree oould not be had against 
them, but on 27th October 1931, the Sub- 
ordinate Judge, on the ground that the 
whole family estate was liable for Badri 
Singh’s debt, dismissed their objections and 
allowed exeoution to proceed. On appeal 
the Chief Court of Oudh set aside this 
order, and directed (27th February 1933) 
that the interest of the respondents in the 
family property be released from attach- 
ment. This is the decision of whioh the 
appellant complains. 

Their Lordships are of opinion that the 
deoision is oorreot. If the debt in question 
was not contracted for purposes regarded 
as immoral by the Hindu law, and if the 
respondents being grandsons of Badri 
Singh were liable therefor to the extent 
of their interest in the joint family pro- 
perty, then the Subordinate Judge’s deoree 
of 13th May 1931 was erroneous. The 
appellant should have appealed therefrom, 
olaiming that, instead of dismissing the 
suit as against the respondents, the Sub- 
ordinate Judge should have given deoree 
against them in like manner as against 


defendants 1 to 3, namely as representa- 
tives of Badri Singh, for a sum to be re- 
alised out of any property of Badri Singb 
oome to their hands. Suoh a deoree passed 
in accordance with S. 52, Civil P. C., 
would have attracted the operation of S. 53, 
and the respondents’ interests in the joint 
property would have been liable to attach- 
ment under the deoree, notwithstanding 
that suoh interests were not “property of 
the deceased” in the striot meaning of 
those words. The same result might have 
been attained in more ways than one, had 
the appellant recovered judgment againBt 
Badri Singh in his lifetime. But the 
interests of the respondents cannot be 
regarded as property of their deceased 
ancestor oome to the hands of their oo. 
parceners, defendants 1 to 3 or any of 
them. The respondents having been dis- 
missed from the suit with oosts oannot be 
made liable under the deoree. Their Lord- 
ships will humbly advise His Majesty that 
this appeal should be dismissed. The ap. 
pellant must pay the respondents' oosts. 

d.s./r.k. Appeal dismissed . 

Solicitors for Appellant — Nehra & Co . 

Solicitors for Respondents — 

Hy, S . L % Polak & Co- 
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( From Lahore) 

9th November 1937 

Lord Thankerton, Sir Shadi Lal and* 

Sir George Rankin. 


Commissioner of ' Income-tax, Punjab, 
North-West Frontier and Delhi Pro . 
vmces , Lahore — Appellant. 


v. 

Nawal Kishore-Kharaiti Lal — 

Respondent* 

Privy Oounoil Appeal No. 129 of 1936. 
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# ❖ (a) Income-tax Act (1922), Ss. 22, 43 — 
Assessee to be assessed as agent under S. 43 

Determination of question of agency can 
be postponed till assessment under S. 23 — 

N "*i c . e . u . nder S. 22 before such decision is 
valid initiation of proceedings under S. 43. 

It is open to the Income-tax Officer under the 
Income-tax Aot to postpone any final determina- 
tion of the question of agency until the time 
comes to make an assessment under 8. 23, as the 
Act imposes no technical requirement in this 
connexion. It may be reasonable that an assessee, 
•who is served with a notice under S. 22 (2) as an 
agent of a non-resident under 8. 43. should not 
be required to render a return of the non-resi- 
dent s income until it has first been deoided that 
he is his agent ; on the other hand, having regard 
to the circumstances which for this purpose con- 

it - may wel1 be th °ught advisable 
that the information afforded by a return and by 

books of account produced in support thereof 

would be available for the purpose of deciding as 

to agency. The avoidance of delay may also be 

a consideration. Thus, if the notice under 8. 22 

s served before the expiry of one year from the 

financial year, it is a valid initiation of proceed- 

Prnnocrii the a / E f fiee as an a gent under 8. 43. 
Pro oeed lugs if begun in time are not by the 

anv°Hm! a iL A f° fe re( * uired t0 be completed within 
any time limit. [p ^ q jj 

* (b) Income-tax Act (1922), S. 43-Notice 
under Proviso to S. 43 not mentioning any 

»»“ r / 0 K W . hlCh ll, ’ e “ ee w “* to be ‘rented as 
agent, but notice under S. 22 (2) specifying 

year— Assessment under S. 43 is not illegal. 

“°“ 0e U by 8 ' 43 made P«‘ ‘he series of 
faots whioh reeults in the resident being deemed 

agent by force of the seotion. The extent of his 

responsibility if he be agent iB another matter. If 

by notice giyeD in due oourse under 8. 32 (2) the 

fn n'nin't IT" ^ Spe ° ified ’ he ba8 °° grievance 
n point of procedure, and he can make his case 

upon merits. Thus the assessment made on an 

? U t 6r 8 ‘ 43 iB not rendered 

Incom« b t y fc nffi fa0t the n0tiC6 whioh the 

Income-tax Officer served on the asaessee under 
the Proviso to 8. 43 did not mention any particu- 

” yea ' for wh,oh the Inoome-tax Officer proposed 
to treat assessee as an agent. [p n q 2 ] 

A. M. Dunne and Hubert Hull — 

for Appellant . 

Li. DeGruyther and S. Hyam — 

for Respondent . 

Sir Georg 0 Rankin. - This appeal is 
brought from a decision of the High Court 
at Lahore by the Commissioner of Income 

t? X ik- N orth-West Frontier and 
Delhi Provinces. On 8th June 1931, the 

Income-tax Officer at Delhi made an order 
under S. 23, sub-s. 3, read with S 34 
Income-tax Aot 1922, whereby for the 
year of assessment, 1926.27, he assessed 
the respondent firm upon a ‘total income’ 
of Es. 72,928 and determined that the tax 
payable thereon was Es. 6,837. This 
assessment order was made upon the res- 
pondent firm whose name and style is 


Nawal Kishore. Kharaiti Lai and who 
oarry on business as jewellers at Delhi, 
but it was made upon them as agent for 
a Hindu undivided family resident in the 
8tate of Jaipur outside British India. One 
Seth Banji Lai had been head of this 
family, but had died in December 1928. 
The validity of this assessment order is in 
substance the matter in dispute between 
the parties, but the case oomes before 
their Lordships as an appeal by special 
leave from the judgment of the High 
Court upon a referenoe made under S. 66 
of the Act formulating three questions of 
law for the High Court’s decision. As 
these questions challenge the procedure 
adopted by the Income-tax authorities, it 
will be convenient to state first the steps 
which they had taken and then the objeo- 
tions ra^ed by the respondent firm. Ss. 34, 
42 (1) and 43 of the Aot are the provisions 
of chief importance in the oase i 

'V any reason income, profits, or gains 
chargeBbls to inoome-tax has esoaped assessment 

late ° r haa been a88688ed at too low a 

the h n«r« De 0Dd ° f fchat year ‘ 8er ™ OH 

DrnfifL - liabl0 fc -° pay tax on 8Uoh income, 
or . gai , n8 - or > ln fche oase of a company, on 

all ft °^ PaI fchereof ’ a nofcic e containing 

a ? y of tbe requirements which may be 
included in a notice under sub e. (2) of 8 22 and 

may proceed to assess or re-assess such income 

ahaH fc so ff aiD8 ' and , fche Provieions of this Act 
f ho « f? f aS may be ’ apply accordingly as If 

section^ W6re 3 n ° tlCe i8SUed Und0r thafc sub - 

Provided that the tax shall be oharged at the 
rate at whioh it would have been oharged had the 

lSn°^sflfl Pr0fit8 t ° r 8 a i! nS n0t esoa P ed assessment or 
full assessment, as the oase may be. 

of llriH.i, X t D i h ° °?, B0 of a °y person residing out 

affine h tn D »! a ' 1 , a " Pr ° fitS 0r gaio8 acoru 'ng °r 

fndireotlv‘ 'Uoh person, whether directly or 
n „ “ tIy ' through or from any business oon- 

deemea Z propert y in British India, shall he 
I™ T t0 .. be 1Q eome aooruing or arising within 

Ux i h I“ dla ’ aQd 8ha11 be ehargeable to inoome- 
° u nam ® ° f tbe a gent of any suoh person, 
d suoh agent shall be deemed to be, for all tb& 

purposes of this Aot, the assessee in respect of suoh 

Provided that any arrears of tax may be 

3°°™* a f S ? ln acoordance with tbe provisions 
of this Aot from any assets of the non-resident 

BrU?s n hTnd.a. are ’ ^ 307 timeoome ' within 

43. Any person employed by or on behalf of a 
person residing out of British India, or having 
any business connexion with such person or 
through whom such person is in the recent of 
any income profits or gains upon whom the 

the non-resident person shall ^ .» f ag8nt ° f 
of this Aot. be deLed to be sush a^ent : PUrP ° 66a 
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Provided that no person shall be deemed to be 
the agent of a non-resident person, unless he has 
had an opportunity of being heard by the Income- 
tax Officer as to his liability. 

On 2nd February 1928 the Inoome-tax 
Officer served the respondent firm with a 
notice in the following terms : 

You are hereby required to attend this Court on 
9th February 1928, and show cause why you 
should not be treated as agents of Seth Banji Lai 
of Jaipur State for inoome-tax assessment pur- 
poses. 

This notice did not speoify any particu- 
lar year of assessment. It was headed 
"Notice under Proviso to S. 43, Income-tax 
Act of 1922”. On 13th February the 
Inoome-tax Offioer reoorded as follows : 

Mr. Chatar Behari Lai present. Heard. S. 22 (2) 
notioe with necessary forms served on him for 
1926-27 (8. 84) and 1927*28 for Nawal Kishore 
Kharaiti Lai, agents of S. Banji Lai. 

The respondent firm on 12th Maroh 
filed a blank return under protest and 
lodged a petition of appeal against the 
order of 13th February before the Assist- 
ant Commissioner. This appeal, whioh 
purported to be brought under S. 30 of the 
Aot, was not in their Lordships’ view 
within the terms of that seotion, but the 
Assistant Commissioner did not dismiss it 
on that ground. He considered, as their 
Lordships read his order of 2nd May 1928, 
that the Inoome-tax Officer’s order of 
13th February did not purport to deoide 
that the respondent firm were agents of 
Seth Banji Lai. About a year later, 
namely on 5th April 1929, a notioe under 
S. 23 (2) of the Aot was sent to the respon- 
dent firm as agent for Seth Banji Lai 
requiring them to attend at the Inoome- 
tax Officer's office and to produce evi- 
dence in support of the return whioh 
they had rendered. This notioe specified 
the year 1926-27 as well as 1927.28. 
Nothing appears to have been done under 
this notioe or for two years afterwards, a 
fact whioh may be explained by the cir- 
cumstance that the assessment in respect 
of previous years was being disputed. On 
5th May 1931, however, two things hap- 
pened. The respondent firm filed a fresh 
return in respect of the year 1926-27 
showing a sum of Rs. 51,550 as interest 
on loans payable by them to Beth Banji 
Lai of Jaipur. The Inoome-tax Offioer on 
the same date served a notioe on the res- 
pondent firm stating that it was proposed 
to treat them as the agent of Seth Banji 
Lai for the year 1926-27. 8th May 1931 
having been appointed for hearing any 
objections to this course, the Income-tax 
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Offioer on that date reoorded an order 
against the respondent firm as follows : 

They pay interest to the non-resident on his 
deposits with them. The non-resident has thus 
business connexions with them and is in receipt 
of inoome through them. I aooordingly hold 
them as agent for Seth Banji Lai of Jaipur under 
S. 43 for the assessment for 1926-27. 

The assessment order of 8th June 1931 
included, besides the sum of Rs. 51,550 
admitted to be payable by the respondent 
firm, two other items of interest payable 
by other persons to Seth Banji Lai, bring- 
ing the "total inoome” to the figure of 
Rs. 72,928 already mentioned. An appeal 
to the Assistant Commissioner having 
been dismissed on 19th August 1931, 
application was made to the Commissioner 
under S. 66 of the Aot to state a case to 
the High Court. On 14th May 1932 the 
Commissioner referred to the High Court 
three questions as follows : 

(1) Whether in the oiroumstanoea of this case, 
the petitioner oould be held to be an agent for 
Seth Banji Lai within the meaning of S. 43 ? 
(2) Whether the assessment made on the firm of 
Nawal Kishore- Kharaiti Lai of Delhi (the peti- 
tioner) aa agent of Seth Banji Lai of Jaipur under 
S. 43 ia rendered illegal by the fact that the notioe 
whioh the Inoome-tax Offioer served on the firm 
under the Proviso to S. 43 did not mention any 
particular year for whioh the Inoome-tax Offioer 
proposed to treat the firm as an agent. (3) Whe- 
ther proceedings oould be started under S. 34 of 
the Aot against the petitioner as agent of the non- 
resident in view of the fact that action under that 
seotion was time-barred, more than one year hav- 
ing lapsed since the issue of the notioe, dated 2nd 
February 1928 ? 

As required by the Aot, the Commis- 
sioner gave his opinion on eaoh question, 
answering eaoh against the respondent 
firm — namely (l) Yes ; (2) No ; (3) Yes. 
The High Court (Addison and Sale JJ.) 
answered the first and third questions in 
the negative and held that the second 
question did not arise. Their view was 
that the Assistant Commissioner, having 
by his order of 2nd May 1928 held that 
no order had been passed declaring the 
respondent firm to be the agent of the 
non-resident, the inoome-tax authorities 
were bound by that opinion. On this 
footing there was no order declaring the 
respondent firm to be such agent until 8th 
May 1981. No suoh order having been 
passed before 13th February 1928, the 
notioe of that date calling for a return of 
inoome under S. 22 (2) was in the opinion 
of the learned Judges invalid, and as this 
was the only notioe ever served under 
that sub.seotion, the assessment was illegal 
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as well as out of time under S. 34. They 
concluded their judgment by saying : 

The result of this reference is that the peti- 
tioner will escape assessment of inoome-tax for 
the year 1926-27 on a teohnioality. 

The first question for decision is whe- 
ther by the terms of the Act it is neces- 
sary to the validity of a notice calling for 
a return of income under S. 22 (2), where 
it is served upon a person as agent of a 
non-resident under S. 43, that it should 
have been preceded, not only by the notice 
of intention prescribed by S. 43 and by the 
opportunity of being heard prescribed by 
the proviso thereto, but also by an order 
to the effeot variously described by the 
High Court as “declaring the petitioner to 
be the agent ot a non-resident person” 
and treating him as such agent”. It may 
be reasonable that A should not be requir- 
ed to render a return of B's income until 
it has first been decided that he is agent 
for B i on the other hand, having regard 
to the ciroumstances which for this pur- 
pose constitute agency, it may well be 
thought advisable that the information 
afforded by a return and by books of 
account produced in support thereof should 
be available for the purpose of deciding as 
to agency. , The avoidance of delay may 
also be a consideration. The matter must 
be determined entirely upon the language 
of the Act, and their Lordships cannot 
find that it imposes the technical require- 
ment upon whioh the High Court have 
insisted. It seems to their Lordships to 
be open to the Income-tax Officer under 
the Act to postpone any final determina- 
tion of the question of agency until the 
time comes to make an assessment under 
S. 23 of the Act. The notice of 13th Feb- 
ruary 1928 was served before the expiry 
of one year from the end of the financial 
year 1926-27. Subject therefore to the 
merits of the case and to the answer to be 
given to the second of the three questions 
referred, the notice of 13th February was 
a valid initiation of proceedings to assess 
the respondent firm as an agent under 
8. 43 and in respect of the year of assess- 
ment 1926-27. Proceedings if begun in 
time are not by the Act required to be 
completed within any time limit. 

The objection taken by the second ques- 
tion is that the notice of 2nd February 
1928 did not speoify the year 1926-27 
though this was done by the notice of 
13th February requiring returns to be 
made under S. 22 (2). It would appear 


that in 1931 the then Income-tax Officer 
had some doubt upon this point, and that 
the issue of a second notice on 5th May 
1931, specifying 1926-27 was intended to 

meet the difficulty. If, however, the ori- 
ginal notice of 2nd February 1928 had 
been for this reason bad, that of May 
1931 was muoh too late to take its place 
or cure it. The High Court did nob think 
it necessary to answer the seoond question 
referred to them, but in their Lordships’ 
view it should be answered, and the 
answer is in the negative. The notioe is 
by S. 43 made part of the series of facts' 
whioh results in the resident being deemedl 
agent by force of the section. The extent 1 
of his responsibility, if he be agent, is 
another matter. If by notice given in due 

year or years 
be specified, he has no grievance in point 

of procedure and he oan make his case 1 
upon the merits. 

No question of law arises upon the con- 
troversy as to agenoy. At the hearing it 
was desired by learned counsel for the res- 
pondent firm to contend that his clients 
should not have been assessed upon the 
figure of Es. 72,928, which includes inter- 
est payable to the non-resident by third 
parties in British India, but only upon 
the figure of Es. 51,550 which was payable 
by the respondent firm. No suoh issue 
oan be brought within any of the three 
questions referred by the Commissioner 
to the High Court nor has it been dis- 
cussed at any previous stage of the refer- 
ence. Their Lordships are aooordingly 
unable to entertain it. They will humbly 
advise His Majesty that this appeal should 
be allowed, that the judgment of the High 
Court be reversed and that in lieu of the 
answers given by the High Court to the 
three questions referred to them by the 
Commissioner, the following answers be 
respectively given : namely Question (l) 
Yes ; Question (2) No ; Question (3) Yes. 
The^ respondent firm will pay the appel- 
lant’s oosts of this appeal and of the refer- 
ence in the High Court. 

v.b.b./r.k. Appeal allowed . 

Solicitors for Appellant — 

Solicitor , India Office . 
Solicitors for Eespondent — 

Sanderson Lee & Co . 
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( From Patna : A . I. R. 1934 Pat 607) 
16th November 1937 
Lord Thankerton, Lord Alness and 
Sir Lancelot Sanderson. 


Secretary of State — Appellant. 

v. 


Sunder ji Shivji & Co . and others — 

Respondents. 


Privy Council Appeal No. 15 of 1937, 
Patna Appeal No. 20 of 1934. 

(a) Railways Act (1890), Ss. 55 and 56 — 
‘Public auction' — Meaning- Sale proclama- 
tion made and notice of proposed sale placed 
on notice-board of station — Sale not held in 
public but offers made to station master and 
highest offer accepted — Sale held not by 
public auction. 


The words “public auotion*’ in Ss. 56 and 66 
must bear the meaning whioh is ordinarily given 
to them in the English language. The words 
mean a public sale at whioh eaoh bidder offers an 
inorease upon the price offered by the preceding 
bidder, the article put up being sold to the highest 
bidder. This involves the auotion being held in 
public, all members of the public having a right 
to attend, and a valuable element being the com- 
petition between the persons who are openly 
bidding for the subject matter of the sale. This is 
of importance not only to the Railway Company 
but also to the owner of the goods, the competi- 
tion being calculated to produce the highest price. 

[P 16 0 1] 

Where notice of the intended sale of coal was 
given by Railway Company by proclamation and 
notioe on the board at the station and some 
offers were sent to the station master whioh were 
forwarded by him to the superior offioer who 
directed him to aooept the offer whioh was in 
faot the highest : 


Held there was no publio auotion in the ordi- 
nary meaning of the words : there was no sale in 
public, there was no opportunity for competitive 
bidding : in faot, what was done bore no resem- 
blance to a "publio auotion”. The Railway 
Company did not sell the ooal in the mannei 
prescribed by the seotions, and therefore could not 
rely on the protection given by the Railways Aot. 

[P 16 0 1] 

(b) Railways Act (1890), Ss. 55 and 56 — 
Notice of proposed, sale by public auction — 
Sufficiency — Essentials. 


A notice of an intention to sell at a publio 
auotion cannot be sufficient or effeotive, unless it 
specifies the time and plaoe of the proposed publio 
auotion, the nature of the goods intended to be 
sold and all other particulars necessary to enable 
the members of the publio to appreciate what it is 
which it is intended to put up for sale at the 
publio auotion. [p 15 Q 2] 

H. Y. Willink and W. Wallaoh — 


for Appellant . 

Respondents ex parte. 


Sir Lancelot Sanderson. — These are two 
consolidated appeals against the deorees 
of the High Court of Judicature of Patna 


dated 4th July 1934. The first appeal 
relates to a suit brought in the Subordinate 
Court of Dhanbad exercising Small Cause 
Court jurisdiction in whioh Sunderji Shivji 
& Co. sued the Secretary of State for India 
in Counoil representing the East Indian 
Railway and North Western Railway for 
damages for the conversion of certain coal, 
of whioh the plaintiffs claimed to be the 
proprietors. The other appeal relates to a 
suit brought by Deoji Shivji & Cc. against 
the Secretary of State representing the 
East Indian Railway and the Bengal and 
North Western Railway Company in the 
above-mentioned Court in whioh a claim 


of a similar nature was made in respect of 
certain ooal whioh the plaintiffs alleged 
had been sold by the Railway administra- 
tion in a manner whioh was illegal, irre- 
gular and ultra vires. The Small Cause 
Court Judge dismissed both suits with oosts. 
The plaintiffs in both suits applied to the 
High Court under S. 25, Provincial Small 
Cause Courts Aot for revision. The appli- 
cations were disposed of in one judgment, 
by whioh the High Court held that the 
plaintiffs in both suits were entitled to suo- 
oeed and decreed the suits for the amounts 


claimed with costs. Leave to appeal to His 
Majesty in Counoil was granted to the 
Secretary of State and the Bengal and 
North Western Railway Co. Ltd. for 
although the amount olaimed in eaoh suit 
was small, the learned Judges of the High 
Court held that the oases were fit for appeal 
under S. 109 (o) of Aot 5 of 1908 as sub- 
stantial questions of law were involved. 
The plaintiffs in the two suits were not 
represented at the hearing of the appeals 
before their Lordships. The same impor- 
tant question arose in both oases, and relat- 
ed to Ss. 55 and 56, Indian Railways Aot 
(9 of 1890). They are as follows : 

65. — (l) If a person fails to pay on demand made, 
by or on behalf of a railway administration any 
rate, terminal or other oharge due from him in res- 
peot of any animals or goods, the railway adminis- 
tration may dotain the whole or any of the 
animals or goods or, if they have been removed 
from the railway, any other animals or goods of 
suoh person then being in or thereafter ooming 
into its possession ; (2) When any animals or 
goods have been detained under sub-s. (1), the rail- 
way administration may 6ell by publio auotion, 
in the oaso of perishable goods at onoe, and in tho 
oase of othor goods or of animalB on the expiration 
of at least 16 days' notioe of the intended auotion, 
published in one or more of the looal newspapers, 
or, where there are no 6Uoh newspapers, in suoh 
manner as the Governor General in Counoll may 
prosoribe, suffioient of suoh animals or goods to 
produoe a sum equal to the oharge, and all expense* 
of suoh detention, notioe and sale, inoluding in 
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the case of animals, the expenses of the feeding, 8s. 55 and 56, Bailways Act fq nf iftqm 
watering and tend.ng thereof ; (3) . . . ; (4) . . . ; risk. The coai is b^g'advertiledtr saTi. ^ 

66 -(1) When any animals or goods have come BUtTnn m, N °' 2794 °' 

into the possession of a railway administration Bta ? n from Pathar- 

for carriage or otherwise and are not olaimed by dih * Station to Doaba. 

the owner or other person appearing to the railway Weight in tons 21 

administration to be entitled thereto, the railway cwts IS n , , 1CUL 

administration shall, if such owner or person is , w®’ xt Dafced 18fch Maroh 1929 ' 

known, cause a notice to be served upon him qio^n 8 ° n No * 14714 Railwa y freight Rupees 

reqmnng h.m to remove the animals or goods 342 ‘ 3 '°' 

U) If such owner or person is not known, or the On 22nd April a letter was sent tn 

oojn^w. tar* r«,r asr z ztrc .. Me88rs - J ini T Ltd at the 

railway administration may, within a reasonable Oolhery, asking for instructions 

f ub }f°\ t0 fche pr °v i8i °ns of any other enact- r fga r ding the disposal of the coal, and 
ment for the time being in force, sell the animals stating that if delivery was not efWprf 

° r“ k “‘- “‘S 

?h.‘Xr“” a ' "• “• - “v **»■ ; h „",r ‘b b “ Srr &T& 

In both suits the Seoretary of State S , : 55 and 56 > Eailwa ys Act (9 
relied upon the provisions of the above- v-,r r «°“ 26fch April 1929 ' Messrs, 
mentioned sections as protecting him from Lltd ‘ 8ant to the Plaintiffs a copy 

any liability in respeot of the acts of which the letter which they had received from 
the plaintiffs complained. The learned f. rtulway company and asked for instruo. 
Judges of the High Court in their judgment c,?? 8 '. the 8ame date Messrs. Deoji 

dealt with the applications for revision upon . VJ1 & ^° M fctl0 Plaintiffs in the second 

the faots which were proved in the first A Ult| , wro £ 0 fco fehe Railway Company's 
of the above-mentioned suits, stating that Agenfc Lahore the following letter: 
the facts in the two oases were similar in J karia, 

eo far as they were material for their deoi- (Manbhum). 

eion. Their Lordships propose to adopt Devil Shivii & Hn Dated the 26fch A P ril 1929 * 

the same course. The material facts in if 1 , 

the first suit are as follows : The plain- p f p Co i 11 / 1 f ry A Z ent *- 

tiffs are coal merchants carrying on busi ^ Bengal Coal Suppliers and Contractors. 

s.“ sat 2a 

- ec&* ti ? sasBfSBjft N ”3‘r“r-» a ‘ li8 ' B, “ l w,e “ 

w.gon „( to Sikrl Brother. , the el a. ‘iBStoU t 'Z.u'si'tJ w'S? 

nnf lna f 10 .K de ® 0rl * 3ed in the declaration please note that the wagon was misdespatohed to 
note of the East India Railway, was ^oaba and henoe we had to hand over the R/B to 

Doaba : this was a mistake. The wagon fnT™T£ United Coal Oo - who state that 

should have been sent to Adampur. The nft take ^delivery"' 7 W a8S ° oourred they Q0Uld 

Search S* ° Q tXXX thank ^ ou « ?°u will please instruct 

16th A •linen 1 a . nd lfi a PP 0ars that on tbe station master, Doaba, to deliver the oon- 
15th April 1929, a letter in the following Bi g n “ent free of wharfage so that the delivery 

terms was sent by the Railway Company's may ® eSeoted and thankin & y°“ anticipation 
agent at Lahore to the consignees, viz Yours faithfully, 

Hikn Coal Merchants at Lahore : Eooji Sbivji & Oo. 

Deab Sibs, Negotiations by the Punjab United Coal 

Please take notioe that the following consign- C ° m P an Y *°r delivery free of wharfage 
undelivered^ ‘° Jour addres9 > B Wng ? har g 0 S same to nothing. There was no 

the wharfage is due tlfthl. r a ? ed belo - w and that looal n0ws P a P 0r a t Doaba, so on 27th June 

*° u are ’ith- Bi i T thiB fiDal warning S' S 0 WaS ins ®f t « d in the Civil and 

*£‘ -Vai 7l da y B , ,rom da ‘ e ‘be consignment Military Gazette which was published at 

from°1ran way ^Z^Vyrn^t ^ " “* f ° 1,OWing t0r “ S : 

age and all other charges due! we reserve to our-' NORTH-WESTERN RAILWAY. 

you o- Unclaimed Pbobebtv. 

the consignment is not removed within if dav! m! 4 ?! 08 her ? by Siven that unless the under- 

.... „ M * „ Uh . ‘ “si sarsa rysris .s 
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July 1929, they will be sold by public auotion and 
the sale proceeds disposed of in terms of Ss. 65 
and 66, Railways Aot 9 of 1890. 

Then followed a list of 21 consignments 
which had been sent from various stations 
to other stations, giving in each case the 
numbers of the invoioe and the railway 
receipt, the date, the number of the wagon 
the names of the sender and of the con- 
signee. The consignment in question was 
one of the items : the information relating 
thereto was that it had been sent from 
Pathardih to Doaba by Villiers Co. to 
Sikri Brothers on 18th March 1929: the 
numbers of the invoioe, railway receipt 
and the wagon were given. It is to be 
noted that in the above-mentioned notioe 
there was no information given as to the 
nature of the consignments, or of the time 
or place of the public auotion referred to 
in the notioe. It appears that the notioe 
of the proposed sale was proclaimed locally 
at Doaba and a copy thereof was posted 
on the station notioe board. 

Delivery of the wagon of ooal was not 
taken, and the station master at Doaba 
under instructions from the Chief Commer- 
cial Manager of the Railway Company 
endeavoured to sell the ooal for a sum 
which would be at least sufficient to cover 
the freight oharges due on the consignment. 
The result of the station master’s efforts 
was that the highest offer for the ooal 
was Rs. 40, which the above-mentioned 
Manager refused to accept. The station 
master was then directed by the manager 
to send the wagon to Mogalpura: this was 
done and the wagon arrived at Mogalpura 
about 18th August 1929. At Mogalpura 
there was “a sale proclamation”, as it was 
oalled, in the bazaar and notioe of ths 
proposed sale was placed on the notioe 
board at the station. Certain persons made 
offers to the station master at Mogalpura 
and eventually the sum of Rs. 205, whioh 
was the highest offer, was aooepted by the 
Chief Commercial Manager of the Railway 
Company and the ooal was sold for that 
price. Notioe of the sale was sent by the 
Railway Company to Messrs. Villiers Ltd. 
in a letter dated 15th September 1930, in 
the following terms: 

To 

The Manager, 

Messrs. Villiera Limited, 

Bagdigi Colliery, post Jharia, 

Pathardih to Doaba Jun. (?), 

No. one of 10-S-29 Wg. No. 14714. 

The above consignment having been sold for 
Be. 206 a sum of Rs. 1,170-4-0 is still due to the 


Railway on aoooant of freight, wharfage and 
advertisement oharges, vide details below: 


Invoiced freight 

Rs. 
... 328 

a. p. 
4 0 

Bale prooeeds 

... 205 

0 0 

Loss in freight 

... 123 

4 0 

Demurrage 

• • • 

- 

Wharfage 

... 1,044 

0 0 

Advertisement oharges 

3 

0 0 

Total ... 

4 

...1,170 

4 0 


This is to advise you that I am agreeable, 
strictly without prejudice to our claim for the 
entire amount, to forgo amount of wharfage and 
shall look to you to make good the loss in freight 
Rs. 129-4-0 and the out-of-pooket advertisement 
cost, viz. Rs. 8. (Total Rs. 126*4-0) if the con- 
signee do not pay. 

Please acknowledge. 

Yours faithfully, 

(Sd.) 

Offg. Dist. Traffic Manager , Coal. 

(Sd.) Uleg., 18-9-30. 

Messrs. Villiers, Ltd. paid the sum of 
Rs. 126-4.0 to the Railway Company, and 
subsequently recovered the amount so paid 
from the plaintiffs. That sum was an 
item in the total amount claimed by the 
plaintiffs against the Seoretary of State, 
viz. Rs. 256.13.6 as damages for the 
alleged wrongful conversion of the ooal by 
the Railway Company. It was contended 
on behalf of the appellant, the Seoretary 
of State, that the above-mentioned acts of 
the Railway Company constituted a com- 
pliance with the provisions of Ss. 55 and 
56, Indian Railways Aot, and that oonse- 
quently the Railway Company waB not 
liable to the plaintiffs for any compensa- 
tion or damages in respeot of the sale of 
the ooal. 

This was the only point raised for their 
Lordships’ consideration. It was argued 
that as there was no looal newspaper at 
Doaba or Mogalpura, and as the Governor- 
General in Counoil had not prescribed any 
manner for the publication of the notioe 
referred to in S. 55, the Railway Company 
bad taken all suoh steps as oould reason, 
ably be required to give notioe of the 
intended sale by publio auotion, It is not 
necessary to consider that part of the oase 
in any detail, for in their Lordships’ opi- 
nion the first question to be considered 
and deoided is whether there was in fact 
any publio auotion of the ooal. It was 
contended on behalf of the Seoretary of 
State that there was suoh a publio auo. 
tion. In their Lordships' opinion it is 
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olear that whether the right of the Rail- 
way Company to sell the coal arose by 
reason of S. 55 (2) or by reason of S. 56 (2), 
the sale should have been by public auo- 
fjion and in no other way. It is true that 
in S. 56 (2) it unprovided that the Railway 
Company is to sell the goods as nearly as 
may be under the provisions of the last 
foregoing section”, but no suggestion has 
been made that there were any facts in 
this oase which would prevent the Rail- 
way Company from selling by means of a 
public auction in the event of the Com- 
pany putting in force the right to sell 
given to the Railway Company by S. 56 (2). 

There is no definition in the Act of the 
words public auction” and their Lord- 
ships are of opinion that there can be no 
doubt that they must bear the meaning 
which is ordinarily given to them in the 
English language. The words mean a 
public sale at which each bidder offers an 
increase upon the prioe offered by the pre- 
cedmg bidder, the artiole put up being sold 
to the highest bidder. This involves the 
auction being held in public, all members 
of the public having a right to attend, and 
a valuable element being the competition 
between the persons who are openly bid 
ding for the subject matter of the sale, 
lhis is of importance not only to the Rail 
way Company but also to the owner of the 
goods, the competition being calculated to 
produce the highest prioe. 

Their Lordships are of opinion that in 
jthis ease there was no public auction of 
the coal in question. Notice of the in 
tended sale was given in the manner 
already mentioned, by proclamation and 
notioe on the board at the station, and 
some offers were sent to the station master 
at Mogalpura, whioh were forwarded by 
him to his superior officer who direoted 
him to aooept the offer of Es. 205 whioh 

was in fact the_ highest. But there was no 1 

public auction in the ordinary meaning of 

£«r,T 0rdS ! th9re Was no aale in Public, ! 

there was no opportunity for competitive s 
bidding: m fact, what was done bore no ‘ 
resemblanoe to a public auction”. This E 
conclusion is sufficient to dispose of the , 

seTthe Inll he f ? a ' lway Co “Pany did not c 
sel! the coal in the manner prescribed by 

the above-mentioned sections, and there. « 

fore the Railway Company cannot rely on J 

the protection given by the Act. f 
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|0 f r hfi h pn° f i the Ea u' Ju 0 - °°T UrS0 ° f fche ar gU“ent, and while 
bv h raaqnnnf a H 0 ^R foF tffieir Lordships in view of the oonolusion 
L k 56 already mentioned do not consider it 

Deen by public auo- necessary to give any decision on that 

lad 'thJJ it tr “ 9 ., that P ar ,k of , th9 °aee, they are of opinion that 
led that the Eailway it is difficult to see how a notice of an 

ie goods as nearly as intention to sell at a publio auction can be 

ivisions of the last sufficient or effective, unless it specifies 

we°ra 8 U a 8 nv 8 f 10n f h “ th0 J lme and plac0 of the Proposed publio 
ere any facts in auotion, the nature of the goods intended 

ffintTv ^ e E r‘- to be 80ld and a11 oth *r particulars neces 

event b of th« a n° f “ f ary t0 6Dable the members of the public 
event of the Com- to appreciate what it is whioh it is in 

i the right to sell tended to put up for sale at the rmhii» 
company by S. 56 (2). auction. Their Lordships were informed 
n in the Aot of the that the f aots relating to the second appeal 
1 a °d their Lord- were not exactly the same as in the first 
at there can be no a PPeah but that they were similar to 
bear the meaning fch ose in the first appeal in all material 
en to them in the r Qspects, and that the deoision in respect 
he words mean a of fche would govern the second 

ch bidder offers an a PP0al. Their Lordships therefore are of 
i offered by the pre- opinion that the two appeals should be 
10 put up being sold oismissed and they will humbly advise 
This involves the ^ 1S Majesty accordingly. 

SffV ^“embers d.s./r.k. Appeals dismissed. 

“SSoSL*"** - — 

i°JZ bl , d ‘ Respondents ex parte. 
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(From Bombay : A. I. B. 1936 Bom . 356) 

19th November 1937 

Lord Thankerton, Lord Wright 
and Sir George Rankin. 

Ford Motor Company of India Ltd. 

Appellants. 


As already stated, the question of the 
sufficiency of the notice was referred to in 


Secretary of State — Eespondent. 

Privy Council Appeal No. 114 of 1936 

Att? 

. T he word ‘ascertainable’ in Cl. (b) of 8 qn 
imports more than could be satisfied by the result 
of a mere estimate. On the other hand the Jan. 
guage of the section — “or are capable of beinc» 
SOW -does not exclude all possibility of arrivinf 
at the price defined by 01. (a) upon the basis of an 
aotual price, though some adjustment may be 
needed to eliminate the difference, e. g befcw**;! 
cash and a month’s credit. ' 

(b) Sea Customs Act (1878) S 30— r m 
of cars — Distributor paying price notifiTS 0 ** 
current price li.t before* delivery "°£e,fvJv 
f. o. r. made within few day. of arrival of 
car. - Price to distribute/ held wholesale 
cash price relating to .ale at time and pl« c * 
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of customs duty payable upon 256 Ford 


The appellants, importers into India of cars, 
issued from time to time a prioe list; and the 
terms of business between them and the distri- 
butors of such cars were that the retail price to be 
charged by the distributor to the public was that 
stated in the price list current at the time of 
arrival of the vehioles in India and the price 
payable by the distributor to the appellants was 
the same price less a certain disoount The dis- 
tributor had to pay this price before obtaining 
delivery. Delivery was given by the appellants 
“free on rail,” save in the oase of the authorized 
dealers for the district of Bombay itself, viz. Ford 
Automobiles (India), Ltd., to whom delivery was 
made at their own warehouse in Bombay. The 
price mentioned in the price list was in all oases 
for a vehiole in running order, and the same was 
true of the contract between the appellants and 
the distributors : 

Held that the appellants’ prioe to their distri- 
butors was a wholesale prioe within the meaning 
of 8. 30. It was a oash price. The cars were 
invoiced a few days before arrival of the ship and 
the price beoame fixed then and not before. The 
Bales were therefore sales at the time and plaoe of 
importation in every reasonable sense. 

[P 18 0 1, 2; P 19 0 1] 

Held further that the overhead oharges had no 
bearing upon any matter arising under Cl. (a) of 
8. 30. [P 19 C 1] 

(c) Sea Customs Act (1878), S. 30 (a) — 
“Goods of the like kind and quality” — Exis- 
tence of wholesale cash price for goods them- 
selves under assessment at time and place of 
importation - Cl. (a) is not made inapplicable 
for want of sales of other goods. 

The application of Cl. (a) of 8. 80 does not 
depend upon any hypothesis to the effeot that at 
the time and plaoe of importation an indefinite 
amount of further goods added to the available 
supply has had effeot upon the wholesale prioe. 
Ordinarily, at the time of making out the bill of 
entry there will not be an aotual prioe relating to 
the goods themselves and oomplying with the 
requirements of 01. (a). As a rule, therefore, the 
price appropriate to the goods under assessment 
will under the clause be deduoed, if at all, from 
aotual prices relating to other goods of like kind 
and quality. But if there is an aotual prioe for 
the goods themselves at the time and place of 
importation and if it is a “wholesale oash price 
less trade discount”, the olause is not inapplicable 
for want of sales of other goods. The goods under 
assessment may under Cl. (a) be considered as 
members of their own olass even although at the 
time and plaoe of importation there are no other 
members and the prioe obtained for them may 
correotly represent the prioe obtainable for goods 
of tho like kind and quality at the time and plaoe 
of importation. [P 19 G 1, 2] 

Sir William Jowitt and Sir Thomas 
Strangman — for Appellants . 

A. M. Dunne, H. St. John Field and 
T. F. R. McDonnell — for Respondent . 

Sir George Rankin. — The appellants 
are the Ford Motor Company of India, 
Limited. They import Ford Motor vehioles 
into India from Canada, and the questions 
raised by this appeal relate to the amount 


motor oars consigned to the appellants 
whioh arrived in Bombay by the S S. 
“Algic” on or about 9th January 1929. 
The facts are not in dispute. The appel- 
lants have a monopoly of the supply of 
Ford vehioles to India. Save that they 
sometimes sell direot to their own em. 
ployees or to Government, they sell in 
India only to authorized dealers or distri- 
butors. Each distributor has a particular 
distriot within which he is the sole agent 
for or retail seller of Ford vehioles. The 
appellants obtain from the distributors 
information as to their future requirements 
and place consolidated orders accordingly 
once or twice a month with the manu- 
facturers in Canada. The evidence of the 
appellants’ director (Mr. Gordon Edward 
Corey), the only witness called at the hear- 
ing of the suit, was as follows : 

Out orders are placed normally onoe a month. 
That order covers our requirements for one month 
— two or three months following our order. After 
they [Ford (Canada)] reoeive the order they must 
build the car and a month is required for passage 
time. We sell to the dealers in large quantities 
Ford vehioles and all parts relating thereto. We 
sell to the dealers all over India, Burma and 
Ceylon. 

The appellants issue from time to time 
a prioe list ; and the terms of business are 
that the retail prioe to be oharged by the 
distributor to the public is that stated in 
the prioe list current at the time of arrival 
of the vehioles in India, and the prioe pay- 
able by the distributor to the appellants is 
the same prioe leas a discount of 20 per 
oent. The distributor has to pay this 
prioe before obtaining delivery. Delivery 
is given by the appellants “free on rail", 
save in the oase of the authorized dealers 
for the distriot of Bombay itself — viz. 
Ford Automobiles (India), Limited — to 
whom delivery is made at their own ware- 
house in Bombay. The prioe mentioned 
in the prioe list is in all oases for a vehiole 
in running order, and the same is true of 
the contract between the appellants and 
the distributors. Each of the oars now in 
question arrived in India packed in a oase, 
but incompletely assembled in respeot that 
the battery had to be oharged and fixed, 
the wheels, mudguards, and running 
boards to be fixed, and other items of work 
done to put the vehiole in running order. 
Having no facilities for doing such work 
in Bombay, the appellants gave delivery 
of the oars in the state in which they had 
arrived, making an agreed allowance to 



1938 Ford Motor Co. v. Secy, op 

their distributors against the prioe. For 
eaoh car the allowance was 13 rupees 
8 annas. Uuder the second Schedule to 
the Indian Tariff Aot (8 of 1894) as it 
«tood in 1929, motor oars were chargeable 
with a customs duty calculated at 20 per 
-cent, of the real value’ 1 as defined by 
S. 30, Sea Customs Act (8 of 1878). The 
section is as follows : 

Seotion 30.— For the purposes of this Act the 
real value shall be deemed to be : (a) the whole* 

sale cash price, leas trade discount, for whioh 
€Oods of the like kind and quality are sold, or are 
oapable of being sold, at the time and place of 
importation or exportation, as the case may be, 
without any abatement or deduction whatever, 
except (in the oase of goods imported) of the 
amount of the duties payable on the importation 
thereof; or (b) where such prioe is not ascertain- 
able, the cost at whioh goods of the like kind and 
quality could be delivered at suoh plaoe, without 
any abatement or deduction exoept as aforesaid. 

The 256 Ford motor oars [Model A 
vehicles.] whioh arrived by the s. s. 

All 6io in January 1929, were assessed to 
customs duty by the Collector of Customs 
upon the view that Cl. (a) of S. 30 applied 
to the oase, and that the prioe charged by 
the appellants to the distributors, exclud- 
ing therefrom the allowance of Rs. 13-8.0, 
was suoh a wholesale cash prioe as is 
■specified therein. The appellants disputed 
this assessment, contending that for the 
motor cars in question there was no suoh 

wholesale cash price ascertainable, that 
•the duty should have been assessed under 
Ul. \bj of 8. 30, and that in any event the 
appellants’ prioe to their distributors was 
attributable in part to work done or ser- 
vices rendered after the importation of the 
^oods. On 12bh September 1929 the 
appellants, having on 22nd Maroh 1929 

«i ai qfifi n q 6 n u th9 u 8Um ° f EU P 908 

ol,9ob-9-0 claimed by the Customs autho- 

i-itiaa, sued the Secretary of State inCoun- 

oil in the High Court of Bombay for a 

return of Eg. 15,118-11-0 as duty over. 

paid and for certain declarations as to 

the oorreot basis of assessment. The 

learned trial Judge, Tyabji J., held (21st 

January 1935) that the motor oars were 

™ circumstances assessable under 

Cl. (a) of 8. 30, but that duty was only 

payable upon the basis of the appellants’ 

prioe to the distributors, provided that 

deductions therefrom were made so as to 

reduce it to an ex ship” price. With this 

object he reduced the figure by making 

two deductions— (a) for the oost of oarriage 

from the dook to the plaoe of delivery and 

\bj for the appellants’ overhead oharges in 

1938 K/3 & 4 
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respect of the assembling of the cars after 
importation. The parties agreed that upon 
the view taken by the learned Judge the 
amount of customs duty overpaid was 
Rs. 454-9.0. Upon appeal by both parties 
to a Division Bench, it was held that the 
assessment made by the Customs authori- 
ties was correct and the appellants’ suit was 
dismissed with costs (4th October 1935). 

On behalf of the appellants, stress has 
been laid upon certain features of their 
business. They have from the first insisted 
that Ford oars are in a class by themselves 
and cannot be regarded as of the like kind 
and quality as other oars. To the fact that 
the appellants are the sole importers of 
suoh cars, they attribute important conse- 
quences, contending that in such a oase 
the only wholesale prioe is the f.o.b. price 
at the port of shipment plus the charges 
for freight and insurance — in effect the 
price o.i.f. Bombay. It is further said that 
they have at any given time ascertained 
beforehand the whole requirements of the 
distributors, so that eaoh consignment from 
Canada brings the Indian market to 
saturation point, with the result that the 
price given for the goods aotually imported 
affords no indication of the prioe at which 
any other Ford cars could be sold. The 
exact prices obtainable by the appellants 
are, it is contended, accounted for in part 
by the appellants’ system of price control 
through sole agents” for different dis- 
tricts, and their sales to their distributors 
are not in the oiroumstanoes evidence of 
any market value or any general whole- 
sale price obtainable for a Ford oar as 
soon as it has been landed in Bombay. It 
is accordingly maintained that while there 
may be oases in which the fact that cer- 
tain cars are sold for a given price is good 
ground for inferring that similar oars 
would fetch the same amounts, no suoh 
inference can here be made. The whole- 
sale cash prioe of Cl. (a) is meant, it is 
said, to be a prioe for hypothetical goods 
and to be independent of particular cir- 
cumstances affecting the goods imported : 
so that the clause can operate only in the 
oase of staple articles for whioh there is a 
market price or price current ascertainable 
from day to day. In support of this view the 
observations of Lord Blanesburgh deliver- 
ing the judgment of the Judicial Committee 
1^59 I A 258 at p. 266 are called in a id : 

1. Vaouum Oil Oo. v. Seoy, of State (19321 IQ 

^Vcr"” 1 0 53, = s9 ; 
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The wholesale oash prioe primarily in view ia 
that price current for staple articles, the amount 
of which if not a subjeot of daily publication in 
the Press, is easily ascertainable in appropriate 
trade olroles. 

It is for these reasons denied that in 
January 1929 there was for Ford oars any 
wholesale selling prioe in Bombay which 
could be taken as the basis of assessment, 
and it is objected that to assess the cars 
upon the appellants’ price to the distribu- 
tors is to exact customs duty upon the 
appellants’ profits and to put Ford oars at 
a disadvantage as against cars whioh are 
sold retail by the importers. 

These are formidable contentions and 
they must be tested by the language of the 
statute. It is reasonably plain in limine 
that if such a wholesale price as satisfies 
the description contained in Cl. (a) of 8. 30 
is ascertainable, the goods cannot be dealt 
with under Cl. (b), and the statute is not 
consistent with the view that the impor- 
ter’s profits should in that oase be excluded 
from the assessable value. The prioe to be 
ascertained is “a wholesale oash price less 
trade discount for whioh goods of the like 
kind and quality are sold or are capable of 
being sold at the time and place of impor- 
tation”. In the application of S. 30 to 
the faots of a given case, something may 
depend upon the exaot foroe attributed to 
the requirement that the price must be 
“asoertainable”. The word imports more 
than oould be satisfied by the result of a 
mere estimate. On the other hand, the 
language of the seotion — “or are capable of 
being sold” — does not exclude all possibi- 
lity of arriving at the prioe defined by 
Cl. (a) upon the basis of an actual prioe, 
though some adjustment may be needed to 
eliminate the difference, e.g. between oash 
and a month’s oredit. 

If the faots of the present oase and the 
terms of Cl. (a) be plaoed side by side for 
comparison, several points of exaot agree- 
ment beoome clear. The appellants’ prioe 
to their distributors is a wholesale prioe 
within the meaning of the seotion as 
deolared in 59 I A 258. 1 It is a oash prioe : 
payment was made before delivery and 
delivery was within a few days of the 
arrival of the goods. The only discount 
has been deducted. It is not now oon. 
tended that the oars were sold at the time 
(September or October 1928) when the dis- 
tributors made known their requirements 
to the appellants. The oars were invoiced 
a few days before arrival of the ship and 


the price became fixed then and not before. 
The sales were therefore sales at the time 
of importation in every reasonable sense. 1 
The question whether the prioe whioh 
they fetohed relates to a sale “at the place 
of importation” gave rise to a difference- 
of opinion between the Indian Courts. The 
trial Judge was muoh influenced by what- 
Lord Blanesburgh in the oase already/ 
cited had said as to the prioe being reliev- 
ed of the loading representing post-impor- 
tation expenses”. He held that only a. 
sale “ex ship” satisfies the exaot require- 
ments of Cl. (a). On the other hand, both 
Judges of the Appellate Bench held that a 
sale at Bombay with delivery f.o.r. Bom- 
bay oomplied fully with a reasonable inter- 
pretation of the olause. Their Lordships* 
are in agreement with the Appellate Bench,. 
It is difficult to suppose that if the* 
Legislature had intended anything so- 
preoise as ‘ex ship’, it would have used the- 
more general phrase 'at the plaoe of impor- 
tation’. The phrase “f.o.r. at the maim 
ports of entry” — quoted from the appel- 
lants’ prioe lists — comes within the mean- 
ing of the statutory phrase. This is the- 
foroe given to the words ‘at the plaoe o£~ 
importation’ by Maoleod 0. J. and Shah J- 
in 47 Bom 174. 2 Before the Board the- 
appellants’ learned oounsel did not contend' 
for ‘ex ship’ but suggested that ‘ex wharf* 
might not be too narrow and that in any* 
oase ‘place of importation* would nob 
extend beyond the limits of the port. That 
the oartage charges should be analysed so 
as to eliminate the proportionate oost of- 
the journey from the boundary of the port- 
to the railway station in Bombay, is not io 
their Lordships’ view necessitated by the- 
phrase ‘place of importation/ still less- 
oould they regard it as a reasonable ground' 
for holding that the sales in the present - 
case were not within the terms of Cl. (a). 
That the Legislature intended to exclude* 
post-importation expenses need not be 
doubted, but it had to do this in a praoti- 
cable manner without undue refinement*, 
and it must be taken to have regarded the* 
phrase which it employed as sufficient for- 
the purpose if taken in a reasonable sense*. 

The fact that the motor oars were in. 
completely assembled at the time of their 
arrival in Bombay gives rise to no diffi- 
culty; because, although the oar, according 
to the prioe lists, had to be in running 

2. Vaouum Oil Co. v. Secretary of State, (1922) 9" 
AIR Bom 12=67 I 0 267=47 Bom 174=21, 
Bom L R 198, 
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order, the allowance in respeot of this 
defect was an agreed allowance, and 
reduced the sum payable by the distributor 
to a price referable to the car in the condi- 
tion in which it arrived in Bombay. The 
allowance was deducted by the customs 
authorities from the price to the distribu- 
tors before arriving at the price upon 
whioh duty was calculated. The trial 
Judge thought it necessary to set on foot 
calculations as to the appellants’ overhead 
expanses in respect of assembling, but in 
their Lordships view this has no bearing 
upon any matter arising under Cl. (a) of 

S. 30 and the Division Bench rightly set 
aside this direction. 

The prioe upon which customs duty has 
been charged appears therefore to be a 
wholesale cash prioe, less trade discount, 
for whioh the goods underassessment were 
in faot sold at the time and place of impor- 
tation. On this footing their Lordships 
must now consider the more general argu- 
ments for the appellants against the appli- 
cation of Cl. (a) to the shipment in question. 
Goods of the like kind and quality” is a 
phrase whioh suggests other goods than 
those under assessment. Upon this is 
based the argument that one must either 
disregard the price fetched by the goods 
themselves or should look to it only to see 
what price other similar goods would have 
realized. Unless that is ascertainable, it 
is contended, that the conditions of Cl. (a) 
are not satisfied. If, for example, one may 
assume that there were in Bombay no 
Ford Model A vehicles left undisposed of 
from previous shipments, then on this 
view the correot test is to ask oneself 
whether, apart from and in addition to 
those which arrived by the S.S. "Algic”, 
further oars oould have been sold in Bom- 
bay on or about 9th January 1929, and, if 
so, would they have fetohed the same 
prices? If this be the true interpretation 
of the statutory test, there is difficulty in 
holding it applicable to the present case, 
and colour is certainly lent to the conten- 
ts® 11 that Cl. (a) is intended only to have 
eneot in the case of goods for which there 
is at the place of importation a market in 
the strict sense applicable only to staple 
commodities. But, in their Lordships’ 
view, this is a misinterpretation of Cl. (a). 
The application of tlie clause does not 
depend upon any hypothesis to the effect 
that at the time and plaoe of importation 
an indefinite amount of further goods 
added to the available supply hashadeffeot 
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upon, the wholesale price. Ordinarily at 
the time of making out the bill of entry 
there will not be an actual price relating 
to the goods themselves and complying 
with the requirements of Cl. (a). As a rule, 
therefore, the price appropriate to the goods 
under assessment will under the clause be 
deduoed, if at all, from actual prices relat- 
ing to other goods of like kind and quality. 
But if there is an actual price for the goods 
themselves at the time and place of impor. 
tation and if it is a wholesale cash price 
less trade discount”, the olause is not in. 
applicable for want of sales of other goods. 
The clause can be applied distributively to 
each of the motor cars in this consign- 
ment and even if they are regarded collec- 
tively the olause is not defeated. A parti- 
cular car may be* sold at a prioe whioh, 
having regard to other transactions in 
such cars or to other circumstances, is too 
high or too low. In that sense the actual 
price in a particular instance does not 
necessarily or finally establish a wholesale 
prioe to satisfy Cl. (a) whether the parti- 
cular car or cars sold be part of the ship- 
ment in question or not. But the goods 
under assessment may under Cl. (a) be 
considered as members of their own olass 
even although at the time and place of 
importation there are no other members. 
The price obtained for them may correctly 
represent the price obtainable for goods of 
the like . kind and quality at the time and 
plaoe of importation. 

In the present oase a number of sales 
have been made to different distributors in 
the ordinary course of an extensive import- 
ing business. It is difficult to think that 
the appellants’ practice to find out their 
distributors' requirements in advance, and 
to place monthly orders with the manu- 
facturers accordingly, would result in a 
perfect saturation of their “market”; but 
if it did, Cl. (a) of S. 30 does not require 
the oustoms duty to be calculated upon 
any supposition that would involve over- 
supply or any additional supplies. Without 
assuming that for Ford oars there was any 
perfeot “market” in Bombay at the time 
m question, it is quite reasonable to ask 
what suoh oars were fetching wholesale at 
that time and place, and quite reasonable 
to answer it by taking the prices fetched 
by the oars under assessment. That the 
wholesale prioe obtainable was higher 
than it would otherwise have been, by 
reason of the appellants’ organisation 
and business methods is not a ground of 
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exemption under Cl. (a), though doubtless 
their methods of business have improved, 
the demand. That it was higher than it 
would have been, had not the appellants 
as monopolists carefully controlled the 
supply, may be equally true, but this 
again affords do escape from the clause if 
the case be otherwise within it. Their 
Lordships will humbly advise His Majesty 
that this appeal should be dismissed with 
costs. 

K.s./R K. Appeal dismissed . 

Solicitors for Appellants — 

Sanderson Lee & Co . 

Solicitors for Respondent — 

Solicitor , India Office . 

A. I. R. 1938 PriYy Counoil 20 

( From Patna : A. I. R . 1936 Pat . 372 ) 

19th November 1937 
Lord Alness, Sir Lancelot Sander- 
son and Sir George Lowndes. 

Secretary of State — Appellant. 

v. 

Kuchwar Lime and Stone Co. Ltd. — 

Respondents. 

Privy Counoil Appeal No. 21 of 1937, 
Patna Appeal No. 12 of 1936. 

Lease— Forfeiture — Lease of quarry lands 
to company subject to covenant providing 
for forfeiture in case of subletting or trans- 
ferring any interest in leasehold property— 
Contract of sale by lessee subject to sanction 
of Board of Revenue — Pending sanction, 
intending purchaser to act as agent of com- 
pany and entitled to work quarries for his 
own benefit — Contract, though creating 
interest of value more than Rs. 100, not 
registered — Transaction held not subletting 
but held amounted to transfer of interest 
[Reversing AIR 1936 Pat 372 pt. (d)] which 
being ineffective for want of registration did 
not effect forfeiture. 

Leases of quarry lands were granted to a oom- 
pany subject to the covenant providing that 
neither the lessee nor any person olaiming through 
it should assign the lease or transfer any right or 
interest thereunder, or underlet the whole or 
any portion of the premises without the assent of 
the Board of Revenue and that the penalty for 
infraction of this condition should be the forfei- 
ture of the lease. The oompany oontraoted with 
a person for the sale of the lease-hold rights to 
him but subjeot to the sanotion of the Board of 
Revenue. It was also provided that in the mean- 
time the intended vendee should aot as the agent 
for the oompany in respeot of the lease-hold rights 
in the quarries, that he should pay to the oom- 
pany the royalties and other sums payable by it 
to the Government and that he Bhould be entitled 
to work the quarries for his own benefit. The 


oontraot, though the value of the interest oreated 
by it was more thanRs. 100, was not registered: 

Held that the transaction oreated an agency 
ooupled with an interest and did not amount to 
sublettiDg. The transaction however amounted 
to a transfer of an interest in the lease-hold pro- 
perty '.AIR 1936 Pat 372 pt (d) reversed. But 
the oontraot not being registered, the transfer was 
not effective and hence there was no forfeiture of 
the lease. [P 22 0 1] 

Fergus D. Morton and W. Wallaoh — 
for Appellant. 

L. P. E. Pugh, T. F. R. MoDonnell and 
B. Basu — for Respondents. 

Sir George Lowndes. — The principal 
question in this appeal is whether two 
quarrying leases granted by the appellant 
to the respondents have been forfeited by 
reason of the breaoh of a covenant oon. 
tained in each against assignment. The 
quarry lands were situated in the Shaha- 
bad District of the then Provinoe of Bihar 
and Orissa; the leases were dated 1st 
April 1928, and were for terms of 20 
years. The oovenant against assignment 
was in similar terms in eaoh, and provid. 
ed that neither the lessee (the respon. 
dent oompany) nor any person olaiming 
through or under it should assign the lease 
or transfer any right or interest there, 
under, or underlet the whole or any por. 
tion of the premises comprised in such 
lease without the assent of the Board of 
Revenue of Bihar and Orissa first being 
obtained, and that the penalty for infrao. 
tion of this condition should be the forfei- 
ture of the lease. In January 1933, the 
respondent oompany went into liquidation, 
and on 30th September of that year the 
oompany, through its liquidators, oontraot. 
ed with one Subodh Gopal Bose for the 
sale to him of the lease.hold rights under 
both leases for the sum of Rs. 6,000, but 
subjeot to the sanotion of the Board of 
Revenue : the agreement to stand oanoel- 
led if suoh sanotion was not obtained. It 
was also provided that in the meantime 
Bose should aot as the agent for the res- 
pondents in respeot of the lease.hold rights 
in the quarries; that he should pay to the 
oompany the royalties and any other sums 
payable by it to the Government; and that 
he should be entitled to work the quarries 
for his own profit. The oontraot was in 
writing but was not registered. 01s. 4, 6, 
7, 8 and 9 upon wbioh the question stated 
above mainly depends were as follows : 

4. It is stipulated in the leases in respeot of the 
lands set out in the sohedule that the lessees shall 
not assign the leases or transfer any right or in* 
terest thereunder without the assent of the Board 
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of Revenue first obtained. The vendors Bhall 
apply for Buoh assent, but Bhall not in any way 
be responsible and this agreement for transfer of 
the vendors’ lease-hold right to the lands set out 
in the sohedule hereto shall stand cancelled if 
Buoh assent be not given by the said Board of 
Revenue. 


6. The purchaser shall be appointed looal agent 
of the vendors in respect of the leasehold right of 
the vendors to the lands set out in the sohedule 
hereto and continue to aot as such until the 
transfer of the lease-hold right be effected or until 
it is finally decided that such transfer oannot be 
made on and after the purchaser’s furnishing 
guarantee to the vendors of regular payment of 
all royalties and other dues on despatches from 
the Murli Centre or otherwise in respeot of the 
lands set out in the sohedule hereto and on and 
after his depositing with the Liquidators a sum of 
Rs. 4,000 (Rupees four thousand) in cash by way 
of security for euoh payment, such deposit bearing 
interest at the rate of five per cent, per annum 
from the date of deposit till the transfer of the 
said leasehold rights or final deoision that the 
leases should not be transferred. 

7. Subject to the purchaser’s furnishing guar- 
antee and depositing the said sum of Rs. 4,000 
(Rupees four thousand) as aforesaid, the purchaser 
shall be at liberty to quarry, burn, manufacture 
and sell lime and stone from the said lands on his 
own acoount without being liable to the vendors 
for any of the profit or loss thereof. 


Luring the term of his looal agenoy the 
fier (a) submit to the vendors plans 

and details of working and monthly statement of 
acoount relating to quarrying, despatching and 
selling lime and stone from the said lands and 
regularly pay to the vendors the royalties and 
other dues if any payable to Government; (b) bear 
and pay all expenses of working the quarries, 
manufacturing, despatching and selling lime and 
stone and of otherwise using the said lands and 
Bhall perform and observe the covenants and con- 
cations contained in the said leases under whioh 
the said lands are held; (c) indemnify the vendors 
against any loss or damage whioh the vendors 
may sustain by reason of the purchaser’s working 
, 0 quarries or burning, manufacturing, despatoh- 

ing and selling lime and stone from the said lands 
or Murli Centre. 


9. If the purchaser do not take any appoin 
ment as local agent of the vendors as provided 
Ul. 6 aforesaid, he shall not do any work in tl 
quarries of the lands set out in the schedule < 
burn or manufacture lime thereon nor despatc 
lime and stone from the Bald Murli Centre unf 
tnetransfet of the said leases has been accon 

pushed. 


Bose entered into possession of and 
worked the quarries upon the terms of 
this agreement, but the Board of Revenue 

, their assent to the sale, and on 
18th July 1934 they declared the leases 
to be forfeited on the ground that the 
respondent company had transferred or 
sublet the rights and interests under the 
lease to Bose in breach of the covenants 
above referred to. On 24th September, 
the respondent oompany 'instituted the 


suit out of whioh the appeal arises, in 
the Court of the Subordinate Judge of 
Shahabad claiming a declaration that the 
leases had not been validly forfeited, an 
injunction and Rs. 11,000 damages. A 
written statement of defence was put in 
by the appellant justifying the forfeiture, 
and the case went to trial before the Sub- 
ordinate Judge upon the following two 
issues only : 

(1), Whether the plaiutiff has under the terms 
of the indenture dated 1st April 1928 forfeited the 
lease by reason of the transaction between the 
plaintiff and Subodh Gopal Bose under the inden- 
ture dated 30th September 1933. (2). Is the plain- 
tiff entitled to any damage ? If so, what amount ? 

The Subordinate Judge delivered his 
judgment on 7th March 1935. He held 
that the agreement of 30th September 
1933, though purporting to appoint Bose to 
work the quarries as agent of the respon- 
dent company, was in substance and reality 
a sub-lease to ^ him of the quarrying 
rights, and being without the oonsent 
of the Board of Revenue, was in breach 
of the covenants contained in the leases, 
and that they had therefore been duly 
forfeited. He aooordingly passed a decree 
dismissing the suit with costs. The res- 
pondent company appealed to the High 
Court at Patna. The appeal was heard by 
Khwaja Mohammad Noor and Varma JJ. 
who delivered their judgment on 7th 
February 1936. On the question of forfei- 
ture the learned Judges disagreed with the 
Subordinate Judge, holding that the agree- 
ment with Bose did not amount to either 
a sub. lease or a transfer within the cove- 
nants in question. They were also of 
opinion that if the agreement could be so 
construed, it would be void for want of 
registration. They aooordingly allowed 
the appeal and granted the respondent 
company the declaration and injunction 
which it claimed. They also dealt with 
the question of damages to whioh their 
Lordships will revert later on in this judg- 
ment. From this deoision the Secretary 
of State appeals to His Majesty in Coun- 
oil seeking to reinstate the decree of the 
Subordinate Judge for the dismissal of the 
suit. Before the Board a preliminary point 
was taken by the appellant that the suit 
was not maintainable on the ground that 
the respondent company was out of pos- 
session at the date of filing their plaint. 
This question had not been raised in the 
trial Court and the High Court held that 
the question, depending as it obviously did 
upon facts for whioh evidence would be 
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necessary, was not open before them. On 


this their Lordships are in full agreement 
with the High Court and have not deemed 
it neoessary to hear the respondents’ 
oounsel with respect to it. 

The main contention for the appellants 
has been that the agreement was in reality 
a sub- lease to Bose. The High Court com- 
ing to the contrary conclusion had relied 
on the judgment of Lord Russell C. J. in 
(1898) 2 Q B 259, 1 and their Lordships 
think that the passage cited by the learned 
Judges is directly in point. There is, in 
their opinion, nothing in the agreement 
which points to a relation of landlord and 
tenant between the parties. Bose was to 
be appointed the looal agent of the respon- 
dent company and his right to work the 
quarries was dependent on his aooepting 
this position. The Subordinate Judge 
thought the agency was a mere oloak to 
disguise a subtenancy, but their Lordships 
do not think that it should be so regarded. 
There may have been many ways in which 
Bose could have served the company as 
their agent, e.g. in respect of the care of 
buildings, plant, material, etc. No doubt 
he was not to be their agent in working 
the stone and manufacturing the lime and 
selling it, all of which was to be done on 
his own account and at his own risk. But 
it is not unusual to have an agenoy ooupled 
with an interest and their Lordships think 
that this was the real effeot of the agree- 
ment in the present case. There is how- 
ever nothing in the dooument to suggest 
that the interest whioh Bose took was that 
of a sub. lessee. For these reasons their 
Lordships agree with the learned Judges 
of the High Court that there was no sub- 
letting by the respondent company. 

Their Lordships are however unable 
to agree with the High Court in their 
view that “the transaction does not 
amount to a transfer of any interest in 
the lease-hold property”. They think it 
clear that pending the completion of the 
proposed sale, the agreement purported to 
invest Bose with a definite interest in the 
quarries. He was entitled under it to dig 
the stone, convert it and sell the result- 
ant produot on his own aooount and this, 
in their Lordships’ opinion, if it was an 
effective transfer, would be a breach of 
the covenants in the leases to the oom- 
pany and would entitle the appellant to 

1. Horsey Estate Ltd. v. Steiger & Petriflte Oo.. 

(1898) 2 Q B 259=67 L J Q B 747. 


forfeit them. The only question their 
Lordships think is whether it was an 
effective transfer. The judgment of the 
High Court continues, after the sentence 
quoted above, 

assuming that it does, it is inoperative for want 
of registration of the dooument. Being an interest 
oreated in an immovable property of more than 
Ks. 100, the dooument was oompulsorily regis- 
trable under S. 17, Registration Aot, and not hav- 
ing been registered has not affected the property 
under S. 49 of that Aot. 

M Reading this sentence as meaning that 
fme interest transferred was of the value 
of more than Rs. 100, as their Lordships 
think they must do, and assuming it to be 
correct, oounsel for the appellant does not 
dispute the aoouraoy of the diotum, nor 
does he contend that if it was merely an 
attempted but wholly ineffective transfer, 
there would be a breaoh of the covenants. 
His only answer is that there is no proof 
that the interest was, in fact, of the value 
of more than Rs. 100, and if not, registra- 
tion would be unnecessary and the transfer 
would be effective. Their Lordships do 
not think that it is open now to the appel- 
lant to raise this objection. There was no 
contention before the Subordinate Judge 
as to registration or as to the value of the 
interest transferred. But it would dearly 
have been open to the appellant to take 
the point before the High Court if the 
value had really been in doubt. The High 
Court seem to have assumed that the 
value was over Rs. 100, but no protest or 
objection was made on the Secretary of 
State’s behalf either to the Court or in 
the application for leave to appeal from 
their judgment. Nor indeed is the point 
raised in the appellant’s printed oase be- 
fore the Board. If there had been any 
substance in the objection, the value could 
obviously have been determined either by 
the High Court or by a reference back to 
the Subordinate Judge. But their Lord- 
ships have little doubt that it oannot have 
been seriously disputed in India that the 
value of the oonoession was worth more 
than Rs. 100. The appellant's conten- 
tion is obviously one dependent upon proof 
of faots, and not merely a question of law, 
and their Lordships must hold therefore 
that it is not now open to him. 

It only remains to deal with the question 
of damages. As already stated, the respon- 
dent oompany by their plaint claimed 
Bs. 11,000 damages and at the trial an 
issue was raised as to this in the ordinary 
form. In the judgment of the Subordi- 
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nato Judge the issue is dealt; wifeh in the 
’following words : 

In view of my findings on issue 1, the plain- 
•tiff is not entitled to any damage or to any other 
relief in the suit. In faot no evidence on the 
•question of damage was adduoed on behalf of the 
<plaintiff. 

The High Court; nevertheless affirmed 
the respondent company’s right to damages 
and ordered the amount to be ascertained 
by further proceedings in the lower Court; 
the judgment contains the following pas- 
sage : 

The next question urged by the learned Govern- 
ment Pleader was that the plaintiff was not enti- 
tled to any damages for interference with the 
■leases as it had abandoned the olaim for them. I 
■do not find any abandonment. In faot an issue 
about the damages was raised; but no evidence 
was given as parties very rightly wanted the 
'determination of the main issue. When dealing 
with the question of damages, the learned Subordi- 
nate Judge has stated that the plaintiff adduoed 
no evidence. The remark is not justified. Both 
■parties seem to have agreed that no oral evidenoe 
'■should be adduoed and the oase should be decided 
on the pleadings and doouments. 

Their Lordships can find no justification 
for this conclusion or for the learned 
-Judges’ oritioizm of the Subordinate Judge. 
The order sheet of the proceedings in the 
'trial Court is on the record of the appeal 
•and it contains nothing to suggest that the 
ijrial of the issue as to damages was post- 
poned, or that there was any agreement 
between the parties to that effect. Nor 
•oan counsel for the respondent company 
throw any further light on the matter. In 
iiheir Lordships’ opinion, the proper infer- 
•enoe is that the olaim for damages was 
abandoned, and they think that the deoi- 
•sion of the High Court on this point was 
erroneous. For the reasons given above, 
itheir Lordships think that the decree of the 
High Court dated 7th February 1936 
should be affirmed only in so far as it 
.granted the respondent company the decla- 
ration and injunction prayed in the plaint 
■and that the olaim for damages should be 
•disallowed. In their Lordships’ opinion 
the respondent company was entitled to 
'its costs against the appellant in the first 
■Court and to half its costs in the appeal 
'to the High Court, and the appellant to 
•half his costs before the Board against the 
respondent company : they will be set off 
un the usual way. Their Lordships will 
^humbly advise His Majesty to this effeot. 

D.S./R.K. Decree modified . 

Solicitors for Appellant — 

Solicitor , India Office . 

•^Solicitors for Respondents — 

San derson Lee & Co. 
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Lords Atkin, Macmillan, Wright 

and Maugham. 

Isaac W . C. Solloway and another — 

Appellants. 

v. 

J . P. McLaughlin — Respondent. 

Privy Council Appeal No. 69 of 1936. 

(a) Contract — Stock exchange transactions 
^-Stockbroker though may not retain for his 
client specific shares purchased must retain 
equivalent number of shares. 

A stockbroker is not considered to be under an 
obligation to retain for his client the speoifio 
shares which may be delivered to him under the 
oontraot made for his client. But he has, of 
course, to get into his possession and retain an 
equivalent number of shares. [P 24 0 2] 

(b) Principal and Agent — Agents who de- 
fraud their principal are not entitled to 
indemnity — Agent fraudulently disposing 
security deposited by principal — Disposal of 
security amounts to conversion entitling prin- 
cipal to. damages — Principal not knowing of 
conversion receiving the very goods converted 
or equivalent — Effect. 

Agents, who engage in a fraudulent soheme to 
defraud their principal, forfeit their right to an 
indemnity in respect of transactions which form 
part of the fraud. Where an agent fraudulently 
disposes seourity deposited with him by the princi- 
pal, his disposal of the seourity amounts to nothing 
short of conversion and the principal has vested 
in him a right to damages for conversion which 
would be measured by the value of the seourity at 
the date of conversion. If, not knowing of the 
conversion the principal has received from the 
wrongdoer and has retained the very goods con- 
verted or their equivalent, the only effeot is that 
the principal must give credit for the value of what 
he has reoeived at the time he received it, and the 
damages are reduced by this amount : {1864) 17 
C B{N S) 280 , Ref . [P 25 0 1, 2] 

Fortunately for the commercial community the 
law has many effective forms of relief against dis- 
honest agents: and no injustice is done if the 
principal benefits as he occasionally may by the 
superior astuteness of an unjust steward in carry- 
ing out a fraud. [P 26 0 1] 

Cyril Radoliffe, Wilfrid Barton and 
R. I. Ferguson (of the Canadian Bar) 

— for Appellants . 

J. C. McRuer and F. A. Brewin — 

for Respondent . 

Lord Atkin. — These are an appeal and 
a cross appeal from decisions of the Sup- 
reme Court of Canada in an aotion brought 
in the High Court of Ontario by the pre- 
sent respondent against two companies 
named Solloway Mills and Co. Ltd., one 
registered in Ontario and the other in the 
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Dominion and against the present appel- 
lants Mr. Isaac Solloway and Mr. Harvey 
Mills, two of the directors of the companies. 
The action was tried before an Assistant 
Master, Mr. Lennox, who reported that 
there was due to the plaintiff from the 
Ontario Company and the appellants the 
sum of §65,129.92. The Dominion Com- 
pany had dropped out of the proceedings. 
On appeal by the present appellants from 
the Master's report, Kerwin J. confirmed 
the report with an arithmetical correction 
of the amount found to be due to §55,922.98. 
On appeal the Court of Appeal dismissed 
the aotion as against the present appel- 
lants, Macdonnell J. A. dissenting. On 
appeal by the plaintiff, the Supreme Court 
allowed the appeal but reduoed the amount 
of the judgment to §28,281.40 and interest. 
The two direotor-defendants appeal and 
the plaintiff cross appeals. 

The claim of the plaintiff arose out of 
transactions whioh he had with the Ontario 
Company in 1929 and 1930. The Company 
purported to carry on business as stock- 
brokers having acquired in 1928 the busi- 
ness of that nature which had been started 
by the two appellants in 1927. The Com- 
pany were members of the Standard Stock 
and Mining Exohange in Toronto. On 
16th October 1929 the plaintiff instructed 
the Company to buy for him 7,000 shares 
of Sudbury Basin Mines Ltd. on margin 
at market price, then §7 a share. He at 
the same time deposited 3,500 shares of 
Sudbury Basin Mines, Ltd. as margin. He 
duly received a contraot note purporting 
to show that the transaction had been 
carried out in aooordance with the rules of 
the appropriate Stock Exohange whioh in 
the present case was the Standard Stook 
and Mining Exohange in Toronto. The 
shares steadily deolined in value : requests 
were made from time to time by the Com- 
pany for further margin or oash : the 
plaintiff duly complied with these requests 
so that in the course of the transactions 
between Ootober and December inolusive 
he deposited with the Company a further 
10,500 shares of the Sudbury Company 
and paid §8,000 cash. He reoeived monthly 
statements showing the shares as being 
oarried for him. On 13th January 1930 
the plaintiff deoided to dose the aooount. 
The balance against him on that date 
appeared to be §42,334.92. He paid that 
sum and was given delivery of 21,000 shares, 
i. e. 7,000 originally bought, 3,500 origi- 
nally deposited and 10,500 subsequently 
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deposited. It now appears that the tran- 
sactions as far as the Company were con* 
cerned were part of a fraudulent system of 
business and were themselves fraudulent* 
in their inception, continuance and com- 
pletion. The Company purporting to buy 
and in faot making valid contracts of pur- 
chase for their olients contemporaneously 
sold shares of the same Company, and used 
their client’s shares to complete thesfr 
sales. The shares are in the form familiar 
in American companies and with a blank 
transfer endorsed pass in a similar manner • 
to bearer shares. A broker is not consi. 
dered to be under an obligation to retain 
for his olient the speoifio shares whioh 
may be delivered to him under the oon. 
tract made for his olient. But he has, of 
course, to get into his possession and retain 
an equivalent number of shares. Under 
the fraudulent system of the Company,, 
they were throughout the oourse of this- 
transaction ‘short’ of these Sudbury Basin 
shares by about 100,000 shares, involving: 
no doubt similar frauds on other olients. 
In other words they were bears when their 
olients were bulls : they correotly antici- 
pated the fall of the market : and when 
their clients demanded the shares they 
went into the market and bought them at 
the fallen price to their own substantial 
profit. The same oourse was adopted with 
the shares deposited as margin. The Com- 
pany sold them as soon as they were- 
deposited, without any lawful exouse, even, 
if the transaction had been in every other 
respeot regular : when they were claimed 
by the plaintiff, an equivalent number was 
bought in the market and delivered to the 
plaintiff with further profit to the Com- 
pany. It was disputed that the two appel- 
lants were parties to the fraud. Their 
Lordships agree with the Assistant Master* 
Kerwin J. and Maodonnell J. A. and tho 
learned Judges of the Supreme Court that 
it was established that both the appellants 
were privy to and took part in the fraud 
throughout. They find it unnecessary for 
them to discuss this contention. 

What then are the rights of the plaintiff 
in this state of faots? The Assistant Master 
gave him the full amount at whioh he had 
been oharged for the 7,000 shares bought* 
and also the price at whioh the Company 
had realised the deposited shares, crediting 
the defendants with the market valne of 
the shares at the time when they wero- 
delivered to the plaintiff. The Supreme 
Court agreed with the claim so far as ifc 
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related to the 7,000 shares : but as to the 
deposited shares they took the view that 
the plaintiff had made his claim in respect 
of them for secret profits : that he had 
affirmed the transaction by taking and 
keeping the shares delivered to him when 
the account was closed : and that as he 
had claimed in contract or quasi-contract 
against the Company, he could not claim 
against the directors unless he had shown 
against them some perception of the pro- 
fits : and this he had failed to establish. 
They therefore reduced the amount of the 
judgment to the amount charged to the 
plaintiff for the 7 ,000 shares less their value 
when delivered. 

Regarded from this point of view, their 
Lordships have no criticism to pass on 
the judgment. But the plaintiff before the 
Board put his claim on a broader basis 
which is sufficiently revealed by the plead- 
ings and which their Lordships are disposed 
to accept. The Company were employed 
as agents. If they had honestly fulfilled 
their mandate, they would have been enti- 
tled not to the price of the 7,000 shares but 
to an indemnity against the price which 
they had paid to the sellers. But agents 
who engage in a fraudulent scheme to 
defraud their principal, forfeit their right 
to an indemnity in respect of transactions 
whioh form part of the fraud. The Com- 
pany therefore were never entitled to an 
indemnity: and the principal on discover- 
ing the fraud was entitled to recover back 
the money paid on the footing of an honest 
transaction, giving credit, of course, for any 
benefit whioh he received, in this case the 
value of the 7,000 shares at the time he 
received them. As to the deposited shares 
in the circumstances of the case the Com- 
pany never had any right to deal with 
them. If the transaction had been origin- 
ally honest, the Company would only have 
had a speoial property whioh on the facts 
of the oase, even had the transaction been 
honest throughout, would not have given 
them the right to dispose of the shares, for 
there never had been default. But on the 
aotual facts of a mandate acoepted for the 
express purpose of being fraudulently mis- 
used by the agent, the agents never had 
the right to claim or to hold security, still 
less to dispose of it. Their disposal of the 
deposited shares amounted to nothing short 
of conversion : and the olient on eaoh occa- 
sion on whioh the shares were sold had 
vested in him a right to damages for con- 
version whioh would be measured by the 


value of the shares at the date of the con- 
version. How then is his position affected 
by the fact that not knowing of the con- 
version he received from the wrongdoer 
and has retained the very goods converted 
or their equivalent ? It appears to their 
Lordships that the only effect is that he 
must give credit for the value of what he 
has received at the time he received it, and 
that the damages are reduced by this 
amount. In (1864) 17 C B (n s) 280, 1 the 
plaintiff had placed his looms with the! 
defendant who was to supply standing 
room and power in his mill. The plaintiff 
demanded the return of his looms, the 
defendant refused (thereby being guilty of 
conversion), and the next day the goods 
were seized and subsequently sold under an 
execution from the County Court on a judg- 
ment obtained by the defendant against 
the plaintiff. The question was whether 
the fact that the liability of the plaintiff 
on this judgment had been apparently satis- 
fied by the seizure and sale of the looms 
could be taken into account in estimating 
damages for the conversion. The Court of 
Common Pleas, Vaugham Williams, Willes 
and Byles JJ. decided against the defendant: 

The measure of damages for the conversion of 
goods ’ said Willes J. at p. 294, “is prima facie 
their value • • • ’*• “ Then there is the oase in 

which the goods wrongfully seized have been after- 
wards returned. The cases in (1841) 8 M & W 540 ^ 
and (1848) 11 M & W 7409 afford a familiar 
illustration of the rule. The oircumstances I have 
referred to have from very early times been con- 
sidered admissible in mitigation of damages, 
because the plaintiff has had part satisfaction for 
the wrong. If the goods have been restored and 
the plaintiff has consented to take them back in 
discharge of the olaim, that might be pleaded by 
way of accord and satisfaction : if not, it would 
go in reduction of the amount of damages to which 
the plaintiff would be entitled for the wrongful 
conversion”. 


1 c a °es not require argument to show 
that the amount by whioh the damages 
are reduced must be the value of the goods- 
when returned. In the result therefore 
the plaintiff appears to be entitled to retain 
the sum for which he recovered judgment 
under the order of Kerwin J. It is objected 
that this will be to put him in a better 
position than if he had not been defrauded 
at all : and this appears to have influenced 

1. Edmondson v. Nuttall, (1864) 17 OB (NS) 28a 

=34 LJOP 102=13 W R 63. 

2. Fouldes v. Willoughby, (1841) 8 M & W 640 

86=10 L J Ex 364=6 Jur 634= 

Do R R 603. 

3. Harvey v. Pooook, (1843) 11 M & W 740=12 

L J Ex 434=63 R R 741. 


26 Privy Counoil Ottoman Bank v. Ohanes Chakarian ( Lord Wright ) A. I. R. 


the decision of the majority of the Court 
of Appeal in Ontario. All that this amounts 
to is to reoognize that fraudulent brokers 
have often sounder judgment than their 
olients as to the future course of markets. 
If the shares had been converted and not 
returned, there can be no question that the 
olient would have been entitled to reoeive 
the proceeds of the conversion, though he 
himself had planned and thought he had 
succeeded in holding the shares until a 
time when the value was nothing : fortu- 
nately for the commercial community, the 
law has many effective forms of relief 
against dishonest agents : and no injustice 
is done if the principal benefits, as he occa- 
sionally may, by the superior astuteness of 
Ian unjust steward in oarrying out a fraud. 

In the course of the case a point has 
been made that the Assistant Master under 
the Aots and Rules of Procedure in Ontario 
had no jurisdiction to entertain this case. 
It has not met favour in any of the Courts 
below. In the Supreme Court, though it 
is mentioned in the faotums, it was either 
not argued or met with little approval, for 
it is not mentioned in the judgment. Their 
Lordships see no reason for interfering with 
the judgment on this ground. The appeal 
will be dismissed and the oross appeal 
allowed : the judgment of Kerwin J. dated 
13th June 1933 should be restored: and 
the respondent should have the costs of the 
appeal to the Court of Appeal in Ontario 
and to the Supreme Court. The appellants 
must pay the costs of the appeal and cross 
appeal to His Majesty in Counoil. Their 
Lordships will humbly advise His Majesty 
•accordingly. 

d.s./r.K. Appeal dismissed ; 

Cross appeal allowed . 

Solicitors for Appellants — 

Gard Lyell & Co. 
Solicitors for Respondent — 

Lawrence Jones & Co. 
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(Lord Thankerton, Lord Wright and 

Sir George Rankin. 

Ottoman Bank of Nicosia — Appellants. 

v. 

Ohanes Chakarian — Respondent. 
Privy Council Appeal No. 66 of 1936. 


# (a) Master and Servant— Unit of account 
must be applied to appropriate currency 
then prevailing — Contract to pay X pounds 
as salary while currency in gold — Gold cur- 
rency ceasing to exist — Employee cannot 
claim salary on gold basis. 

Contracts are expressed in terms of the unit of 
aooount, but the unit of aooount is only a deno- 
mination oonnotiDg the appropriate ourrenoy. 
Hence, unit of aooount must accordingly be 
applied to the appropriate ourrenoy whioh may 
vary from time to time. [P 29 0 1] 

Where by the oontraot of employment, the 
salary of an employee is fixed at X pounds when 
the ourrenoy is in gold, he oannot olaim his salary 
on the gold basis when the gold ourrenoy haB 
oeased to exist and some other form of ourrenoy 
takes its place : (1934) A C 122 and AIR 1937 
P C 54, Rel. on; A I R 1930 P C 110 % Approved ; 
AIR 1935 P C 39, Expl . and Disting. [P 29 0 1] 

(b) Contract — Alteration of — Contract clear 
and unambiguous — True effect cannot be 
altered merely by course of conduct. 

If a oontraot is olear and unambiguous, its true 
effect oannot be ohanged merely by the oourse of 
oonduot adopted by the parties in acting under It. 
Buoh oonduot, if it is olear and unambiguous, may 
in certain events raise the inferenoe that the 
parties have agreed to modify their oontraot, but 
short of that, suoh oonduot oannot have the effeot 
of ohanglng the operation of an unambiguous 
agreement, though it might possibly in speoial 
oases support, along with other appropriate evi- 
dence, a olaim for reotifioation. [P 29 0 2] 

(c) Contract — Currency — Currency in par- 
ticular country must be determined by the 
law of that country. 

The ourrenoy in any partioular oountry must 
be determined by the law of that oountry and 
that law is naturally in terms limited to defining 
what is legal tender in that oountry. But when 
that is fixed by the looal law, it determines what 
is the legal tender of that oountry for purposes of 
transaotions in any other oountry, bo that a foreign 
Oourt will, when suoh questions oome before it, 
give effeot to the proper law of legal tender bo 
determined. [P 32 0 2] 

D. N. Pritt, Cyril Radoliffe, Oolin Pear, 
son and I. W. G. Barry — for 
Appellants. 

Sir William Jowitb and Kenelin Preedy 
— for Respondent. 

Lord Wright. — The question in this 
appeal is the amount of pension to whioh 
the respondent is entitled on his retire- 
ment from the service of the appellants. 
His olaim is that he is entitled to be paid 
his pension in Turkish gold pounds, by 
whioh is meant the current value of the 
bullion content of the Turkish gold coin 
(or its equivalent in the ourrenoy of Cy- 
prus) at the appropriate rates of exohange. 
He suooeeded in the Courts below, though 
there were oonsiderable differences of judi. 
oial opinion. In the first Oourt whioh was 
the District Court, two Judges were in his 
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favour while the third dissented. In the 
Supreme Court of Cyprus, there was again 
a division of opinion, Strong C. J. delivered 
a judgment in favour of the appellants, 
while Thomas J. was of the opposite opi- 
nion. The Court being equally divided, the 
judgment of the lower Court stood. 

The appellants, now called the Ottoman 
Bank, previously called the Imperial 
Ottoman Bank, were established in 1863 
by a Turkish Imperial Firman. The head 
office is at Istanbul, where its affairs are, 
and have been, administered by a Direc- 
tion Generale subjeot to instructions given 
by a committee which meets both in 
London and Paris. The appellants have a 
£reat many branches. These were before 
the war mainly in various places in the 
Ottoman Empire. Many of these branches 
are now, since the war, in countries which 
iio longer form part of that Empire. But 
it also had branches before the war in 
Greece, Cyprus, Syria and other countries. 
The respondent entered the service of the 
appellants in Ootober 1910, as a proba- 
tioner at Nazli in Turkey, and was placed 
•on the permanent staff in October 1912. 
There was no written oontraot of employ- 
ment, but he signed a declaration that he 
had taken knowledge of the regulations 
governing the pension and superannuation 
fund adopted by the Direction Generale 
and that he would adhere strictly to those 
regulations as forming an integral part of 
the conditions of his engagement. It is 
olear and is oommon ground that the con- 
tract^ of employment was governed by 
Turkish law and that his salary (what is 
described as his basic salary or his traite . 
merit fixe) was in Turkish pounds. He 
served in different parts of Turkey conti- 

^ 0Xoe Pl 3 f° r oertain periods in 
1916, 1917 and 1918, when he was absent 

'iQo2 Ulitary 80rvio0 ) unfeil about Ootober 
Efe was then for reasons connected 
with the war compelled to leave Smyrna 

iQOQ g °u fc0 Afehens * About the end of April 
iy^3, he was transferred from Athens to 
Cyprus where he remained in the appel. 
lants service until 1931 when he retired 
•on the terms that he was entitled to a pen- 
sion m accordance with the pension regu- 
lations at the rate of 48 per cent, of the 
fixed salary received by him on 31st 
December 1930. His basic salary as 
expressed in Turkish money was Ltq. 30 a 
•month and his pension was accordingly 
'Ltq.14.40 per month. The question in the 
appeal is how that monthly pension is 


payable. As already stated, the respon- 
dent’s contention is that he is entitled to 
be paid a fluctuating sum of money in cur- 
rency sufficient to purchase the quantity of 
gold bullion which would have been repre- 
sented by these Turkish pounds on a gold 
basis. The pension regulations provide for 
the right of the employees to a pension on 
retirement subjeot to various conditions 
not here material, and the appellants bind 
themselves to maintain a pension fund to 
be fed from time to time by contributions 
from the employees of 4 per cent, of their 
fixed salary, together with halt of any 
increments they receive in any year and 
by monthly contributions from the appel- 
lants of 6 per cent, of the salaries. In 
1925, during the oourse of the respondent’s 
servioe, the 4 per cent, was increased to 
5 per cent, and the appellants’ contribution 
was increased to 10 per cent. The articles 
of the regulations which are essentially 
material in this case are the following : 

Article U whioh provides that the 
amount of the pension is fixed on the basis 
of the salary whioh the employee received 
on 31st Deoember of the year preceding 
that in which he is retired. 

Article 15 — The amount of the pension 
will be calculated on the following basis .* 
(l) For 10 years’ service 30 per cent, of 
the annual fixed salary. (2) 2 per cent, 
for each of the subsequent years. 

Article 16 . — In no oase shall the amount 
of the pension exoeed the three-quarters 
of the annual fixed salary. Nevertheless, 
neither can the pension be less than 
Ltq. 45 per annum for an employee, nor 
than Ltq. 25 per annum for a servant.” 

This last article shows that the basic 
salary on whioh the pension is based is to 
be expressed in Ltqs. and this is corrobo- 
rated by Art. 22 which deals with widows’ 
and orphans’ pensions, and whioh states 
that any such pension oannot be less than 
Ltq. 25 per annum or more than Ltq. 300 
per annum. 

It is not suggested that there are to be 
found anywhere any contractual conditions 
whioh could be described as “a gold clause”. 
The respondent’s claim is based on the 
fact that before the war the currency 
authorized as legal tender by the Turkish 
Government was on a gold basis and the 
monetary unit was the gold pound, and that 
at the date of the contract the salary was 
paid to the respondent and other employees 
by means of that currency in gold coins, 
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save as to fractional amounts. Assuming 
these facts, the conclusion is sought to be 
deduced that after the war and after, Tur- 
key, like other countries, went off gold, still 
there was an original contractual obligation 
to pay in gold which existed throughout. 
In other words, this contention amounts to 
introducing into the contract the effect 
of a gold clause, a olause the nature of 
which has been discussed in several oases, 
though in faot no suoh clause is anywhere 
expressly to be found in the transactions 
between the parties. The respondent also 
sought to corroborate this conclusion by 
referring to the praotioe adopted by the 
Bank in paying the salaries of its em- 
ployees in Turkey, in Cyprus and in other 
countries after the currenoy ohanges whioh 
were consequent on the war had taken 
place. The respondent contended that 
what was done in that way showed an 
intention throughout to pay the equivalent 
of gold coin. The appellants, on the con- 
trary, relied on these same circumstances 
as showing that neither in faot nor in 
intention was the respondent ever paid on 
the basis of the gold content of Turkish 
pound, or on a gold parity. 

Before examining in outline the nature 
of the different evidence, it will be neces- 
sary to advert briefly to the evidence of the 
Turkish currenoy law. As has already been 
stated, before the war the Turkish currenoy 
was on a gold basis and the gold £1 ooins 
were in oiroulation as legal tender. In Janu- 
ary 1915, the export of gold was prohibited 
and a series of Aots were passed in Turkey 
providing for a paper ourrenoy whioh 
should have a compulsory oiroulation as 
legal tender alongside of and as equivalent 
to gold, that is to say, the ourrenoy note 
for the Turkish £1 should be legal tender 
compulsorily alongside of and in plaoe of 
the Turkish monetary unit whioh, in a 
deoree of 1880 had been speoified to be 
the gold £ of 100 piastres. These various 
enaotments, each of whioh provided for the 
issue of a certain quantity of paper ourrenoy 
notes, were expressed to be temporarily in 
operation and provided for the redemption 
of those paper notes in gold after the war. 
That has never been done. In 1925 the 
existing notes then in oiroulation were 
replaoed by a single issue of notes by 
the Government. At all material times 
sinoe the commencement of the war, 
the paper notes have been legal tender 
and, although the gold £ is still legal ten. 
dor, the paper ourrenoy has in aooordanoe 


with Gresham’s Law driven out from 
oiroulation the gold ourrenoy, so that in 
praotioe gold has ceased to circulate as 
legal tender. The Turkish gold ooins are 
now, for all practical purposes, only dealt 
with as a commodity or bullion. This 
was very fully explained by the evidenoe 
of the experts on Turkish law and on the 
conditions of Turkish ourrenoy oalled by 
the appellants. The appellants also oalled 
a Turkish lawyer who stated in evidence 
that by Turkish law a contract made, say, 
in 1912, subject to Turkish law, to employ 
a man at Ltq. 20 a month would not be 
construed by that law as a contract to 
pay him 20 pieces of gold, even though 
gold was the normal form of the then 
legal tender, but as a oontraot to pay him 
Ltq. 20 in whatever might be legal tender 
in Turkey according to Turkish law at the 
material time. There was, said this wit- 
ness, nothing before the war in Turkish 
law to say that Ltq. 4 salary was a con. 
tract meaning Ltq. 4 gold. 

This evidenoe of the eminent Turkish 
lawyer was not shaken or contradicted 
and no good ground oan be adduced for 
not accepting it. It is in faot in aooordanoe 
with the English law on this point, whioh 
is now well established, particularly by 
some reoent decisions. In (1934) A O 122* 
a question arose as to the appropriate our- 
renoy in whioh a certain debt should be 
disoharged. The question there was not 
identioal in form with the question here to 
be decided, but the House of Lords laid 
down certain principles whioh are of 
general application and are to be applied 
to the questions in this oase. In partioular r 
reference may be made to a statement by 
Lord Russell of Killowen at p. 148 where 
he expresses the difference between what 
is oalled a unit of aooount and the legal 
tender whioh corresponds to the unit of 
aooount. In the Adelaide case 1 the ques* 
tion was what was the ourrenoy in whioh 
the debt was payable, whether English or 
Australian. Lord Russell said : 

The question then is, how oan the Company 
discharge that indebtedness ? The answer oan 
I think only be, in whatever ourrenoy Is legal 
tender in the plaoe in whioh the indebtedness 
is disohargeable. It Is not a question what 
amount of ooins or other ourrenoy has the debtoi 
oontraoted to pay. A debt is not inourred in 


1. Adelaide Eleotrlo Supply Co. v. Prudential As* 
Buranoe Co., (1934) A O 122=103 L J Oh 85- 
=160 L T 281=89 Com Oas 119=77 S J 91S 
=60 TLR 147. 
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terms of ourrenoy, but in terms of units of 
aooount. 


The same view was expressed by this 
Board in a similar oase — (1937) A G 587 a 
at p. 605, where it is stated : 

Contracts are expressed in terms of the unit of 
account, but the unit of aocount is only a deno- 
mination connoting the appropriate currency. 

The unit of aooount must accordingly be 
applied to the appropriate currenoy which 
may vary from time to time. In the 
Adelaide case 1 Lord Wright in his speech, 
p. 160, quoted as a correct statement of the 
law what was said by Maugham J. in 
(1933) 1 Ch 373 3 at p. 391 : 

A contract to pay so many pounds, whether a 
British or Australian oontraot, was not in 1920, 
and still less is now, a oontraot to pay in gold, 
but is prima faoie a oontraot to pay money accor- 
ding to the ourrenoy of the oountry where pay- 
ment has to be made. 


These words are equally true of a oase 
like the present where the question doei 
not turn on a conflict between the currency 
of one country and another, the unit o: 
account being identical in both, but where 
there has been a change in the ourrency o: 
the oountry concerned. That type of case 
was dealt with in (1923) 2 Ch 466 4 , where 
a mortgage debt in German reichsmarks 
contracted while Germany was on gold 
was held by Bussell J. and by the Court 
of Appeal to be disohargeable in depre. 
oiated German reichsmarks without re. 
ferenoe to what oountry was the place oi 
payment. Lord Sterndale said at p. 478, 
if their [i. e. the mortgagees’] rights are 
to be defined by German law, it must be 
that law as it exists from time to time/' 
The effect of the respondent’s contention, if 
aooeded to, would be to oonstruea oontraot 
which did not contain a gold olause, exaotly 
as if there were a gold clause expressed in 
it. The nature of a gold clause is now 
well established ; it has been fully discus, 
sed in the deoision of the House of Lords in 
(1934) A G 161, 5 and more reoently in 
(1937) A G 500, 6 where it is pointed out 

2. Auckland Corporation v. Alliance Assurance 
Co., AIR 1937 P O 64=(1937) A O 587 (PC). 

8 ‘ Pr °P ri etary Co. v. Latham, (1933) 

1 Ch 373=102 L J Oh 163=148 L T 412=77 
8 J 29=49 T L R 137. 

4,I nooo9 h „ 6 ^t r ?A na Tr ^s;Mott v. Browning, 
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109. 

6. Feist v. Sooiete Interoommunale Beige de* 
Eleotrioite, (1934) A C 161=103 L J Oh 41= 

160 L T 41=39 Com Oas 145=78 S J 64=60 
T L R 143. 

6. Rex v. International Trustee, (1937) A 0 500. 


by the Court of Appeal that gold clauses in 
bonds and obligations are very common in 
international contracts in every part of 
the world and that the construction of 
such clauses has now been definitely set- 
tled. It would indeed be a paradoxical 
result if it were now to be held that the 
gold clause is unnecessary, because it is to 
be implied in every oontraot which was 
made at a time when the country was on 
gold and when payments were normally 
made on a gold basis. The gold olause was 
specifically designed to safeguard the 
rights of the creditors against the risk of 
the currency being changed and depre- 
ciated. 

So far, this way of regarding the matter 
would appear to be conclusive against the 
respondent’s contention and to dispose of 
the appeal in favour of the appellants. It 
is however necessary to examine with 
some oare the practice of the appellants in 
paying their employees, and in particular 
the course which they adopted in Turkey 
in paying the respondent and other 
employees after the Turkish currency went 

off gold. Belianoe is placed by the respon- 
dent on these facts as being, in a phrase 
which was used, exegetioal of the contract 
and something like the principle of con- 
temporaneous exposition was invoked. It is 
obvious that if the contract is clear and 
unambiguous, its true effect cannot be 
ohanged merely by the course of conduct 
adopted by the parties in acting under it. 

Such conduct if it is olear and unambiguous 

may in certain events raise the inference 
that the parties have agreed to modify 
their contract, but short of that such con. 
duct cannot have the effect of changing 
the operation of an unambiguous agree- 
ment, though it might possibly in special 
oases support, along with other appro- 
priate evidence, a olaim for rectification. 
But the practice which is relied on here is 
not contemporaneous with the contract, 
and at the best is ambiguous, whereas the 
oontraot is clear. In addition the praotioe 
seems to be only consistent, when properly 
understood, with the construction of the 
oontraot which their Lordships have just 
enunoiated. The change in the Turkish 
ourrenoy became effective early in 1915 
but for some time did not appear to affect 
the actual relations of the parties in re- 
gard to the payment of salary, while the 
respondent continued to serve in Tar- 
key which was until 1923, subject to his 
military servioe and the short period which 
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he spent at Athens. It will be convenient 
first to deal with what was done in Tar- 
key in the payment of salaries to em- 
ployees, including the respondent, in that 
country. Up to about May 1916, the 
appellants, notwithstanding the change in 
the currency law, elected to pay the fixed 
salaries to their employees in Turkey in 
gold at its face value. From then, save 
for a few months in which half the salaries 
were paid in gold and the other half in 
ourrenoy notes, until December 1919, they 
paid the fixed salaries in ourrenoy notes at 
their face value, but they made oertain 
additional payments for practical % reasons. 
By the latter part of 1916 the currency had 
seriously depreciated and the cost of living 
had enormously increased and it was 
accordingly necessary for the appellants to 
take some remedial measures to help their 
employees in Turkey who, if paid in the 
depreciated ourrenoy the amount of their 
fixed salary and nothing more, would have 
been unable to live. The appellants were 
naturally anxious not to change the fixed 
salaries because they thought the unfor- 
tunate conditions would be temporary and 
they sought to meet the conditions by pay- 
ing in addition to the fixed salary certain 
additional emoluments which were vari- 
ously called allowances, indemnities or 
gratifications: the fixed salary however 
was treated as oonstant and the contribu- 
tions to the pension fund continued to be 
based on the fixed salary. The amount 
of these additional allowances varied from 
time to time and varied between one olass 
of employee and another. They had no 
definite relation to the disproportion bet- 
ween gold and ourrenoy, nor had they the 
efifeot of paying to the employees sums in 
currency equivalent to what has been 
oalled the gold value of the fixed salary. 
It is unnecessary here to detail the elabo- 
rate oaloulations whioh the appellants 
adduced in order to prove this fact. 

At the beginning of 1920 it was sought 
by the appellants to put the whole posi- 
tion on a more oonstant basis and the 
scheme was adopted, at first only for one 
year, that the employees in Turkey should 
be paid on the following basis — the 
basio salary in the Turkish ourrenoy 
was multiplied by a coefficient 110.100 
and the product obtained, regarded as 
a notional sum in pounds sterling, was 
reconverted into Turkish ourrenoy at the 
average of the rates of exohange whioh had 
prevailed in the market during the previ. 




ous three months between the pound 
sterling and Turkish ourrenoy ; the sum in 
Turkish currency arrived at by these two 
arithmetical operations was with, in most ’ 
oases, allowances, the sum paid to the 
employee. The rate of exohange for the 
previous three months was, in the first 
instanoe, taken as Ltq.3.63 to the £ ster- 
ling. This was an average rate and was 
further removed from accuracy by the' 
time lag. That method was, after a few 
months, varied by substituting a conven- 
tional figure of 4.51 as a rate of exohange 
and after a while the system became 
established to multiply the fixed salary by 
a fixed coefficient of 4.1 as representing 
451/110. This method was adopted with 
the same object of maintaining unaltered 
the fixed salary, but increasing the pay- 
ment in order to meet the increased 
expense of living, and it was sought to 
establish that position on a oonstant basis 
so long as oiroumstanoes might require. It 
is impossible to treat suoh a method as 
giving to the employees in fact or in inten- 
tion the equivalent of gold. There are 
many reasons apart from the obvious pur- 
pose of the soheme as already stated. It 
is dear, in the first place, that at no 
period between 1920 and 1923 was ster- 
ling on a gold basis. For instanoe in 1920 
when the soheme was first introduced in 
its original form, England was off the 
gold standard and sterling had depreciated 
in terms of gold to an extent of 20 per oent. 
to 25 per oent. ; sterling did not again ge 
on to gold until late in 1925. Further, the 
rate whioh was adopted and whioh eventu. 
ally became standardised at 451 piastres 
to the £ sterling, was much lower than the 
ourrent market rates whioh rose above 600 
and eventually to a figure more than 800. 
Calculations have been adduoed for the 
years 1921, 1922 and 1923 showing the 
disproportion between the aotual salary 
payments made under this soheme as com- 
pared with what would have been the value 
in terms of fine gold of the fixed salary. 
Even if the additional allowances whioh 
were regularly made in addition to the pay- 
ments on aooount of the fixed salary arriv- 
ed at aooording to this system are taken 
into aooount, the total sums so paid to the 
employee are, in general, less, and some- 
times much less, than what would have 
been the value of the gold oontent of the 
Turkish pound of fixed salary. It is enough 
here to state this oonolusion without fur* 
ther discussing the detailed evidenoe. 
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The position so far is that no question 
of a change of practice arose until some 
years after the respondent’s employment 
began, and because of the special condi- 
tions which supervened, and the practice 
which was adopted up to the time when 
the respondent went to Athens does not in 
fact support the view that he was being 
paid his salary according to its gold equi- 
valent. During the few months in which 
he was in Athens he was paid in drachmas 
on a conventional rate of exchange. When 
he went to Cyprus it was on the terms of 
a letter from the general management 
dated 31st March 1923, in which he was 
instructed to proceed to serve in Cyprus at 
the same salary of Ltq.30 per month 
which will be paid to you on the basis of 
the system customary in that island (qui 
vous sera regie en base du regime usite 
dans cette He)* 1 , The respondent proceeded 
accordingly. The “ regime usite ’ thus 
referred to was a practice which had long 
been adopted by the appellants in paying 
their employees in Cyprus ; the practice 
was analogous to that which they had 
adopted in paying employees in other 
countries, such as Greeoe or Egypt, in 
whioh there was a currency different from 
the Turkish. The amount of the fixed 
salary was converted into Cyprus currenoy 
at a fixed coefficient 110 to 100 : that 
practice, whioh prevailed before the war, 
was continued by the appellants after the 
war and notwithstanding the depreciation 
of the Turkish currency. It had the effeot 
of making up to some extent the deprecia- 
tion of the Turkish currency. It did not, 
however, put the payment of the Turkish 
salary when converted into Cyprus cur- 
rency on a gold basis ; in the first place 
sterling itself, as has already been pointed 
out, was not equivalent to gold ; again the 
conventional coefficient 110 to 100 did not 
represent the true pre-war rate of 
exchange which varied between 109 and 
lllii Bor did it represent the true ratio 
between the two gold coins whioh was 
110.69 to 100. 

It is impossible, in their Lordships’ judg- 
ment, to treat this method of paying salary 
as showing that the original contract was 
a oontraot to pay in gold coins. The ratio 
110-100 had been adopted by the Bank for 
purposes of internal book-keeping and had 
been adopted even before the war in pay- 
ing its employees in Cyprus as a convenient 
and sufficiently acourate method and as 
suoh was continued for the reasons whioh 


have been stated, but not with any inten. 
tion or effeot of paying on a gold basis. The 
respondent’s contribution to the pension 
fund whioh in Turkey had been paid on 
the converted figure of the fixed salary 
when that system was adopted, was in 
Cyprus paid on the actual salary payments 
in Cyprus ourrenoy and was no more bn a 
gold basis than the salary itself. The res- 
pondent further contended that while he 
was in Cyprus, and in particular on the 
date of 30th December 1930, which was 
the date to be taken under the regulations 
for ascertaining his basic salary, what he 
was receiving was the equivalent of gold 
because, he said, in Cyprus, during the 
years he was there the Cyprus ourrenoy 
notes which were equivalent to the ster- 
ling currenoy, were in fact interchangeable 
with gold.. Indeed he said that oooasion-. 
ally he did actually get gold sovereigns 
from the Bank. 

Their Lordships find that there is no 
justification for this view ; the evidenoe is 
quite clear that the sovereign in Cyprus, as 
in England, was not used as currenoy. The 
records of the Bank show very few instan- 
ces, negligible in amount, of sovereigns 
being paid or received. Hence this point 
may be disregarded. The precise effect of 
the letter of instructions, coupled with the 
respondent’s aotion taken on that letter, 
has not been precisely elucidated in argu- 
ment. It is not contested by the appellants- 
that in respeot of the Cyprus service they 
are bound to pay, and they are certainly 
willing to pay, the respondent in regard to 
his pension on the salary as based on the 
terms of that letter. It may be that there 
was in law a new and revised arrangement 
fixing the salary payable to him while in 
Cyprus on that particular basis. That- 
however would not give the respondent 
any right to olaim that his salary was on 
a gold basis. His rights would be to • 
receive the fixed salary in Turkish ourrenoy - 
converted by the artificial system which- 
was adopted. This is what the appellants* 
conoede, but it would not, on any view, 
carry with it a right to be paid such an 
amount of Cyprus currency as would 
represent the gold value of Ltq.14.40. 
Nor would any different result follow if 
the true view were that this arrangement 
was simply giving effeot to the original- 
bargain between the parties which, on 
this view, inoluded the implied term that 
the regime usite was to apply if the 
respondent was ordered- to- go to Cyprus*. 
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It would seem that so far as salary 
was concerned, the regime usite only came 
into operation so long as the respondent 
was actually serving in Cyprus. It is 
not here necessary to determine what 
would happen as regards the pension if the 
respondent, while enjoying the pension, 
ceased to reside in Cyprus. At present he 
appears to have a permanent position 
there. It may be that the true view is 
that his pension once having been ascer- 
tained in the way in which it has been 
ascertained, would remain unaltered even 
though he were to leave Cyprus. 

Their Lordships have not thought it 
necessary to refer specifically to the en- 
tries in the salary book whioh seem to 
them to aooord with the view of the posi- 
tion just stated. It is however necessary 
to refer to two further arguments whioh 
were put forward by Sir William Jowitt 
for the respondent. The first may be thus 
stated : “Taking the salary at the mate- 
rial date on whioh the pension is to be 
based at Lfcq.30 and taking the conven- 
tional coefficient of 110 to 100 and bearing 
in mind that Cyprus was on gold parity 
at the material date, the true inference, it 
is contended, is that the Bank thereby 
designed to pay in Turkish gold, because 
the ratio had no meaning as applied to 
Turkish paper, in fact, at that time, 
the exohange of Turkish paper as against 
sterling was 900 or more.” This argu- 
ment, in their Lordships' judgment, en- 
tirely overlooks the whole history of 
the oase and the method of evaluation 
according to whioh the actual payments 
were arrived at. In addition, it was, in 
the strict sense, merely accidental that 
the English £ was on gold in Deoember, 
1930. In the course of 1931, as is well- 
known, the £ went off gold and the ster- 
ling £ depreciated so that the sovereign 
was worth more than 30s. sterling. This 
again shows that the coefficient of conver- 
sion had no relation to gold. 

A further point put forward by Sir 
William Jowitt was based upon the con- 
struction of the Turkish statute whioh 
authorised the issue of ourrenoy notes and 
made them legal tender. These statutes 
were in terms limited to Turkish ourrenoy 
in Turkey. Sir William has contended 
that outside Turkey, pre-war ourrenoy law 
remained in effeot, so that the legal tender 
outside Turkey remained the Turkish gold 
pound. Their Lordships are unable to 
aooept this contention. The ourrenoy in 


any particular oountry must be determined 
by the law of that oountry and that law 
is naturally in terms limited to defining 
what is legal tender in that oountry. But 
when that is fixed by the local law, it 
determines what is the legal tender of 
that oountry for purposes of transactions 
in any other country, so that a foreign 
Court will, when such questions come 
before it, give effeot to the proper law of 
legal tender so determined. There is no 
foundation in their Lordships’ judgment 
for the argument that Turkish paper is 
only legal tender as equivalent to gold sub 
modo , that is, within the territorial limits 
of Turkish jurisdiction. 

For these reasons their Lordships are of 
opinion that the appeal should be allowed. 
It is however neoessary to refer to two 
recent judgments of this Board whioh ap. 
pear to oonfliot with eaoh other and one 
of whioh is in the result in oonfliot with 
the present deoision. It will be oonveni. 
ent first to deal with the latter of these 
two oases, (1934) A C 354. 7 The Bank's 
employee, the plaintiff in that case, was 
serving in Cyprus when he became entitled 
to his pension in the latter part of 1932. 
It was held by this Board that he was 
entitled to succeed on his claim that the 
pension was payable in Turkish gold £ 
translated into Cyprus ourrenoy at the 
exohange rate of the day. The basis of 
their Lordships’ deoision was that the re- 
ference in the pension regulations to the 
Ltq. was a reference to Turkish gold £, 
on the ground, it seems, that the only 


jLurjnsn gold h in circulation was a gold 
coin of a special gold content. If this view 
of the true construction of the regulations 
could be regarded as a mere question of 
law, their Lordships might hesitate before 
differing from a previous deoision of the 
Board, though in this particular case it 
has to be observed that the Board in that 
deoision were, in truth, themselves differ- 
ing from an earlier deoision of the Board 
as will be explained later. But the oon* 
struotion of the pension regulations de* 
pends on Turkish law whioh in the Cyprus 
Court is a question of fact and the Board 
in (1934) A O 354 7 had no evidenoe before 
them on Turkish law. They did not have 
the evidenoe whioh the Courts had before 
them in this oase and whioh their Lord* 
ships now have before them, that according 
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to Turkish law the pension regulations did 
not constitute a contract to pay in gold. 
This vital circumstance is enough to entitle 
and indeed compel their Lordships now to 
consider the case before them indepen- 
dently of (1934) A G 354. 7 

There are several other matters which 
also impose this duty upon the Board, for 
instance the evidence as to the Turkish 
currency law which has been given in the 
present case was not given in the previous 
case ; the fact which the Board accepted 
as established before them, namely that in 
Cyprus in 1930 the Cyprus £ note and the 
-sovereign were in practice interchangeable 
was negatived by the evidence in the pre- 
sent oase. There are also various other 
matters of fact and evidence not here 
necessary to enumerate in detail, which 
compel this Board to examine the question 
of construction afresh in the light of the 
circumstances proved before them and 
■material to be considered in deciding what 
is the true construction of the oontraot 
and also in understanding the practice 
adopted under the oontraot. These mat- 
ters were not before the Board in (1934) 
A G 354. 7 It is thus not possible for the 
Board to hold, as was done in (1914) A G 
354, 7 that the equivalent in Cyprus cur- 
rency as obtained by the formula of the 
regime usite was or was intended to be a 
real equivalent of gold or that it was 
merely exegetical of a basio oontraot which 
was a gold contract. 

It is neoessary to consider one other oase 
which recently came before this Board, 
(1930) A G 277. 8 In that case, Chakarian, 
who had been an employee of the defen- 
dant -Bank, sued in the Cyprus Court 
claiming that he was entitled to damages 
for wrongful dismissal from the Bank’s 
service. At the date of his dismissal he 
had been serving in Turkey. It was held 
by the Courts below and by this Board 
that his claim was justified and that he 
was entitled to damages. The question 
arose as to the correct amount of damages 
to be awarded to him on the footing that 
he was serving in Turkey at the material 
date. His salary had been paid according 
to the system in vogue in Turkey, the 
•nature of which has been explained above. 
The effect of that system was to give a 
monthly salary expressed in terms of 
Turkish currency arrived at by converting 

8. Ottoman Bank v. Ohakarian, AIR 1930 P 0 
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into Turkish ourrenoy the sterling figure 
into which the basic salary had been con- 
verted by the conventional coefficient, pre- 
sumably with due regard also to any extra 
allowances. The Board agreed with the 
majority of the Judges of the Supreme 
Court that this was the basis on whioh 
the pension to which Chakarian would 
have been entitled was to be calculated. 
There was no suggestion that the figures 
were to be taken as on a gold basis. The 
only point at issue was whether the rate 
of conversion of the figure of Turkish cur- 
rency for the purpose of a decree in ster- 
ling was the rate current at the time of 
dismissal or that current at the date of 
the decree. The rate for the former date 
whioh was accepted as a true date was 
taken by agreement at 720 piastres to the 
pound. If this method was correct, as the 
Courts held that it was, it is evident that 
the matter was not dealt with as on the 
footing of a parity with gold. In (1934) 
A C 354, 7 the Board did not, as their 
Lordships think, appreciate the effect of 
that decision whioh the Board regarded as 
showing that the salary was assumed to 
be, even in Turkey, a salary in Turkish 
gold pounds. Their Lordships now have 
had the advantage of the elaborate evi- 
dence on the Turkish ourrency law and 
are unable to aooept that view. They 
agree with the decision of 1930 whioh is 
consistent with the deoision they now 
arrive at in the present oase, and is not 

consistent with the deoision in (1934) 
A C 354. 7 ' 

In coming to the conclusion that the 
appeal should be allowed, the Board have 
had to consider what order should be made 
in their judgment on the question of oosts. 
If the respondent were ordered to pay the 
costs as would be done in the ordinary 
course, it would amount in effect to de- 
priving him of his pension for the future 
and indeed in all probability to impose a 
much more serious liability. The appel- 
lants, however, through Mr. Pritt, have 
shown that they have appreciated what 
hardship to the respondent would be thus 
involved and have stated that they are 
willing to leave the question of costs to 
the untrammelled discretion of this Board 
Their Lordships feel that this case should 
be treated as one of very exceptional 
character particularly because of the great 
oonflict of judicial opinion, and of the im- 
portance of having a decision which may 
govern in future many other oases under 
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the pension regulations. As the appellants 
have very fairly and generously left the 
matter to them, they feel justified in taking 
the view that no order should be made as 
to costs either here or below. Their Lord- 
ships will therefore humbly advise His 
Majesty that this appeal should be allowed, 
the judgments of both Courts in Cyprus 
set aside and the action dismissed. 

K s./r.k. Appeal alloioed . 

Solicitors for Appellants — 

Bischoff, Coxe & Co. 

Solicitors for Respondent — 

Gisborne & Co. 
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3rd Dece 
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her 1937 


Lord Wright, Sir George Lowndes 
and Sir George Rankin. 

Balasubrahmanya Pandya Thalaivar 

— Appellant, 
v. 

M . Subbayya Tevar and another — 

Respondents. 

Privy Oounoil Appeals Nos. 84 and 113 
of 1936. 

# ❖ (a) Hindu Law — Adoption — Widow — 
Madras Presidency — Adoption by widow 
would be valid only if made with authority of 
husband or with assent of hiskinsmen — Mere 
association in adoption made by husband is 
no indication of implied authority to her to 
make second adoption — Assent of kinsmen 
need not necessarily be of agnates— Widow 
has no residuary power to adopt of her own 
volition in absence of sapindas. 

Under the interpretation of the Mitakshara law, 
as generally accepted in the Madras Presidency, 
an adoption by a widow would be valid only if 
made under the authority of the lady’s husband, 
or failing that with the assent of his kinsmen. 
Though the requisite authority need not neces- 
sarily be express, yet in order to constitute an 
implied authority there must be oiroumstantial 
evidenoe of a cogent oharaoter. Where there is 
nothing to show that the husband ever contemp- 
lated a seoond adoption, or that he was prepared to 
leave the selection of another boy to his wife, the 
mere association of the wife in an adoption by the 
husband is no indication of an implied authority 
to her to make a second adoption if the firBt boy 
died in infanoy. Further, as to the assent of the 
kinsmen, it oannot be hold that the only kinsmen 
whose assent need be sought should be agnates of 
the husband nor oan it be held that under the 
Madras law there would be any residuary power 
in the widow to adopt of her own volition in the 
absence of sapindas. ^ [P 85 0 1, 2 ; P 86 0 1] 
(b) Privy Council — Question of fact — 
Inference of intention from circumstances. 


Whether a particular intention oan be inferred 1 
from a particular set of oiroumstanoes is rather a- 
question of faot than of law. [P 85 0 2} 

## (c) Hindu Law — Succession — Mitak- 
sbara law — Atma Bandhus — In deciding pre- 
cedence in succession, nearness of degree 
should be the test and not religious efficacy 
—Religious efficacy can be considered only if 
test of proximity fails — Mother’s brother 
succeeds in preference to father’s sister’s son. 

According to Mitakshara law, atma bandhus 
have preoedenoe in question of succession over 
pltrl bandhus and matrl bandhus. Among atma 
bandhus inter se and among bandhus of the same 
class, the test to decide precedence in suooession is 
propinquity and not the religious effioaoy. The 
test of religious effioaoy is however an admissible 
test and oan be considered only when the test of 
proximity falls. Bo between mother’s brother of 
the proposituB and father’s sister's son, the former 
is entitled to succeed : A I R 1931 P C 268 and 
AIR 1922 P C 33, Explained . [P 36 0 1 ; 

P 37 C 1, 2) 

(d) Madras Court of Wards Act (1 of 1902), 
S. 34— Confirmation given after death of 
ward is sufficient. 

The Proviso to B. 34 fixes no time within whlob 
confirmation must be made. Hence the confirma- 
tion given to the ward’s disposal of property after 
the death of the ward or after the Court of wards 
had given up possession of the estate is sufficient. 

[P 38 0 1J 

A. M. Dunne and P. V. Subba Row — 
for Balasubrahmanya Pandya Tha . 
laivar . 

L. DeGruyther, 0. Sidney Smith and 
T. P. Gopalkriahna Aiyar — for M . 
Subbayya Tevar . 

L. P. E. Pugh and J. E. Godfrey — for 
Murugayya Tevar and Navanitha - 
krishna Marudappa Tevar . 

Sir George Lowndes. — In these oonsoli. 
dated appeals the main question to be 
deoided is as to the right of suooession to 
the Uttumalai Estate situated in the Tin. 
nevelly Distriot of the Madras Presidenoy. 
There are now three olaimants eaoh ol 
whom filed separate suits in assertion of 
his olaim and has appeared by oonnsel 
before the Board in support of it. They 
are respeotively : 

(1) Navanithakrishna Marudappa Tevar 
who claimed by adoption to the father of 
the last male holder. He will be referred 
to for oonvenienoe as the "adopted son"; 
(2) Subbayya Tevar, and (3) Balasubrah- 
manya, eaoh of these last, mentioned deny, 
ing the validity of the adoption and olaiming 
to be the nearest sapinda of the last male 
holder, There were other olaimants in the 
Indian Courts and other parties to the 
suits, but none of them have appeared 
before the Board and they may be dis- 
regarded for the purpose of these appeals. 
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Tbs following pedigree sets out the position of the respective parties j 

MARUDAPPA Periyana = NAVANITHA I = Qomati 


I died 1851 

I I 

Subbayya Tevar Bani Minakshi = Irrudalaya = Annapurni 


Claimant (2) eucoeeded to 

Estate, died 1921 


Died August, 
1891 


Marriage disputed 


I 

Gnanapurni 


Navanitha III Navanitha II Balasu 

adopted by Minakshi adopted son, C] a j 

in 1920, Claimant (1) died December, 1891. Last male owner 

[N. B.— The names of females are printed in italics .] 


i 

Balasubrahmanya 
Claimant (3) 


Navanitha II, the last male owner, was 
duly adopted by Irrudalaya and his second 
wife Minakshi to the exclusion of the first 
wife Annapurni, and after his death his 
adoptive mother Minakshi (hereinafter for 
convenience referred to as the “Rani”) was 
held entitled to suooeed for a Hindu widows* 
estate : see 26 I A 246. 1 In 1901 she 
handled over the management of the Uttu- 
malai Estate to the Court of Wards, who 
remained in possession until her death in 
1921, when the disputed succession opened. 
On 28th January 1920, the Rani purported 
to adopt Navanitha III. She also made 
oertain testamentary dispositions in his 
favour which are disputed by the other 
claimants and which will be considered by 
their Lordships in a later part of this judg- 
ment. 


As regards the main question, the suc- 
cession to the estate, it is obvious that if 
the adoption of Navanitha III is valid, no 
other question will arise. Their Lordships 
will therefore proceed in the first instanoe 
to deal with his olaim. The factum of the 
adoption, though at first in dispute, is now 
admitted, but under the interpretation of 
the Mitakshara law as generally accepted 
in the Madras Presidency, and by whioh 
the^ parties are governed, it would only be 
valid if made under the authority of the 
lady s husband, or failing that, with the 
assent of his kinsmen. In the present case, 
the express authority of the husband was 
alleged, but it has been negatived by both 
Courts m India, and in aooordanoe with 
the established practice of the Board, these 
concurrent findings on what is a pure 
question of faot must be held conclusive. 
It was however contended in the Indian 
Courts that in the circumstances of this 
case an implied authority should be infer- 
red. The argument was that the associa- 
tion by Irrudalaya of the Rani with 


1. Annapurni Naohiar v. Forbes, (1900) 23 Mat 
=26 I A 246=9 MLJ 209=7 Bar 691 (P i 


himself in the adoption of Navanitha II 
(the last male holder) whioh put her in 
the position of his adoptive mother, neces- 
sarily implied authority to make a seoond 
adoption if the first boy died (as he did) in 
infanoy. . This contention was repelled by 
the Indian Courts. Both the District 
Judge by whom the suits were tried and 
the High Court on appeal held that the 
mere association of one wife in an adop. 
tion by the husband was no indication of 
an authority to her to make a seoond 
adoption. They therefore held that the 

adoption of Navanitha III was without 
authority. 

There is nothing to show that the hus- 
band ever contemplated a seoond adoption 

°. r fehafc he prepared to leave the seleo. 
tion of another boy to his wife. Their 
Lordships are not laying down that the 
requisite authority must necessarily be 
express, but they agree with the District 
Judge that in order to constitute an 
implied authority there must be circum- 
stantial evidence of a cogent character”, 
and they are satisfied that no such evi- 
dence was forthcoming in the present oase. 
Whether a particular intention oan be 
inferred from a particular set of oircum- 
stanoes is, their Lordships think, rather a 
question of faot than of law, and on this 
question the Courts in India have con- 
curred in their findings. But apart from 
this, their Lordships see no reason to differ 
from the conclusion at whioh they arrived. 

A further question was debated in the 
Indian Courts as to the necessity of the 
consent of the Court of Wards to the 
adoption, but having regard to what has 
been said above, it is not now material to 
disouss it. No assent of kinsmen is alleged, 
but in the plaint a somewhat novel point 
was taken, that there being no agnates of 
Irrudalaya in existence at the time of the 
adoption, whose assent could be sought, 
the lady had an inherent authority to 
adopt of her own volition. An issue was 
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raised as fco this in the trial Court, but the 
contention was subsequently abandoned. 
It fouod no place in the argument before 
the High Court and is not referred to in 
the printed case filed on behalf of the 
adopted son before the Board, but the 
contention is sought to be revived before 
it by his counsel. Their Lordships would 
not be prepared to hold on the authorities 
that the only kinsmen whose assent need 
be sought are the agnates, nor is there 
any evidenoe as to what sapindas of Irru- 
dalaya were in existence at the date of the 
Rani’s adoption. Their Lordships think 
moreover that it would be equally diffi- 
cult for them to hold that under the 
Madras law there would be any residuary 
power in the widow to adopt in the 
absence of sapindas, but the contention 
was so dearly abandoned in India that it 
is not necessary to consider it further. 

For these reasons their Lordships are of 
opinion that the judgments of the District 
Judge and the High Court on the claim of 
the adopted son to the estate were right 
and that his appeal upon this part of the 
case fails. Their Lordships now turn to 
the contentions of the other two claim- 
ants, Subbayya and Balasubrahmanya. 
They are respectively the mother’s brother 
and the son of an alleged half sister of 
the father, of the last male owner. The 
marriage of Gomati ( see the pedigree 
above) to Navanitha I is not admitted. 
The District Judge held that it was not 
proved and the High Court did not think 
it necessary to deoide the question as, 
assuming it to be established, they affirm- 
ed the superiority of Subbayya’s claim. 
Their Lordships for the purpose of this 
judgment will make the same assumption. 
Both of these claimants admittedly belong 
to the olass of oognates known to the 
Hindu law as atma bandhus, i. e. oognates 
of the propositus (the last male owner) 
who have preoedenoe in questions of suc- 
cession over pitri bandhus, i. e. oognates 
of his father, and matri bandhus, the cog. 
nates of his mother. The question bet- 
ween the claimants is as to the rights of 
suoh atma bandhus inter se. It is not dis- 
puted that Subbayya as the maternal unole 
is a step nearer in degree to the propositus 
than the rival claimant as father's sister's 
son. But, for the latter, it is contended 
that nearness in degree is no test as bet. 
ween atma bandhus, and that the sole ori. 
terion should be religious effioaoy, i. e. 
whioh of the two claimants would by his 


religious offerings confer most benefit upon 
the propositus in the other world, and it 
is admitted that upon this test Bala. 
subrahmanya’8 olaim would prevail. The 
question between them therefore seems to 
be a dear out one, namely whioh of the 
two is the proper test to apply. At first 
sight it would appear that the question is 
covered by the direot authority of the 
Board : 58 I A 372. 2 In this case it was 
laid down that the test of religious effioaoy 
was applicable between atma bandhus 
only when the parties were equal in 
degree. At the time the Distriot Judge 
gave his judgment, this case had not oome 
up to the Board, but a decision given ten 
years previously (48 I A 349 3 ) in whioh a 
question as to the right of suooession bet. 
ween atma bandhus was disoussed, was 
before him, and relying upon it and upon 
the view taken in Mayne’s Hindu Law he 
held that Subbayya was the preferential 
heir. It was not until six years later — a 
delay whioh their Lordships greatly regret 
— that the appeal was heard in the High 
Court, and by that time the report in 58 
I A 372 a was available. The learned 
Judges thought that any possible doubt as 
to the rule to be applied was set at rest by 
this later deoision, and they accordingly 
affirmed the judgment of the Distriot Judge 
on this point. 

Balasubrahmanya has nevertheless ap. 
pealed to His Majesty in Counoil against 
the rejection of his olaim. In his petition 
to the High Court for leave to appeal, it 
was urged that the learned Judges of the 
High Court had misinterpreted Jotindra's 
case} But before their Lordships, Mr. 
Dunne, with characteristic oourage, admits 
that he cannot distinguish it, but attaoks 
the deoision as unsound and in oonfliot 
with the reasoning in the earlier oase, 48 
I A 349. 8 It might be sufficient in the 
present oase to say that the question is 
olearly oovered by the latest deoision of 
the Board, but in view of the able argu- 
ment of Mr, Dunne it may perhaps be 
desirable to examine the position a little 
more closely. The argument put shortly 
is that in 48 I A 3 49, 3 in whioh the oon- 
test was between the father's sister's son's 
son and the maternal unole, the Board 

2. Joklndra Nath Roy v. Nagondra Nath Roy, 
(1931) 18 A I R P 0 968 = 135 I 0 637 — 68 
I A 972=69 Oal 676 (P 0). 

3. Vedaohela Mudallar v. Subramanla Mudallar, 
(1922) 9 A I R P 0 33=64 I 0 402 = 48 I A 
349=44 Mad 753 (P 0). 
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expressly affirmed certain rules which had 
been enunciated by Muthusami Ayyar J. 
in a previous Madras case, 16 Mad 23* at 
p. 30. The last of these rules was 

that as between bandhus of the game class the 

spiritual benefit they oonfer upon the propositus 

is as stated in the Viramitrodaya a ground of pre- 
ference. e 

The affirmation of this rule, it was 
contended, made spiritual benefit the sole 
test as between members of the class and 
treated nearness of degree as irrelevant. 
Mr. Dunne admitted that agnatic succes- 
sion under the Mitakshara law as inter- 
preted ^ in Madras depends solely upon 
proximity of blood connexion, and that the 
Bengal dootrine of religious efficacy has no 
application, but he olaimed that the rule 
Quoted above established that among cog- 
nates the exact opposite was the oase, i. e. 
that proximity of blood relationship went 
out altogether and religious efficaoy came 
m as the sole test. Their Lordships think 
that such a change over would be, to say 
the least of it, remarkable. Mr. Mayne, in 
a passage that has often been quoted 
before the Board, after a detailed discus- 
sion of the Bengal law, says (S. 509): 

We g ° a sfcage back t0 fche Mitakshara, 

wWaR m u° re fc ° tb0 . a ° fcual UBa gs of those districts 
where Brahmanical influence waa less felt, the 

whole dootrine of religious effioaoy seems to dieap- 

f? ai C ‘ In fc be chapters which deal with succession, 
he Day a Bhaga and the Dayakrahma Sangraha 

cfai™ t0 f tbafe d °°. triDe at every step, testing the 
claims of rival heirs by the numbers and nature 

„ * beir respective offerings. The Mitakshara 
never once alludes to suoh a test. 

nJV^* 180 oIear that the Viramitrodaya, 
Ch. HI, p t. YU ( 5 )_ whioh is the principal 
authority for the well.recognized priority 
of atma bandhus over the two other 
classes clearly bases it on propinquity. 

^ ij p 01 ^ 8 * 11 ? 8 think therefore that it 
would be impossible to say that under the 
Mitakshara the principle of propinquity 
oes not apply beyond agnatio succession. 

A reference to the judgment delivered by 
Mr Ameer Ali in 48 I A 349 s at page 354^ 
makes it dear that no suoh change over in 

?£ 80 °! °° gnates ™ae contemplated. 

affirmed towards the end of the judgment, 
obvious^ does not make religious efficaoy 

dT™ if 4884 am ° ng bandhus of the same 

lk °u S maka ifc a *> admissible 
test, and it is perhaps worth noting that 

to Jv! 6W * a ^ 6n by the Sab °rdinate Judge, 

to whose judgment their Lordships ha ve 

4 ‘ 23=2 M (1893)T 6 


referred and whioh was held to be well 
founded, was that fche religious fcesfc was 
only applicable if the proximity teat failed. 
The final conclusion at whioh fche judg- 
ment of the Board then arrived is stated 
as follows (page 364): 






^ - oobu ueiure tneir i.o.ucuiuy, L uo 
appellant and the deceased were sapindas to each 
other; and he (the appellant) is undoubtedly 
nearer in degree to the deoeased than Subramania 
(the respondent) He also offers oblations to his 
father and grandfather to whom the deceased 
was also bound to offer pinda. ■ The deceased thus 
shares the merit, resulting from the appellant’s' 
oblatmns to the manes of his ancestors, whereas 
the father s sister s son’s son offers no pinda to 
the deceased s ancestors. On all these grounds 
their Lordships think that the view taken by the 
{Subordinate Judge was well-founded. 


It is difficult to suggest that fche Board 
here discarded fche fcesfc of nearness of 
degree, and adopted only that of religious 
efficaoy; they clearly applied both, and it; 
is perhaps not without significance, in 
view of whafe fche Subordinate Judge had 
said, that; nearness of degree is put firsfc. 
In 58 I A 372 2 fche question was befcween 
atma bandhus, admittedly equal in degree, 
so fchafc the fcesfc of proximity was no 
guide and it was laid down sfcricfely, as 
fcheir Lordships fchink, in aooordanoe with 
the general scheme of fche Mitakshara, 
that ifc was only when fche fcesfc of proxi- 
mifcy failed fchafc religious effioaoy came in. 
Their Lordships oan see no inconsistency 
befcween fche two decisions of fche Board, 
and no antagonism befcween fche later deci- 
sion and fche rule enunciated by Mufchu- 
sami Ayyar J. upon which Mr. Dunne 
relies so strongly. They must therefore 
confirm fche deoision of bofch Courts in 
India fchafc as befcween olaimanfcs 2 and 3, 
□ubbayya as nearer in degree to fche 
last; male owner is entitled fco succeed to 
the estate. There remains fco be consi- 
dered fche testamentary dispositions made 
by fche Rani in favour of her adopted son. 
By her will dated 9fch May 1921, fche due 
execution of whioh is not; now disputed, 
she bequeathed fco him fche accumulations 
of fche inoome of the estate amounting to 
Rs. 89,000 and her jewels, vessels, etc. 
The District Judge held that fche savings 
were not her property but; went with fche 
estate, and fchafc ifc was not; established fchafc 
the jewels, efco., in her possession afc the 
time of her death were her personal pro- 
perty. He therefore rejected fche claim of 
fche adopted son. The High Court on 
appeal came to a different conclusion. 
They held fchafc fche savings whioh were 
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found fco be a sum of Rs. 80,900 in the 
hands of fche Court of Wards and Rs. 9244 
in the lady’s own possession, were the 
personal property of the Rani and would 
pass under her will. With regard to the 
jewels, eto., they came to the same conclu- 
sion. Subbayya has appealed against this 
decision, but the correctness of the High 
Court’s finding has not been seriously 
contested before the Board in either case, 
and tbeir Lordships see no reason to differ 
from the High Court’s findings. 

A further point however remains. The 
Rani’s estate being in the hands of the 
Court of Wards, she was not qualified to 
dispose of her property by will without 
fche consent of the Court, provided never- 
theless that fche Court oould confirm a 
will made without its previous oonsenfc 
(Madras Court of Wards Aob, 1902, S. 34). 
In this case there was admittedly no previ- 
ous consent, but fche Court of Wards, 
whioh had been a party in each of the 
suits, intimated its readiness to confirm 
fche will so far as fche dispositions made by 
it were otherwise legally valid. The High 
Court accordingly after affirming the vali. 
difcy of fche bequests referred to above, 
invited fche Court of Wards fco oonfirm 
them, and the Court’s confirmation has 
been given. It is however contended that 
no confirmation oould be given after fche 
death of fche Rani, or after fche Court of 
Wards had given up possession of fche 
estate, whioh they admittedly did in June 
1921. Their Lordships think that there is 
nosubsfcance in this contention; fche proviso 
to 8. 34 fixed no limit of time within 
whioh suoh confirmation must be made, 
and their Lordships think that in this 
respeot the confirmation is sufficient. 

Another and possibly a more serious 
objection was taken fco the confirmation 
as given, namely that it confirmed part 
only of the will. Besides the bequests of 
the savings and jewels, the Rani also pur- 
ported by her will fco make over fco fche 
adopted son the management of a temple 
on fche estate with a oerfcain endowment 
for the idol. No issue had been raised as 
fco this in fche lower Court, and fche High 
Court had refused fco deal with it, leaving 
the question to be deoided, if necessary, in 
another suit and the confirmation by the 
Court of Wards does not purport fco cover 
this part of fche will. At fche hearing of 
fche appeal however both parties were 
satisfied that all questions as to fche tem- 


ple should be left over, and fche Court of 

Wards’ confirmation treated as sufficient 

% 

for fche purposes of fche present appeal. 
Their Lordships are therefore relieved 
from fche further consideration of this 
objection. For fche reasons stated above 
their Lordships will humbly advise His 
Majesty fchafc each of fche present consoli- 
dated appeals should be dismissed, that 
fche deorees of fche High Court so far as 
they affeofc fche parties fco these appeals 
should be affirmed, including suoh orders 
as have been made thereunder as fco costs. 
Their Lordships think that there should 
be no order as fco costs before fche Board. 
A petition fco adduoe further evidence 
lodged by M. Subbayya Tevar was not 
supported and stands formally dismissed. 

D.s./r.K, Appeals dismissed . 

Solicitors for Balasubrahmanya Pandya 
Thalaivar — Ey. S. L. Polak & Co. 
Solicitors for M. Subbayya Tevar — 
Sanderson Lee & Go. 

Solicitors for Murugayya Tevar and 
Navanithakrishna Marudappa Tevar 
— Nehra & Co. 
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28th November 1937 

Lord Maugham, Sir Shadi Lal and 

Sir George Rankin. 

Nawab Sikandar Begam — Appellant. 


v. 

Zulfikar Wali Khan ( minor) t and 
others — Respondents. 

Privy Council Appeal No. 71 of 1935, 
Allahabad Appeal No. 6 of 1934. 

❖ (a). Registration Act (1908), S. 35 — Party 
executing document stating, at time of regis- 
tration, facts different from those stated in 
document — Deed should be re-executed. 

Where a party who has exeouted a document 
admits at the time of registration the execution 
and completion of the dooument but states oertain 
faots different from those stated in the deed, It la 
advisable to take the usual and regular oourse of 
re-exeoutlng the deed with the modifications whioh 
the parties have agreed to. [P 89 O 9] 

(b) Pardanashin Lady — Deed of gift exe- 
cuted by old pardanashin lady — Knowledge 
of deed and her intention to execute it must 
be proved— Proof of independent advice Is 
not necessary. 

Where a deed of gift is exeouted by a parda- 
nashin lady of considerable age, it is for the oppo- 
site party to discharge the onus of Bhowlng that 
the lady really understood and intended to exeoute 
the deed of gift but It is not neoessary to prove 
independent advioe : 36 All 81 (P O) and AIR 
1925 P O *04. Rel. on. [P 40 O 1] 
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I 


Cyril Asquith and W. Wallaoh — 

for Appellant . 

A. M. Dunne and Dr. Majid — 

for Respondents • 

Lord Maugham. — This is an appeal 
'from a decree of the High Court at Allaha- 
bad, dated 5th December 1933, which 
reversed the decree of the Court of the 
Subordinate Judge of Bareilly, dated 30th 
July 1929. The plaintiff-appellant is a 
.pardanashin lady, who at the date of the 
suit was, as their Lordships are given 
f to understand, nearly 60 years old. She 
claimed in the suit instituted by her a 
•declaration that a certain deed of gift dated 
13th April 1928, executed by her in favour 
of defendant 2, was obtained through 
fraud; that she did not understand the con- 
tents of it; that she could not get inde- 
pendent advice in respeot of it; that the 
conditions for consideration were not ful- 
filled; that she had no intention to execute 
the same, and that therefore it was null 
and void as against the plaintiff. The per- 
son in whose favour the deed of gift was 
executed, (defendant 2), was her grandson, 
a minor, who is now respondent 1 (com- 
monly called Majjan), a child whom she 
had brought up from the age of only 10 
months old on the death of his mother 

on whom, according to the evidence, 
she had bestowed much love and affec- 
tion. Defendant 1 (now deceased) was her 
•younger son, Iftikhar Wali Khan, the guar, 
dian of the donee. The gift had been com- 
pleted by delivery of possession shortly 
after the deed had been registered. The 
High Court at Allahabad in a very able 
judgment carefully considered the nature 
of the transaction embodied in the deed of 
gift.^ They examined the evidence as to 
the income of the appellant, and the lia- 
bilities of her estate and as to the benefits 
winch were to come to her under the deed 
of gift. It will not be necessary to men. 
fcionallthe figures; but it is material to 
state that the gift was a gift for considera. 
won, that it is plain that the lady, who 
was at the date of the deed about 58 years 
of age, derived substantial advantages from 
its execution and that it was beyond doubt 
a reasonable document for her to enter 
into It is of first importance to observe 
that the deed was not an improvident docu- 
ment which the appellant, if adequately 
•advised, could not properly have entered 
into, but is one which might well be to her 
real advantage. There was a great deal of 
dispute as to the extent of her knowledge 


of the precise terms of the deed before it 
was executed and a little dispute as to 
what took place when three days after the 
execution of the deed it came in for regis- 
tration in due course. Their Lordships are 
relieved from the necessity of going care- 
fully through the evidence on these two 
points, because the whole evidenoe has 
been most admirably and carefully sum- 
marised and commented upon in the judg- 
ment of the High Court, and they think it 
quite unnecessary to repeat the statements 
and the considerations whioh are contained 
in that judgment. This curious fact how- 
ever should be mentioned that when the 
contents of the document were read out 
and explained to the appellant by the Sub- 
Registrar, upon the occasion of the regis- 
tration of the deed on 16th April 1928, 
the appellant stated that she admitted the 
execution and completion of the document, 
but added that the sum of Rs. 300, and 
not Rs. 250 as stated in the deed, had been 
agreed upon to be paid for her monthly 
maintenance; and she also stated that it 
had been agreed that, apart from that 
monthly amount.^ grain and fuel would be 
supplied to her *in accordance with her 
expenses', and she added that she accepted 
the gift subjeot to the conditions there 
stated. The Sub-Registrar stated upon the 
documents the facts whioh have been men- 
tioned and tbe contentions made by the 
appellant. The thumb impression and seal 
of the plaintiff was affixed below this 
statement as required by the Sub-Regis- 
trar, and the witnesses included, it may be 
mentioned, Iftikhar Wali Khan, the guar- 
dian of the donee, Majjan. It seems to 
their Lordships that if there had been any 
dispute before them as to whether in these 
peculiar circumstances the appellant was 
entitled to Rs. 300 and to the grain and 
fuel as mentioned in this note of the Sub- 
Registrar, rather than to the Rs. 250 as 
mentioned in the deed of gift, it would be 
necessary to consider the effect of the 
Registration Act, particularly S. 35, and 
also to consider certain authorities in order 
to ascertain the precise legal effect of such 
a statement as this after the execution of 
the deed; and their Lordships must observe 
that it would have been much better to 
have taken the more usual and regular 
course of re-executing the deed with the 

modifications whioh the parties had agreed 
to. 

It so happens however that the High 
Court at Allahabad have decided that in 
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the ciroumstances of the case the condi- 
tions added by the appellant at the time 
of registration were admissible in evidence 
and binding on the donee. In coming to 
this conclusion no doubt they were to 
some extent influenced by the fact that her 
signature is above the endorsement and 
that one of the witnesses was her son 
Iftikhar Wali Khan, the guardian for the 
infant donee, who apparently made no pro- 
test or no effective protest as regards the 
statement made by the appellant. How- 
ever that may be, the respondents to the 
present appeal do not seek to disturb the 
view of the High Court at Allahabad on 
that point and are oontent that it should 
be taken that the deed operates as if the 
Rs. 300 were substituted for the Rs. 250 
and as if the appellant was entitled to the 
grain and fuel which is referred to in the 
Sub-Registrar’s record of what the appel- 
lant was olaiming at the time of the regis. 
tration. In these ciroumstances it does 
not seem necessary to their Lordships to 
express an opinion upon this part of the 
ease. 

As regards the substance of the proceed- 
ings, their Lordships are satisfied that the 
grounds on which the appellant seeks to 
have the deed of gift set aside have failed. 
It is true that the appellant is a parda. 
nashin lady of considerable age and it is 
also true that at one time it was thought 
that in suoh a case there was a necessity 
for independent advice; but fortunately 
there are two decisions whioh in the view 
of their Lordships completely explain the 
law applicable to transfers by pardanashin 
ladies so far as the present question is 
concerned. Those oases are 41 I A 23 1 
and 52 I A 342, 2 where there is an illumi- 
nating judgment delivered by Lord Sumner, 
in whioh he dealt with a case where an 
illiterate pardanashin lady had exeouted a 
deed without independent legal advice. In 
the present case it was for the defendants 
in the aotion to discharge the onus of 
showing that the plaintiff really under, 
stood and intended to exeoute the deed of 
gift but it was not neoessary to prove inde- 
pendent advioe. As regards the other 
various contentions put forward by the 
appellant and urged before them with equal 

1* Kali Bakhsh Bingh v. Ram Gopal Singh, 
(1913) 36 All 81=21 I 0 986=41 1 A 23=16 
0 0 378=12 A L J 116 (P 0). 

2. Farid-un-Nissa v. Mukhtar Ahmad, (1926) 12 
A I R P O 204=89 I O 649=62 I A 842=28 
O O 338=47 All 703 (P O). 
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ability and conciseness by Mr. Asquith, 
their Lordships are satisfied with the 
reasons given and the analysis of the faofcs- 
contained in the judgment of the High- 
Court; and they have therefore come to the' 
conclusion that the present appeal fails and 
must be dismissed with costs. They will 
humbly advise His Majesty accordingly. 

D. s./r.K. Appeal dismissed . 

Solicitors for Appellant — 

T. L. Wilson & Co- 

Solicitors for Respondent — 

Francis & Harker • 
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( From Oudh) 

19th March 1937 

Lord Blanesburgh, Sir John Wallis- 
and Sir George Rankin. 

Lai Durga Bakhsh Singh — Appellant- 

v. 

Bani Brij Baj Kuar — Respondent. 

Privy Counoil Appeal No. 91 of 1934*. 
Oudh Appeal No. 3 of 1933. 

Hindu Law — Adoption — Evidence — Claim, 
by appellant to be adopted son of deceased 
Raja in Oudh — Adoption not registered— No 
entry of expenses of adoption in books of Raj. 
~Sapinda of Raja performed by widow .stud- 
not appellant— Negligence on part of appel- 
lant to go in witness box — Adoption held not 
proved. 

The appellant claimed to be the adopted eon of 
a deoeased Raja in Oudh. The adoption was not 
registered aa required by the Oudh Estates Aot and- 
waB neither known to nor Buepeoted by Govern- 
ment. The aots of the appellant on the faoe of 
them entirely negatived any idea that he bad 
beoome or believed that he had beoome the adopted? 
son of the Raja. The widow and not the appel- 
lant performed the sapinda for the Raja aod the* 
appellant performed the sapinda for hia natural- 
father. The hooka of the Raj contained no entry 
of the expensea of the alleged adoption. Tho- 
appellant negleoted or refused to go in the wltneas 
box and eleoted to leave his oondnot entirely with- 
out explanation: 

Held that adoption waa not proved : 14 M 1 A 
846 (P C), Ref . [P 47 C 2; P 48 0 1, 2j 

L. DoGruyther, A. M. Dunne and J. M- 
Parikh — for Appellant . 

H. K, Ghosa (of Oudh Bar) and V. B. 
Krishna Menon — for Bespondeyit . 

Lord Blanesburgh. — This is an appeal 
from a decree dated 11th January 1933 of 
the Chief Court of Oudh at Luoknow in' 
appearanoe modifying, but in prinoiple- 
reversing a decree dated 5th January 1931 
of the Court of the Subordinate Judge, Sul- 
tanpur. Thp. suit in whioh these decrees- 
were pronounoed was oommenoed on 11th. 
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April 1929, by the present respondent, the 
■widow of the Raja Partab Bahadur Singh 
of Kutari, against the present appellant to 
recover payment of Rs. 15,243 and accrued 
interest alleged to be due to the respon- 
dent for maintenance under a deed of gift 
of 23rd May 1926, made in favour of the 
appellant by his uncle, Baghwan Baksh 
Singh. By that deed, amongst other provi- 
sions made for the appellant, and together 
also with benefits for the infant son of the 
donor, and for the respondent, the appel- 
lant, taking title thereto from the donor, 
was constituted in effect tenant for life of 
the Kutari estate, with the exception of 
two villages otherwise donated, but he was 
in return laid under an obligation to pro- 
vide maintenance for the respondent at the 
rate of Rs. 5000 a year. It was in respect 
of his liability in this regard that the res- 
pondent’s suit was brought. 

The appellant’s answer to the suit was 
that the deed of gift in question, with a 
deed of relinquishment of the Kutari estate 
of even date made by the respondent in 
favour of Bhagwan Baksh Singh, was part 
of a fraudulent arrangement designed by 
the respondent and Bhagwan in the inte- 
rest ^ of the infant son of Bhagwan to 
deprive the appellant of the inheritance of 
that estate, to which, as both well knew, 
he was entitled as the adopted son of the 
late Raja and as devisee under his will. 
To these allegations the reply of the res- 
pondent, confining that reply at present to 
the matters with which their Lordships 
must primarily concern themselves, was 
that the appellant, the nephew of the 
Raja, had never been taken in adoption by 

him: that the will of the Raja propounded 
by the appellant was a forgery: that the 
deeds of relinquishment and gift in ques- 
tion constituted a valid family arrange- 
ment, conoeived in the interest of the 
appellant himself; that he had accepted 
the benefit of the arrangement; that 
except under the deed of gift he had no 
interest whatever in the Kutari estate and 
that as he had accepted title under that 
deed and was in actual possession under 
that title, the maintenance olaimed was 
indisputably due and payable. 

The trial was a protracted one; and at 
the close of the evidence the two questions 
for decision and to which all else was sub- 
ordinate were seen to be these : 1. Had 

the appellant proved his adoption by Par 
tab Bahadur Singh, Raja of Kutari, unre- 


gistered as that adoption was ? 2. Had 

the will, also unregistered of date the 28th 
June 1918, propounded by the appellant, 
been proved by him to be the will of the 
Raja ? Both of these questions the learned 
Subordinate Judge answered in the affir- 
mative. The deed of relinquishment and' 
the deed of gift also, he held to be a fraud 
upon the appellant and worthless as* 
against him. But the respondent was by 
general law entitled to maintenance out of 
the estate and he accordingly deoreed 
Rs. 6000 in respect of arrears and a sum 
of Rs. 200 a month as the proper main- 
tenance for the widow of a Raja to be 
paid by the appellant now that his succes- 
sion to the Raj had been established as 
against the respondent. On appeal from 
that decree the Chief Court, disagreeing 
with the learned Subordinate Judge, 
answered both questions in the negative, 
and, for reasons which the learned Judges 
gave, held the appellant bound, in hoc 
statu, by the terms of the deed of gift. 
The Court accordingly on 11th January 
1933 decreed the respondent’s claim in 
full. Hence this appeal. The narrative of 
relevant facts upon which the Board must 
now embark is necessarily somewhat 
involved even when confined, as it will be, 
to those facts which have a bearing upon 
the two main questions at issue. The nar- 
rative however will be simplified by refer- 
ence to the family pedigree which, as the 
most convenient in point of arrangement*, 
their Lordships transcribe, as it appears in 
the appellant’s printed case, [see next page ], 

The parties are Hindus, subject to the 
Mitakshara law as interpreted by the 
Benares School. It was with the Raja 
Surnam Singh named in the pedigree that 
the summary settlement of the Kutari 
estate was made. A sanad in respect of it 
was granted to the Raja on 25th October 

1860. One of the conditions of the sanad 
was that : 

- The estate shall descend to the nearest male heir 
aocordiDg to the rule of primogeniture, but 
you and all your successors shall have full power 
to alienate the estate either in whole or in part 
by sale, mortgage, gift, bequeBt or adoption to 
whomsoever you please. 

The wide generality of these words may 
not be without its significance in the pre- 
sent disoussion. On 12th January 1869, 
the Oudh Estates Aot, No. 1 of 1869, came 
into force and the Kutari estate was made 
subjeot thereto. The name of the Raja 
Surnam Singh was entered as a Talukdar 
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8ukh Mangal 
SiDgh 
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Lalla Singh 
(died childless) 
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Raja Bunyad Singh Barwand Singh 
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Raja Sarnam=Ranl Hamath Mardan Singh 

Singh Knar (died ohildless) 

(died ohildless) 
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Sukh Nidhan 
Singh 

I 

Shankar Bakhsh 
Singh 

B. Jagmohan Singh 


Raja Partab = Rani Brij Raj 
Bahadur Kuar 

Singh (Plaintiff) 

| 

Raja Durga 
Bakhsh Singh 
(adopted son) 


Maheshar Singh 
(died ohildless) 


Bhagwan Bakhsh 
Singh 

Bishnath Saran 
Singh (born on 
23rd Maroh 1921) 


Parmeshar BakhBh 
Singh 

I 

Raja Lai Durga 
Bakhsh Singh 
(Defendant) 

adopted by Raja Partab 
Bahadur Singh. 


in list; 1 (No. 238) and also in list 2 
(No. 105) prepared under 8. 8 of the Aob. 
Little more than a month later, namely 
on 27th February 1869, the Raja died 
without issue, predeceased by his two 
brothers each of whom had died without 
issue then living, bub survived by his 
widow, the Rani Harnath Kuar, in whose 
favour he had made a will dated the 17th 
Deoember 1868, under which the Rani 
succeeded to the estate. She remained in 
possession until her death. The true con. 
straobion of the Raja’s will, with special 
reference to the nature of the interest in 
the estate taken under it by the Rani, was 
in both Courts in India the subjeot of pro- 
longed discussion — the appellant’s oonten- 
tion broadly being that the Rani’s interest 
in the estate was an absolute interest : 
that of the respondent being that it was a 
life-interest only. The deoision of both 
Courts was that the Rani under the will 
took in the estate an absolute interest. 

Their Lordships were not invited to re- 
view that finding. Its relevance upon the 
two questions now at issue, not perhaps 
immediately obvious, will emerge pre- 
sently. For the moment, it is enough to 
say that no finding as to its meaning can 
deprive of their effect the final and very 
significant words of the will, in which the 
Raja declared that the Rani "shall be 
•competent to appoint a successor for this 
Raj from amongst the near relations of 
my family”. In these words may lurk the 
explanation of much that subsequently 
happened. The Rani died on 5th May 
1885, and notwithstanding a contention 


to the oontrary put forward by the appel- 
lant in his written statement, it was held 
by the Subordinate Judge and it is now 
common ground that she was a Talukdar 
and that the estate throughout her life 
was and at her death remained subjeot to 
the Act. She was succeeded in the Raj by 
the Raja Partab Bahadur Singh — later 
the respondent’s husband — then a boy 
of 14. Pace the appellant, there is no 
mystery about Partab’s succession or the 
oiroumstanoes whioh led to it. The story 
is told in the mutation proceedings which 
followed upon the Rani’s death and in 
ofiioial documents whioh then passed and 
remain on reoord. 

It was to an aot imputed to the Rani 
herself that the succession of Partab 
Bahadur Singh and not of another was 
due. She, acting presumably under the 
power conferred upon her by the last 
words of the Raja’s will, is definitely 
represented to have declared Partab Baha. 
dur Singh to be her heir — although no 
reoord is so far forthcoming of when or 
how she did so. The respondent in her 
replication alleges that the declaration 
was made in a deed dated 18th April 
1886, but the learned Subordinate Judge 
reoords that no proof of such a deed was 
adduoed before him and no print of it 
appears in the reoord. As is seen in the 
pedigree, Partab Bahadur Singh was him- 
self, according to the rule of primogeni- 
ture, fourth only in the order of succession 
in Raja Surnam’s family. His great 
grandfather — Sukh Nidan Singh — then 
still alive was the next heir : his grand- 
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father Shankar Bakhah Singh was second ; 
hia father B. Jagmohan Singh waa third : 
he himself, the eldest aon of hia father, 
came next. These facts were brought to 
the notioe of the Deputy Commissioner by 
a report of the Tahsildar of 18th May 
1886, and that officer was as a result 
directed to inquire of the three heirs prior 
in estate to Partab Bahadur Singh whe- 
ther they were willing to relinquish any 
rights of theirs in favour of the nominee 
of the Rani. And they did relinquish all 
their rights. By a registered deed of 8th 
June 1886, these three forbears of Partab 
Bahadur Singh thereby, after reciting that 
the Bani had before her death appointed 
him and expressed a wish that he should 
become her successor and heir”, relin- 
quished in the amplest terms, "owing to 
the aforesaid wish of the Bani” in favour 
of Partab all right and claim which each 
of them had in the estate, and they gave to 
him all the land and moveable and immo. 
vable property of every sort to which each 
of them respectively became entitled at 
the death of the Bani. Next, following 
still the course of Partab’s accession to 
the Baj, there came an application for 
mutation put forward by another member 
of Baja Surnam’s family, Har Duth Singh, 
who claimed the estate against Partab. 
But this claim was rejected on 21st July 
1886 (Record page 259) on the ground 
that the claimant was not under the Aot 
of 1869 a person so entitled. 

Finally, on 8th June 1886, an order was 
made by the Deputy Commissioner of 
Sultanpur declaring Partab Bahadur Singh 
to be prima facie entitled to the property 
and ordering that he be put in possession 
and that all necessary entries in the reve- 
nue records be made. And on 8fch Novem. 
ber 1886 an appeal from that order was 
dismissed by the Commissioner. The order 
of 8th June so finally confirmed was fol- 
lowed on 21st September 1886 by a 
communication from the Secretary to 
Government, N. W. P. and Oudh, intimat. 
ing tothe Commissioner, Bareli Division, 
that as the father and grandfather and 
great-grandfather of the minor, Partab 
Bahadur Singh, were understood to have 
waived their claims to the title of Raja 
the minor might be officially addressed as 
Baja and so styled in public documents. 
And thus a possession avowedly under 
the Aot the fact which is for present 
purposes all important — was given to Par- 
tab Bahadur 8ingh and his possession of 


the Kutari estate with the title of Taluk- 
dar recognized by Government continued, 
unbroken and undisturbed until his death 
on 28th September 1918, more than 
33 years later. Their Lordships do not 
find in the judgments, either of the learned 
Subordinate Judge or of the Chief Court, 
any reference to this most striking and 
important fact. The complete neglect of 
it makes difficult of acceptance the conclu- 
sion reached by both Courts that Partab 
Bahadur Singhs possession of the Baj 
commenced at the age of 14 be it ob- 
served— in a conscious trespass which 
ripened into ownership only by limitation. 
Their Lordships will refer later to the 
major significance of the above, in its rela- 
tion to the issue of adoption now in 
debate. 

The appellant, claiming in the suit to 
have been adopted by Partab, was the 
natural and only son of his youngest bro- 
ther — Parmeshar Baksh Singh. There 
has been some question as to the appel- 
lant s exact age. It seems to be agreed 
now however that at the date of the deed 
of gift he was 18 years and 3 months old, 
that is to say he was then major. Until 
the birth of a son to Bhagwan years after 
the Baja Partab’s death, he was in the 
family the only male of the next genera- 
tion. He was throughout the Baja’s life 
in that generation his heir presumptive. 
His mother died when he was very young 
and he came to live with the Raja and 
the respondent. The evidence shows that 
they were, both attached to him : they 
were at pains as to his education in schools 
suitable for a boy of good family and the 
respondent after the Raja’s death inter- 
ested herself very aotively in his marriage. 

n her evidence the respondent was per- 
haps over, anxious to show that the atten- 
tions of the Raja and herself to the 
appellant were not more pronounoed than 
were their attentions to other collateral 
members of the family. But the respon- 
dent, the Rani, has become embittered by 
the appellant’s quarrel with her. Their 
Lordships on this subjeot of their relations 
to each other prefer the general evidence 
to the effect stated. 

Parmeshar Baksh Singh, father of the 
appellant, died six months before the Baja. 
The Raja at his own death was no more 
than 47 an early age which made an 
adoption two years earlier at the least 
unlikely. Bhagwan Baksh Singh was the 
only brother to survive him. In the 
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absence of any will — the will pro- 
pounded by the appellant was first pro- 
duced on 29th October 1929, more than 
11 years after the testator’s death— and 
ignoring for the moment the possibility 
of the existence of an adopted son, Bhag- 
wan was the Raja’s next heir. Bhag- 
wan had still no son of his own, and 
he seems to have waived all hiB olaims in 
favour of the Raja’s widow, the respon- 
dent. The proceedings as a result of which 
mutation was effected in her name are 
interesting from this point of view. The 
claim was made by the respondent “on the 
ground of inheritance”. As the matter 
related to the Taluka— this statement is 
not unimportant as showing that the 
estate was regarded as being then under 
the Aot — the claim was transferred to the 
Bub. divisional Officer (Record, p. 290). 
The heirs in succession to the respondent 
were stated to be (1) Babu Bhagwan 
Baksh Bingh; (2) the appellant “real 
nephew of the deceased (the Raja)” born 
on 31st January 1907. In the course of 
the proceedings, a question arose as to the 
devolution from the deceased Partab Baha- 
dur Singh of the hereditary title of Raja — 
his own right to the title was on all hands 
taken for granted — and in an official 
report to the Deputy Commissioner, dated 
5th Maroh 1929, it was stated that under 
the Aot of 1869 Bhagwan bad a superior 
olaim to succession over his Rani, the res- 
pondent, but that according to the oustom 
of the family, Bhagwan had waived his 
right in favour of the respondent. As he 
had no property in bis name he could not 
inherit the title of Raja without getting 
the Taluka. Moreover the appellant — he 
is described, be it again observed, as the 
nephew of the deceased Raja and the son 
of his third brother — was left by the late 
Raja and the respondent “as an heir”. 

“it seems to me”, the reporter proceeds, 
that when this boy grows up the present Rani 
will deolare him as her husband’s heir and she 
will then apply with the consent of Babu Bhag- 
wan Baksh SiDgh that the title of Baja may be 
given to him, 

a consummation whiob, strangely enough, 
has resulted from the deeds of renuncia- 
tion and of gift now repudiated in the 
respondent’s suit by the appellant. Muta. 
tion in favour of the respondent accord- 
ingly was made on the footing alleged. 
Her name was shown in the last oolumn 
of the Durbar list “like other lady Taluk- 
dars. On her death the late Raja’s 
brother or the latter’s son” [a slight error 


this, but there is no doubt that the appel- 
lant is referred to] “will suooeed to the 
estate as the nearest heirs” : see plain- 
tiff’s Ex. 227, 19th December 1918, an 
interesting contemporary offioial record of 
the position, the accuracy of which their 
Lordships find in the reoord nothing effec- 
tive to displace. And so things went on : 
the appellant after the Raja’s death re- 
mained in the oare of the respondent, the 
Rani, just as he had been in the oare of the 
Raja in his lifetime, the estate being 
managed by the respondent assisted by 
Bhagwan. And then on 23rd Maroh 1921i 
two and half a years later, a son, Bish. 
nath Saran Singh, was born to Bhagwan. 
The Rani’s oase as from this event is — and 
if her denial of any knowledge that the 
appellant had been adopted by Partab is 
true, their Lordships see no reason for 
doubting its correctness — that following 
the birth of his own son, Bhagwan’s attL 
tude towards the estate gradually ohanged 
and that in the interests of his son, he 
finally set up his own olaim to the Raj 
which for himself he had been willing to 
waive in favour of the respondent at the 
time of his brother the Raja’s death. It 
was his insistence upon this olaim — suob 
is the respondent’s oase — whioh brought 
about mainly at her instanoe and as a 
settlement of all questions, the deed of 
renunoiation and the deed of gift of 23rd 
May 1926, already mentioned, the founda- 
tion of the respondent’s olaim in her suit. 

Their Lordships find it convenient to 
refer in passing to some striking features 
of the arrangement effeoted by these deeds. 
It is made dear by the evidence that they 
were prepared with muoh oare and under 
eminent and responsible legal advice taken 
by the respondent. One feature of them 
is specially notable. Bhagwan, oharao- 
teristioally, it may almost now be said* 
retains under them for himself no personal 
interest in the estate. More than adequate 
maintenance is provided for the respon- 
dent : Bhagwan’s infant son and his issue 
become the ultimate owners of the entire 
Raj, and one village is made immediately 
available for that son’s maintenance : the 
appellant remains for his life Talukdar 
of the estate other than two villages and 
provision is made out of one of these for 
his issue after his own death. For Bhag- 
wan himself there is nothing. < 

It is said by the appellant that the 
handsome provision made for him by the 
deed of gift is conclusive evidenoe that he 
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was and was known to be the adopted son 
of tbe Raja. “Why otherwise,” he asks, 
should any provision at all have been 
made for me?” Their Lordships after a 
consideration of all the evidence and in 
particular the evidence of the respondent, 
think it only right to say that they do not 
accept that reasoning as, in any degree, 
convincing or even plausible. Whether the 
appellant’s success in his main contentions 
the establishment, that is to say, of his 
claim to be the adopted son of Raja Partab 
and the devisee under his will — would 
enable him to have these deeds set aside 
as against himself is another matter on 
which at the moment their Lordships say 
nothing. But how does the arrangement, 
apart from these contentions stand ? In 
fairness to the respondent and Bhagwan, 
now dead, their Lordships desire to place 
on reoord their views on that subject. The 
result of the arrangement as will have 
been seen was that Bhagwan, retaining 
for himself no interest in the estate, had 
made a seoond renunoiation as complete 
as his first, but this time not in favour of 
the Rani alone but in favour of his own 
infant son and of the appellant as well. 
Nor in the oiroumstanoes were the con- 
cessions in favour either of the Rani or 
the appellant made as they were mainly 
at the expense of Bhagwan himself, quixo- 
tio either in relation to the one or the 
other. Let it be remembered that Bhag. 
wan s olaim to the whole Raj, apart 
altogether from any adoption of the appel- 
lant or any will by Partab in his favour, 
was not undisputed. There was a sug- 
gested custom in the family which favoured 
the Rani. Again, the provision now made 
for the Rani to whom, when he was sonless, 
Bhagwan had relinquished everything, 
was made without any injury, so long as 
he himself lived, to any interest of his son. 
And the same was true of the provision 
made for the appellant, which at the worst 
postponed in enjoyment bub in no way 
destroyed that son’s interest in the estate 
as a whole. When all these things are 
considered, there seems to be, in their 
Lordships view, nothing unreasonable or 
improbable or even imprudent in Bhag- 
wan s action in agreeing to the qualified 
provision out of the estate of substan- 
tial compensation for tbe Rani, the then 
Talukdar, and for the appellant with 
whom he had been so long associated as 
heir presumptive to the Raj. What more 
natural than a desire on his part to pro- 
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vide compensation for the disappointment 
of both, if such provision could be made, 
as it was, without undue injury to any im- 
mediate interests of the new heir, his son? 

The respondent testified to the complete 
honesty of the whole transaction. Bhag- 
wan, latterly it appears, of feeble mind, 
died in the course of the trial and could 
not be oalled as a witness. It is unfortu- 
nate perhaps that one or other of the dis- 
tinguished lawyers on whose advice the 
transaction was carried through were not 
called to explain it. Everything on the 
record however their Lordships cannot 
of course go beyond that— leads them to 
the conclusion that, the appellant’s adop. 
tion^ apart, the ultimate claim of Bhag- 
wan s infant son to the Raj was, if he 
survived his father, such that it was 
nothing less than a counsel of prudence 
for the respondent, with the consent of 
Bhagwan obtained, to effect for herself 
and for the appellant a settlement so 
highly beneficial as, rebus sic stantibus , this 
was. Eor the allegations of fraud, undue 
influence, collusion and the like charged 
against the respondent and Bhagwan in 
connexion with these deeds, their Lord- 
ships can find in the record no justification 
whatever, and they deplore, in relation to 
these charges, what they will have to 
animadvert upon at a later stage in rela- 
tion to other matters that the appellant 
should persist in them when he neglected 
or refused to tender himself as a witness 
to support them on oath. 

The appellant took full benefit of the 
deed of gift. Mutation of names was 
effected in his favour : to give the deed full 
effect he retransferred to Lai Bishunath 
Saran Singh, the infant child of Bhagwan, 
the village by the deed assigned for his 
maintenance describing himself in his 
deposition as “son of Parmeshur Baksh 
Singh”, then being resident at and Taluk- 
dar of Kubari, all in strange contradiction, 
as will presently be seen, to the assertions 
which in this suit he has made, with re- 
ference to his adoption by Raja Partab 
and that the estate had been outside the 
Act of 1869 ever since the year 1885 on 
the succession of the Raja Partab following 
the death of Rani Harnath Kuar. The 
appellant paid to the respondent mainten- 
ance under the deed of gift to the extent 
of Rs. 700 for the year 1926 but he made 
no further payments for that year nor 
any at all for the years 1927 or 1928. 
There was a quarrel between him and the 
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respondent and he separated himself from 
her in 1928. On 2nd April 1929, as al- 
ready stated, her suit was commenced 
against him claiming these arrears. Their 
Lordships now approaoh the two main 
answers already mentioned made by the 
appellant to that claim. They are thus set 
forth in para. 21 of his written statement : 

Raja Partab Bahadur Singh in his lifetime, 
after performing religious oeremonies installed the 
defendant on the gaddi and under the deed of 
will, dated 28th June 1918, declared the defen- 
dant as his heir. 

The Chief Court in its judgment, and 
with good reason, points out that in this 
paragraph the appellant does not particu- 
larize any definite date or even any defi- 
nite year for the alleged adoption. Nor 
was it until 15th July 1930, some 15 
months later, that any specification of its 
date was made : and even then, nothing 
more definite than that the appellant was 
adopted 14 or 15 years before. This reti- 
cence is of real significance when the 
divergent character of the oral evidence 
supporting the adoption, particularly in 
relation to the date of the event, falls to 
be considered. The form of the plea, how- 
ever, indicates dearly enough and it turned 
out to be the faot, that there was neither 
deed nor registration of the alleged adop- 
tion forthcoming. It followed that if the 
Kutari estate had at its date been subjeot 
to the Aot of 1869, its non-registration 
would have been fatal to its validity even 
if the ceremony of adoption had in faot 
been sufficiently proved. Nor in the same 
event even if its execution had been suffi- 
ciently proved, would the alleged will of 
the Raja have stood the appellant in better 
case, for, it too, had not been registered. 
Hence arose, as already indicated, the dis- 
putation with reference to the title of the 
Rani Hamath Kuar to the estate under 
the will of Raja Sarnam. If it could be 
shown that the Rani’s interest thereunder 
was absolute, the appellant, as will pre- 
sently be seen, would have taken one step 
towards establishing the faot essential to 
his oase, that at the date of the unregis- 
tered adoption whioh he was setting up, 
the estate had ceased to be under the Aot. 
And herein lies the signifioanoe of the 
deoision of both Courts already recorded, 
that the Rani Hamath Kuar under the 
Raja Sarnam’s will took in the estate an 
absolute interest. As they have said their 
Lordships were not asked to review that 
finding. In aooepting it, as they must, 
they remember also the will’s concluding 


words already cited, whioh formed in their 
belief, as they have stated, the foundation 
of Raja Partab Bahadur Singh’s aooession 
to the Raj. 

Based however on the finding that the 
interest of the Rani Hamath Kuar in the 
estate was absolute, the further oase of the 
appellant may be paraphrased as follows : 
The Rani had died intestate entitled to an 
absolute interest in the Raj. The estate 
at her death still remained subjeot to the 
Aot — so much had now to be conceded — 
but thereunder, it devolved on her own 
heirs in accordance with S. 22. She was 
in faot survived by two brothers, Beni 
Singh and Fateh Singh. The elder of these 
was her rightful heir. Both brothers had 
left descendants. So long as any one of 
their line survived, the collaterals of the 
Raja Sarnam Singh were excluded from 
suooession. Partab's claim to the estate 
was only as a collateral of Raja Sarnam 
Singh. Accordingly he did not inherit the 
estate. He was no better than a tres- 
passer. By getting possession he broke 
the fetters imposed by the Aot and the 
estate thereupon went out of the Aot. His 
possession was ab initio adverse to the 
rightful heir, the brother of the Rani, and 
his desoendants.and had ripened into owner- 
ship merely by limitation. Both Courts 
took that view. Partab Bahadur Singh, 
the learned Judges of the Chief Court say 

aoquired a title by adverse possession extending 
over a total period of 32 years. It follows from 
our view that the estate in the hands of Partab 
Bahadur Siogh was not governed by the provisions 
of the Oudh Estates Aot. 

Upon the question how far that conclu- 
sion calls for modification by reason of the 
last olause in the Raja’s will, and by reason 
of the assumption on all hands at the 
time, that a declaration by the Rani Har- 
nath Kuar in favour of Partab Bahadur 
Singh had been really made, the learned 
Subordinate Judge, treating the deed of 
16th April 1886, mentioned in the replica- 
tion as being the only place where as 
alleged the declaration was to be found, 
thought it enough to say that the existenoe 
of that deed had not been proved. As to 
the Chief Court, its answer is found in a 
passage in the judgment in whioh, after 
describing the statement of the Rani's 
action contained in the application of 6th 
June 1886, and in the deed of relinquish- 
ment of 8th June 1886, as amounting to 
some suggestion that she nominated 
Partab Bahadur Singh as her heir", the 
learned Judges oontinue : 
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There la nothing however outside the nnnbnta . , . .. 

tak 0 n pkc 0 , if at all, long before the 
alleged a d op tion. Their Lordships feel 
that these are very pertinent questions 
which demand an answer before it can be 

ri iL- .n -i - . - w 


i s n ° thiD 8 however outside the oontents 
of those two dooumeuts to show that Rani Har- 

nath Jluar ever nominated Partab Bahadur Singh 

fnnn°/ A U0 “ 8Sor and the learned Subordinate Judge 
'?“ nd L P"wed that she did so. In any ease 

Babad d f? 0t a Talukdar orall 7 appoint Partab 
Bahadur Singh as her heir haviDg regard to the 

provisions of 8. 13, Oudh Estates lot U of 1869) 

p° ° IaI ap P K oi ° tment by Rani Hamath Kuar of 

Droved’ Dgh 89 her heic is therefore 

proved, nor if it were proved would it have been 


To their Lordships, this treatment by 
the learned Judges of a very difficult point 
is inadequate. No reference is made, it will 
be noticed, to the express words with 
which the will of the Baja concludes— it 
almost seems that these words were not 
brought to the learned Judges' attention — 

regard had t0 tb ° Presumption, 
lustifiab 18 perhaps at this distance of time, 
that the aotion attributed to the Rani and 
aooepted and acted upon at every hand 
was based upon fact. No question is raised 
as to any invalidity in the power conferred 
by the will; nor is any referenoe made to 
the possibility it may be no more, that it 
was owing to this aotion of the Bani that 
no daim to the estate was either then or 
smoe made by her brothers or either of 
them or their respective descendants. If 
the statement that Partab Bahadur 8ingh 

a boy of 14 took possession as a tres 
passer is intended to be a finding that he 
oonsoiously did so, and that with his title 
of Ba 3 a recognized by Government and 
with oonstant offioial recognition of his 
portion as Talukdar for 33 years he did 
not believe himself in relation to his estate 
to be subjeot to the Aot throughout— then 

™ l« ".■ Lo, ^ bi ‘"' «£» is do 

find the evidenos for such a 

finding. And even if it be true that the 

possession of Partab Bahadur Singh was 

in law originally, albeit unoonsoiously 

has beTn 11 T ^ ^ D0 “^oration 
wh«fb! 4v. E V ! n to the father question 
bv rnv rtheeSt 4 ate,thr0U8h out treated both 

under thcT? “ d by tha Ba * as being 

Act hro h no^ K W £ B Dot - lf ever outside the 

Vflaravv ght ba ° k Wlthin ib when after 12 
years possession a oomDlefco «-u 

»t..e h,d by ItaiuStoD 

was assumed on all aidan fho*. TV , 

»“ “to Wh^y 1 yt r »'S ° 

nondc 6 n T- eff60t6d in fay °™ of the res 
when th» lfe 18 apparently so assumed now 


j . * “7, “ uo,,w uaiurtj ic oan be 

deoided that the alleged adoption of the 

appellant, unregistered as it is, could, even 

if otherwise proved, be held to have any 

effeot, and no regard to any such questions 

has been paid by either Court in India. 

But their Lordships do not find it neces 

sary to answer them. They will not treat 

the adoption as void merely beoause of 

fact thi¥ r fh 0n ' „ But , fchey wil1 «gard the 
fact that the alleged adoption was not 

fn S thn 6r6d ^ a f ?- 0t entitled to great weight 
in the consideration of the question whe 

ther the adoption ever took plaoe at all 
Baja Partab Bahadur Singh must in their 

IdonH enfc K ha i!- e at l0a8t believed that no 

adoption by him, unregistered, could have 
any validity whatever. To impose upon 
him an unregistered adoption, except on 
the clearest evidence of the fact that it 

took place, might work a grave injustice. 

*,3 18 i_ 6£ t ds fc k 0lr Lordships now to con 

faot r th^t e ha 0r th6 appellanfc has P^ved as a 
faot that he was ever adopted by the Raia 

Partab Bahadur Singh. Very many wdt 

nesses were called ; very many documents 

are in evidenoe ; their Lordships have re 

investigated the whole question with oare 

and in the result, approaohing the question 

as they feel it should be approaohed they 

onan S f fcl fK ed ^ D ° ° ther c °Dolusion is 

C P h ^ th r. thaD ln a ®reement with the 
Chief Court, to say that the adoption has 

not been proved. The learned Judges of 

the Court have tabulated the faots with 

infinite oare and their oonolusions based 

Kstibfc T thei / Bord8hi P 8 ’ judgment 
irresistible. No useful purpose would be 

served by their Lordships going over the 

same ground again. -Very particularly are 

t “ P T i by th0 faot tbat an adop. 
ion now alleged to have been so oonspi. 

ouous was never known to nor suspected 

by Government and by the acts on the 

appellant s part almost without number 

whioh, on the face of them, entirely negative! 

thJt he h hS h ?u beoome believed 
that he had beoome the adopted son of the 

Eaja. The respondent, for instanoe, swore 

that she and not he performed the sapind^ 

performed the sapinda for his Natural 
father who died it will be remembered in 
the life-time of the B a j a Partab, and a 
year alter the date now fixed for the alleged 
adoption of the appellant by him. vfry 
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•striking also is it that so far as the evidence 
goes, the books of the Raj oontain no entry 
of the expenses of the alleged adoption 
although witnesses for the appellant made 
the existence of these alleged entries the 
strong point in their evidence. 

If the appellant had confidence in this 
part of his oase, it is difficult to understand 
why, when proof of that faot had entirely 
failed, he did not insist upon production of 
all the Raj books for more careful inspec- 
tion. But this method of conducting the 
appellant’s case is characteristic. Their 
Lordships have already alluded to the 
failure on bis own part to support by his 
own evidence his allegations of fraud and 
undue influence in relation to the deed of 
gift. Equally notable is his absence from 
the witness-box — quite deliberate as is 
shown by the reoord — in relation both to 
his alleged adoption and to the will of 
Partab Bahadur Singh whioh he pro. 
pounded in the oiroumstanoes presently to 
ibe referred to. The oase against adoption, 
judged merely by his own oonduot at every 
stage, is almost overwhelming. He has 
eleoted to leave that oonduot of his entirely 
without explanation. If his failure to give 
evidenoe was attributable to a reluotanoe 
to testify shared with many Indians of 
high caste, that is unfortunate, because in 
the present case his failure to testify has 
strained judioial oredulity to breaking 
.point. 

The absence of the appellant from the 
witness-box in this suit leads to inferences 
as to the honesty of his oase whioh, of 
themselves, are well nigh fatal to the 
possibility of its success. So manifold are 
the faots, whioh required explanation, that 
the judioial inference is almost irresistible 
that his case is not, and, in any of its 
three parts — the fraud of the respondent 
in relation to the deed of gift, the alleged 
adoption, and the alleged will of Partab — 
has never been an honest oase. The only 
answer of substanoe to this view is that it 
involves, so it is said, a finding of deliberate 
perjury on the part of some witnesses of 
high position, who amongst a oloud of 
unconvincing testimony deposed to the 
ceremony of adoption, with apparently no 
interested purpose of their own to serve. 

Their Lordships might have taken a 
different view of this aspect of the oase, 
had the evidenoe against adoption been 
•less overwhelming than it is. They do not 
forget the ruling of this Board in 14 MIA 


346. 1 But with that opposing evidence 
standing they are led to discount the affir- 
mative evidenoe of the witnesses referred 
to without thereby imputing to them deli- 
berate perjury. They remember a faot not 
alluded to in the judgments below, that the 
appellant who seems always to have been 
treated by the Raja Partab, as his heir, 
might easily be supposed by them, after a 
lapse of many years and with a little 
suggestion, to have been the subjeot on 
some oooasion of a oeremony of adoption, 
But however this may be, their Lordships 
are clear in their conclusion that no adop. 
tion has, in faot, been proved. Nor has the 
will of Partab Bahadur Singh propounded 
by the appellant been proved, as their 
Lordships think, to be the will of the Raja. 
The will itself is a strange document. 
Beginning with a statement by the testator 
— then only 47 — that he had no son nor 
was there then any hope that he would 
have one, it proceeds : 

“I have adopted out of my own will Lai Durga 
Bakhsh SiDgh, son of Babu Parmeshur Bakhsh 
Blngh, who is my own nephew and do hereby 
make a will in writing in favour of the said Lai 
Durga Bakhsh Singh in respeot of the whole pro- 
perty moveable and immovable and the entire 
Kutari Estate. ...” (The testator goes on some- 
what inconsequentially) “and I further agree that 
if perohanoe a son is born to me then he shall be 
the owner of the estate and shall get all rights, 
that if no son be born to me then after my death 
as long as Lai Durga Bakhsh Singh remains 
minor, Rani Brij Raj Kuar shall be the manager . 
of the estate, that when Lai Durga Bakhsh Singh 
attains majority the said Rani Brij Raj Kuar 
Bhall get mutation of names effeoted in bis favour, 
that Lai Durga Bakhsh Singh himself shall have 
the power to got mutation of names effeoted in 
his name in respeot of the entire talukA and other 
property and that Lai Durga Bakhsh Singh shall 
pay malntenanoe allowance to Rani Brij Raj 
Kuar till her life aooordlng to her status”. 

By the respondent, it is pointed out with 
reference to this will, that almost, if nob 
entirely otiose, had there been an adoption, 
it might be useful to prove even an undated 
adoption under the testator’s own hand 
and be useful also to explain, had there 
been an adoption, the aotion of the respon- 
dent in obtaining mutation in her own 
name and in assuming management of the 
estate after the Raja’s death, a course o£ 
procedure on her part whioh was taken, 
their Lordships are on the evidenoe satis- 
fied, in the oiroumstanoes already described 
and with no reference whatever to the 
appellant or to this will of whioh the 

1. Ramamanl Ammal v. Kulanthal Natohear, 
(1870-72) 14 M I A 846=17 W R 1=2 8a t 
736=2 Suther 493 (P 0). 
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respondent, as she swore in evidence, had 

never heard. In these circumstances the 

clearest evidence of the genuineness of the 

will was called for from the appellant and 

on that issue, his case was, at best a poor 

one. The evidenoe that the signature of 

the testator is genuine is their Lordships 

think, as good or as bad as is the evidenoe 

that it is a forgery. More serious is it that 

although two out of the four attesting 

witnesses to the will are still alive, one 

only, and he a person whose association 

herewith with the will was strangely 

fortuitous, was put into the box. The other 

upon whose integrity doubt was oast by the 

respondent was not called, although sub. 

pcenaed by the appellant. The answer that 

he was also subpoenaed by the respondent 

and not called by her is surely no answer. 

The burden of proof was on the appellant. 

But, most serious of all, this will, of which 

the respondent, as she swore, had never 

heard, was not produced until 29th October 

1929. The witness D. W. 36 who testified 

to its disoovery said that in February 1927 

he was told by the appellant to find the 

will and the horoscope in the muniment 

room of the Raj and that on searching 

he did find them there. On that it was 

essential for the appellant to explain how 

he knew of the existence of a will of which, 

so far as the reoord goes, (if the general 

•evidenoe on this point of the appellant's 

•father- in. law is discounted, as it may well 

be), no one else had ever previously even 
heard. 

It was recognized by learned counsel for 
-the appellant that if his appeal failed on 
•the two questions dealt with in this judg- 
ment, it was not to his interest further to 
•contest the decree of the Chief Court. In 
•other words it is better for him on that 
tooting that the deed of gift should remain 
inding upon him. On the whole case 

fchelr Lordahi Ps are of opinion 
that the appeal entirely fails and that it 
should be dismissed with costs. And their 

Lordships have so humbly advised His 
Majesty. 


v.b.b./b.k. 


Appeal dismissed . 


Solicitors for Appellant — 

By. S. L. Polak & Co. 
'Solicitors for Respondent— Nehr a & Co. 
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( From Patna) 

26th November 1937 

Lord Wright, Sir George Lowndes 
and Sir George Rankin. 

Raja Braja Sunder Deb — Appellant. 

v. 

Raja Rajendra Narayan Bhanj Deo 

' # Respondent. 

Privy Council Appeal No. 32 of 1936, 
Patna Appeal No. 32 of 1935. 

* Bengal Court of Ward* Act (9 of 1879), 
b. 51 Court of Wards taking charge of pro- 
perty pending suit against proprietor— Suit 
must be amended so as to produce result set 

forth in 5.51, by making manager guardian 

of proprietor -Rroper formal order to that 

effect is necessary--— If proper parties are on 

record and are dealt with on correct footing 

mere want of formality will not make void 

compromise between parties and decree of 
Court based on it. 

Whether a suit is brought before or after the 
Court of Wards has assumed oharge of the pro- 
perty of a disqualified proprietor, the Court of 
Ward s manager or the Colleotor should be made 
guardian and must represent the ward in the 

BUR. If an amendment is required owing to the 

Court of Wards taking oharge pending the suit, 
the amendment must produoe the result set forth 
in 8. 61. The suit against the proprietor becomes 
defeotwe upon his becoming a ward of the Court 
of Wards and the suit is to be reconstituted to 
satisfy 8. 61. A proper formal order to that effect 
should always be made, but if the proper parties 
are on the reoord and are dealt with on the oorreot 
V he m ? re want of for mality will not make 

void the bargain of the parties and the decree of 
the Court. [p 62 0 

™} ere there _ for ® ina J uifc againBfc the Pieter 
the Manager Court of Wards, is added as an addi- 
tional defendant, on the Manager having assumed 

°“ arg ® ° f . the Property, and a compromise is 
arrived between the parties, the validity of the 
compromise depends entirely upon whether the 
Court of Wards consented on behalf of the pro- 
prietor. If they did, the absence of a formal order 
making the Manager guardian ad litem as distinct 

from an additional defendant does not invalidate 
the deoree. [p 52 q ^ 

W. Wallaoh — for Appellant. 

A. M. Dunne and J. M. Pringle — 

for Respondent . 

Sir George Rankin.— The appellant and 
respondent are eaoh possessed of an estate 
in the District of Cuttaok in Orissa. These 
estates are situated on opposite banks of 
the river Kharsua— the appellant’s estate 
of Aui being on the southern or right 
bank and the respondent’s estate of Kanika 
on the northern or left bank. The dispute 
between the parties is as to the owner- 
ship of an island ohur which by 1913 had 
formed in the bed of the river at a spot 
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between the appellant’s mauza of Ekma- 
nia and the respondent’s mauza of Patar- 
pur. The ohur is about 70 aores in extent. 
The appellant on 19th November 1928, 
sued the respondent in the Court of the 
Subordinate Judge of Cuttack olaiming title 
not only to tbe ohur but also to 48 aores 
of the river. The trial Judge by his decree 
dated 9th July 1930, found for the appel. 
lant as to 19*51 acres of the ohur and 24 
acres of the river. The respondent’s appeal 
to the High Court at Patna was limited 
to the 19*51 aores of the ohur. On 5th 
January 1934, the High Court allowed 
the respondent’s appeal and dismissed the 
entire claim of the appellant in respeot 
of the ohur. There were certain oross- 
objeotions by the appellant which were 
dismissed. 

The ohur by 1915 or 1916 became fit 
for cultivation to some extent, and in 1917 
the appellant and respondent were both 
olaiming to be in possession of it. Pro- 
ceedings under S. 145, Criminal P. 0., 
resulted, on 6th March 1917, in an order 
by the Subdivisional Magistrate declaring 
the appellant to be in possession. The 
respondent on 28th February 1920, filed a 
suit (No. 67 of 1920) in the Court of the 
Subordinate Judge at Cuttaok olaiming sole 
right to the ohur and possession thereof. 
The appellant was the sole defendant to 
this suit as originally brought. The appel- 
lant, on 18th Maroh 1921, made an applica- 
tion under S. 6 (e), Court of Wards Aot, 
1879 (Bengal Aot 9 of 1879) asking that he 
be declared to be disqualified to manage his 
own property and that the Court of Wards 
should take charge thereof. Possession 
was taken by the Court of Wards there- 
under on 16th June 1921, but in the 
meantime, the respondent on 23rd May 
1921, applied as plaintiff in Suit No. 67 of 
1920 to have the Court of Wards’ Manager, 
Babu Padma Charan Das, appointed guar- 
dian ad litem of the appellant. This appli. 
oation was dealt with by the Subordinate 
Judge on 2nd June 1921. It was objeoted 
on behalf of the appellant that the Court 
of Wards had not yet taken possession of 
the appellant’s estate. In view of this, 
the Subordinate Judge directed that the 
Manager be added as an additional defen- 
dant to the suit. The cause title was 
amended by inserting as defendant 2 
"Babu Padma Charan Das, Court of 
Wards’ Manager” without any other 
amendment being made in the plaint. 

On 21st June 1921 — a few days after 


the Court of Wards had taken possession 
of his estate — the appellant brought in the- 
same Court a suit (No. 134 of 1921) 
against Babu Padma Charan Das, Mr. 
H. D. Van Grieoken (the Subdivisional 
Magistrate) and Mr. H. K. Brisooe (the 
Collector). In this suit — to which the res- 
pondent was not a party — the appellant 
sought (among other reliefs) a declaration 
that his letter of 18th Maroh 1921, asking 
that he be deolared a disqualified proprie. 
tor, had been obtained from him by undue 
influence and that he was under no obli- 
gation to make over his estate to the 
Court of Wards. On 10th July 1922, the 
appellant filed a petition withdrawing this 
suit. The Court of Wards was in faot in 
possession of the appellant’s estate from 
16th June 1921, until 16th June 1926* 
when it was released to the appellant. 

The appellant’s explanation of his vary- 
ing attitude towards the Court of Ward® 
is that his original application in Maroh 
1921, to be treated as a disqualified pro- 
prietor, was due not to financial embarrass- 
ment but to the faot there were pending 
against him a number of criminal prose, 
outions, and that these were withdrawn 
in April 1921, as a result of his having 
made the application. It is in evidence- 
that when in June 1921 the Court of 
Wards took oharge of the appellant’s 
property, a quantity of arms were found 
thereon, and a criminal oharge under ths 
Arms Aot was brought against the appel. 
lant in respeot thereof. The appellant now 
seeks to explain his withdrawal on lOtb 
July 1922, of his suit against the manager 
and the district offioers, by saying that he* 
did so to obtain withdrawal of this prose- 
cution whioh in faot was shortly after» 
wards withdrawn. These explanations,, 
even if they be aooepted, do not now enable 
the appellant to dispute that for five years 
from 16th June 1921 the Court of Wards 
was in faot and in law in oharge of his 
estate he being their ward and a disquali- 
fied proprietor. On 22nd December 192& 
a petition was presented to the Court in 
the respondent’s Suit No. 67 of 1920. Its 
heading and oontents were as follows : 

Raja Rajendra Narayan Bhunj Deo Plaintiff . 

versus 

Raja Brajasunder Deb, a Ward of 
Court by hie next friend and 
guardian Padma Cham Dae, 

Manager, under the Court of 

Wards ... ... ... Defendant* 

The humble petition of the above*named plain- 
tiff and defendant respeotfully showeth ; 
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That after the institution of this auit the original 
defendant s estate has been taken over by the 
Court of Wards in its charge, and the Manager 

under the Court of Wards has been substituted as 
guardian for the suit. 

, th ®, oi y> fluit s pending between the 
plamhfl and the defendant having been agreed 
to be settled out of Court and the land in dispute 
in this suit whioh ie a bit of ohur land within 
the river Kharsua being situated nearer to the 
boundary of Kanika, and the intervening water 
ohannel being fordable from the Kanika side and 

Bhou/iTvTt f j 1, th ! P®? 11 ® 8 a e r ® 0 plaintiff 
Bhould get a deoree in this suit for the land claim- 

* ul °° 8fc8 ’ The plaintiS gives up his claim 

tw n? PC - 0 t flt8 an 5 dama S es aB <J tte parties pray 
that the suit may be disposed of accordingly. 

It appears that there were pending bet 

ween the appellant and respondent a num- 
ber of suits and applications and that a 
general settlement of them all had been 
oome to. The petition in Suit No. 67 was 
only one out of a number of suoh petitions 
presented in different suits. It was signed 
by Mr. Das Gupta, the Government Plea- 
der, whose duty it was to advise the 
Court of Wards, and by the pleader for 
the present respondent. It was signed on 
the following day by Mr. P. C. Das, the 
Manager. The Subordinate Judge deoreed 
the suit m terms of the compromise and a 
formai deoree bearing date 22nd December 
1922 was drawn up. In that deoree the 

°1 th0 ap P 0llari,i and of “Babu 
Padma Charan Das, Court of Wards’ 

Manager were given as defendants 1 and 

^ and the deoree follows the terms of the 

petition verbatim, including the statement 

tnat the manager under the Court of 

for th« ha - 9 f ” 09 t 8ubstitnt0d as guardian 
for the. suit. In execution of this deoree 

possession was, on 30th March 1923, ob. 

ained by the respondent, who was still in 

possession on 19th November 1928, when 

lant Pr6Sent 8Ult WaS broughfc fa y fc he appel- 

in ° 8 hi8 „ olaim to the ohur lands 

in suit, the appellant had necessarily to 

rir 1 ', 6 de ° r00 0f 22nd Deoam - 

i u 0t asld0 as not binding upon 

th°' i v lo ob “‘° 

fe n fcb0 “ atfc0r of the compromise 
e alleged that the manager held land 

nnder the respondent and was under obli 
gation to the respondent in other ways • 
that the respondent took advantage of his 
nfluence over the manager; that fraudu- 
lent reports m favour of the compromise 
were submitted to the Board of Bevenue 
whose sanotion was obtained by misrepre 


sentation of facts. At the trial the Sub- 
ordinate Judge aooepted this oase holding 
that the oompromise deoree was ‘‘tainted 
with fraud and misrepresentation. ” This 
conclusion the High Court on appeal 
thought to be without any basis and 
altogether unjustifiable.” Their Lordships 
have no difficulty in upholding the decision 
of the High Court upon this issue. There 
was no evidence of any fraudulent reports 
or of any misrepresentation by the mana. 
ger : the compromise was negotiated at 
the Collector s suggestion, provisional terms 
being obtained from the respondent and 
elaborately examined by the Colleotor and 
the Commissioner with the advice and 
assistance of the Government Pleader. 
J-he terms were only accepted after cer- 
tain alterations had been agreed to, though 
the alterations did not refer to the parti 

f° n U fR r C t U A u°u , iD que8fcion ' The manager’s 
father had held land under the respondent, 

but there was no other basis for the sug. 
gestion that the manager was under obli. 
gation to the respondent or under his 
influence. Upon the merits of the com- 
promise the burden lay heavy on the 
appellant to show the preoise efifeot of the 
oomplete bargain and its unfairness when 
taken as a whole. The trial Judge did 
not properly appreciate this : as the appel. 
lant s claim to this ohur was given up he 
thought the respondent had to show that 
there was due compensation in respect of 

wh h °fl er rT° a u e ^ Their Lor dships hold 

with the High Court that the compromise 

was made in good faith and was in the 
interest of fche Aul estate. 

In these ciroumstances learned oounsel 
for the appellant has sought before their 

S?**! ‘° mai °tain this appeal upon a 
point whioh was not taken at the trial 
but was raised for the first time in argu- 
ment before the High Court. This is a 
eohnioal point and depends entirely upon 

1 ° rd6r mad0 ° D 2nd 
192! m Suit No. 67 of 1920. It is said 

that beoause the Court of Wards Manager 

G ; Da8 ' waa “ ade an additional 
defendant and not made guardian ad litem 

of the appellant, the appellant can con- 
tend, that the oompromise deoree in that 

suit is not binding upon him unless it be 

^ h0 ? 0n80nted ‘o it. It appears 
that letters written to him about the pro 

posed oompromise on behalf of the Court 

of Wards were returned as the appellant 

refused to receive them, but he can hardly 

expeot credenoe for a suggestion that he 
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did nofc soon come to know of the compro- 
mise as to the island in the Kharsua and 
all other matters between him and the res- 
pondent. If he were an independent 
party entitled as defendant 1 to aot on his 
own behalf, he oould not stand by from 
1921 till November 1928, and then repu- 
diate the compromise; nor could he repu- 
diate it as regards the ohur now in suit 
without repudiating it as a whole. In 
fact and in law however his position in 
Deoember 1922 was that he was a dis- 
qualified proprietor : without the Court of 
Wards upon the record the suit as against 
him was defective : strictly and formally 
his consent was not necessary and his 
dissent mattered nothing. The validity of 
the compromise depends entirely upon 
whether the Court of Wards consented on 
his behalf. If they did, the absenoe of a 
formal order making their manager guar- 
dian ad litem as distinct from an addi- 
tional defendant does not invalidate the 
deoree. If it be taken that the reoitals in 
the deoree itself did not make the mana- 
ger guardian for the appellant, still they 
recognized his authority as suoh. Whe- 
ther a suit be brought before or after the 
Court of Wards has assumed oharge of the 
property of a disqualified proprietor, the 
Court of Wards’ manager or the Collector 
should be made guardian and must repre- 
sent the ward in the suit. It is impossible 
to suppose that the ultimate constitution 
of the suit is to be different according to 
the date of institution. If an amendment 
is required owing to the Court of Wards 
taking oharge pending suit, the amendment 
must produoe the result set forth in S. 51 
of the Aot. Whether to suoh a case the 
machinery of R. 10 of O. 21, Civil P.^ 0., 
applies is arguable, but the suit as against 
the proprietor becomes defective upon his 
beooming a ward of the Court of Wards* 
and the suit should be reconstituted to 
satisfy 8. 51. A proper formal order to 
that effect should always be made, but if 
the proper parties are on the record and 
are dealt with on the oorreot footing, the 
mere want of formality will not make 
void the bargain of the parties and the 
deoree of the Court. Their Lordships will 
humbly advise His Majesty that this 
appeal should be dismissed with coats. 
r.m./r.k. Appeal dismissed , 

Solicitors for Appellant — 

Hy. S. L, Polah <£ Co, 
Solicitors for Respondent — 

A. J, Hunter & Co, 
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Lord Wright, Sir George Lowndes 
and Sir George Rankin. 

Mercantile Bank of India Ltd, 

Appellants. 


v. 

Central Bank of India Ltd, 

Respondents. 

Privy Council Appeal No. 54 of 1936. 

>!* (a) Pledge— Pledge of railway receipt* — 
Pledge operates as pledge of goods— Pledgee 
does not lose his rights as pledgee by tem- 
porarily handing over receipts to pledger for 
collecting goods from Port Trust and putting 
them into pledgee's godowns. 

A railway reoelpt ia a dooument of title and a 
pledge of the railway reoelpt operates as a pledge 
of the gooda, though by the general law a pledge 
of doouments la not prlma fade deemed to be a 
pledge of the gooda. The pledgee does not loae hla 
right of property aa pledgee by parting with the 
ouatody of the railway reoeipta or by entrusting 
them to the pledger or hla agents or mandatories 
■ for the apeolal purpose of convenient dealing with 
the gooda by oolleoting them from the Port Trust 
and putting them into the pledgee’s godowna. 
Suoh a procedure la the usual oourae of busineBB 
and is either neoeasary or at least convenient for 
the oonduot of the busineBB : A I R 1934 P C 246 , 
Foil, t p 64 0 

ajc « (b) Estoppel — Estoppel by conduct, 
neglect or representation discussed — Bank A 
advancing loans to merchant on pledge of 
railway receipts — Following usual practice, 
receipts handed over back to merchant for 
collecting goods from Port Trust and storing 
them in bank’s godowns— Merchant fraudu- 
lently pledging same receipts to bank 3 and 
obtaining second advance — Suit by A against 
B for conversion— Plea of estoppel by repre- 
sentation held could not be relied on by 3 
against A — Law under S, 115, Evidence Act 
is same as English law. 

The law of estoppel whloh 8. 115, Evidenoe Aot 
enaotaia the same aa the English law : 20 Cal 296 
(P C ), 3al. on. [P 68 0 2 ; P 69 0 1] 

Though estoppel la described as a mere rule of 
evidenoe, it may have the effeot of oreating sub- 
stantive rights aa against the person estopped. 
Estoppel, whioh enables a party as against another 
party to olalm a right of property whioh in faot 
he does not possess, is described as estoppel by 
negligenoe or by oonduot or by representation or 
by holding out of ostensible authority. 8uoh 
estoppel is based on the existence of duty whioh 
the person estopped is owing to the person led into 
wrong belief or to the general publlo of whom the 
person is one. There is a breaoh of duty if the 
party estopped has not used due precautions to 
avert the risk. The detriment may entitle the 
innooent third person either to proseoute or to 
defend a olaim. His identity may be asoertalnable 
only by the event, in the sense that he has turned 
out to be the member of the general publlo actu- 
ally reaohed and affeoted by the oonduot, negll* 
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genoe, representation or ostensible authority : 
English case law reviewed. [P 66 C 2 ; P 66 0 2 ; 

P 58 C 2] 

Bank A advanced loans to a merohant on the 
pledge of railway receipts. Following the usual 
practice, the railway receipts were handed over 
back to the merohant for the Bpeoifio purpose of 
clearing goods represented by the railway receipts 
from ^ the Port Trust and storing them in the 
bank’s godowns. The bank did not put its stamps 
on the railway reoeiptB, The merohant fraudu- 
lently pledged the same railway receipts to bank 
E and obtained a second advance. Thereupon 
bank A brought against bank B an action for con- 
version. Bank B raised a plea of estoppel against 
bank A : 


Held that the plea of estoppel could not be 
availed of. Bank A did not owe any duty to bank 
B in the matter. There was no relationship of 
contraot or agency. There was also no representa- 
tion by bank A which had no reason to think that 
it was representing to anybody that the merchant 
had any title to dispose of the goods. The railway 
reoeipts were not dangerous things ; there was no 
question of arming the merohant with them. The 
railway receipt, though a dooument of title, was 
in form merely an authority to take delivery of 
the goods and the possession of suoh a dooument 
contained no representation that the holder had 
any implied authority or right to dispose of the 
goods. It was at the best an ambiguous dooument. 
Its possession no more conveyed a representation 
that the merohant was entitled to dispose of the 
property than the actual possession of the goods 
themselves would have oonveyed any suoh repre- 
sentation. It was not like a negotiable instru- 
ment. The dooument on its faoe oonveyed no 
representation when presented that the merohant 
was invested with full disposing power. It was 
not indeed true to say without qualification that 
people were not bound to contemplate the possibi- 
lity of, or take precautions against, forgery or 
fraud being committed. Bank A therefore was 
entitled to rely on the rule of law that no one 
could pass a better title than he possessed 

[P 55 0 1, 2 ; P 57 0 1, 2 ; P 58 0 1] 

Held further that the failure to place its 
stamps would make no difference. It was not the 
praotioe nor duty as between the two banks to 
adopt suoh a praotioe, - r< - [P 68 0 2] 


(c) Banker and Customer — Negligence o: 
... 0 mode of drawing cheque— Liabi 

'I** customer- What must be shown stated 

{Obiter). 


Even if there is a duty as between the banker 
and the oustomer in drawing a cheque in a proper 
mode, it must be shown, in order to hold the cus- 
tomer liable for negligence in drawing cheques, that 
there was a breaoh of the duty by the negleot of 
^? e n UP , Ual and P ro P er precaution : (1918) A C 
777 » BeL on * [P 67 G 1, 2] 

(d) Contract Stock Exchange transactions 
— Broker is assumed to have full authority to 
deal with securities in his custody (Obiter). 

Stock-brokers in the ordinary course of business 
are employed to sell, to buy and to raise money 
upon as well as to keep in custody the securities of 
their customers and accordingly it is a reasonable 
assumption that the broker haB full authority to 
deal with the eeourities : (1892) A C 201 , Bel . on. 

[P 68 0 1] 


A. T. Miller and 0. P. Harvey — 

for Appellants. 

Sir Stafford Cripps and W. Wallaoh — 

for Respondents. 

Lord Wright. The appellants and the 
respondents are limited companies carry- 
ing on the business of bankers in Madras. 
The appeal is against the judgment of the 
Appellate Court of Madras who have held 
the appellants liable to the respondents 
for the conversion of their property. The 
question arises out of a series of frauds 
committed by a firm of merchants named 
C. K. Narayana Iyer & Sons, who will be 
referred to hereinafter as “ the merchants. ” 
They were a firm who, until the frauds 
became disclosed, had enjoyed the highest 
standing and repute in Madras where they 
carried on a large business as buyers and 
exporters of ground-nuts. Their practice 
was to purchase the ground-nuts from the 
up-country growers and have them des- 
patched by rail to Madras. The railway 
companies and the Madras Port Trust, 
which had its own railway system within 
the Port, had a working arrangement bet- 
ween them under which the Trust took 
over the consignment of nuts on their 
arrival at the Port and lodged them in 
the first instance in their godowns. The 
ground nuts were covered in respect of each 
consignment or wagon load by a dooument 
called a “ railway receipt, ” which contain- 
ed particulars of the goods and the names 
of the consignor and consignee. In all the 
consignments in question in these proceed- 
ings, the merchants were entitled to obtain 
delivery of the goods under the railway 
receipts, either beoause they were named 
as the consignees or beoause, if they were 
not so named, the dooument had been 
endorsed by the named consignee. The rail- 
way receipts contained conditions to the 
effect that the railway receipt must be 
given up at destination by the consignee, 
failing whioh the railway might refuse to 
deliver, and that the signature of the con. 
signee or his agent in the delivery book at 
destination should be evidence of complete 
delivery. They also provided that if the 
consignee did not himself attend to take 
delivery, he must endorse on the receipt a 
request for delivery to the person to whom 
he wished it to be made. 

Both the appellants and the respondents 
had been in the habit of making loans to 
the merchants on the security of the goods 
covered by the several railway reoeipts ; 
the praotioe was that the merchants should 
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deliver to the bank the relevant railway 
receipts by way of pledge, giving at the 
same time to the bank a promissory note 
for the amount advanoed and a letter of 
lien. The bank would then pass the rail- 
way receipts on to their own godown 
keeper so as to enable him to obtain pos- 
session of the goods. What was in practice 
then done was for the bank’s godown 
keeper, in order to avail himself of the 
merchants’ services, to hand the railway 
receipts back to the merchants, but only 
for the speoific purpose of olearing the goods 
from the Port Trust and storing them in 
the bank’s godown. The character and 
effeot of this oourse of business was dis- 
cussed by the Board in (1935) A C 53. 1 It 
was there held that the railway reoeipt 
was a document of title within the mean- 
ing of S. 178, Contraot Aot, 1872, and that 
a pledge of the railway reoeipt operated 
under that seotion, whioh was in force at 
material times but has since been repealed, 
as a pledge of the goods, though by the 
general law a pledge of documents is not 
prima facie deemed to be a pledge of the 
goods. It was also held by the Board in 
that case that the pledgee did not lose his 
right of property as pledgee by parting 
with the custody of the railway receipts or 
by entrusting them to the merchants or 
their agents or mandatories for the speoial 
purpose of convenient dealing with the 
goods by oolleoting them from the Port 
Trust and putting them into the bank’s 
godown. It was said by the Board that 
such a procedure was in the usual oourse 
of business and was obviously either neoes- 
sary or at least convenient for theconduob 
of the business. 

The railway reoeipts oonoerned in this 
oase were 35 in number. The merchants, 
in aooordanoe with the praotioe and for 
the purpose described above, were given 
by the respondents the reoeipts and they 
fraudulently obtained a second advance 
from the appellants. It was found that 
in January and February 1929 the mer- 
chants followed a systematic oourse of 
fraud in their dealings with both the appel- 
lants and the respondents. After having 
obtained railway reoeipts from either the 
appellants or the respondents, as the oase 
might be, they repledged them with the 
other bank, that is to say, if the railway 

1. Offioial Assignee of Madras v. Mercantile Bank 
oflndia, (1934) 21 A I R P 0 246=(1995) A 0 
63=162 I 0 730=61 I A 416=68 Mad 181= 
104 L J P 0 1=162 L T 170 (P 0). 


reoeipts had been pledged in the first 
instance with the appellants they took 
them to the respondents and obtained 
advanoes on them as if they had not 
been already pledged, and conversely, 
if they had been first pledged with the 
respondents they took them to the appel. 
lants and obtained advanoes from them. 
There was however one difference bet- 
ween the two banks, in that the prao- 
tioe of the appellants was to place their 
stamp on the railway reoeipt when they 
took it by way of pledge. That prao- 
tioe was not adopted by the respondents 
until about the end of the period covered 
by the fraudulent operations. The addi- 
tion of the stamp had no effeot in law and 
was not, it seems, generally adopted by 
banks, but it would naturally, according to 
the evidenoe, put the other bank on inquiry. 
The merchants however were not unequal 
to dealing with this complication. They 
followed the simple prooess of obtaining 
delivery of the goods if the railway 
reoeipts bore the bank's stamp and there, 
upon pledging the goods themselves with 
the other bank. It was rightly not con- 
tested that suoh a pledge of the aotual 
goods was invalid. In due oourse the 
frauds beoame known and the merchants 
were declared insolvent. Thereupon the 
respondents brought against the appellants 
an aotion for conversion out of whioh the 
present appeal arises. It was found by the 
trial Judge, and is not now contested, that 
the respondents having obtained a valid 
pledge of the goods from the merchants by 
the pledge of the reoeipts, did not lose 
their rights as pledgees by what the mer. 
ohants then did when they purported to 
pledge the goods with the appellants. This 
followed from S. 178, Contraot Aot, 1872, 
as interpreted in (1985) A 0 63. 1 This 
seotion, in foroe at material times, though 
since repealed, is in the following terms: 

178. A person who is In possession of any goods, 
or of any bill of lading, dook warrant, warehouse- 
keeper's oertlfioate, wharfinger’s oertifioate, or 
warrant or order for delivery, or any other docu- 
ment of title to goods, may make a valid pledge of 
suoh goods or doouments; Provided that the 
pawnee aofcs in good faith, and under oiroum- 
stanoes whioh are not suoh as to raise a reason- 
able presumption that the pawnor is aotlng impro- 
perly; Provided also that suoh goods or doouments 
have not been obtained from their lawful owner, 
or from any person in lawful oustody of them, by 
means of an offenoe or fraud. 

It has been found in the Courts below 
that the merchants obtained the doou- 
ments or goods by means of an offenoe or 
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fraud within fche meaning of the section, 
because the true inference from the facts 
was that they obtained the documents 
with no intention of fulfilling their duty as 
mandatories but with the dishonest inten- 
tion of perpetrating the frauds which they 
actually committed. The correctness of 
that ruling was not challenged before the 
Board. The appellants however claimed 
that they were entitled to succeed in the 
action on the ground which is set out in 
their amended defence in the following 
paragraph: 

The plaintiff bank having plaoed 0. K. N. & 
Sons in possession of the railway receipts without 
anything therein to indioate that the plaintiff 
bank had any interest therein or that 0 K. N. & 
Sons were not the owners thereof, enabled 0. K. 
N. & Sons to hold themselves out as the owners 
thereof and thereby to pledge the said railway 
receipts for value with the defendant bank, who 
aoted in good faith, and the plaintiff bank is 
therefore estopped from setting up its title against 

that of fche defendant bank to the relative goods 
or their value. 

It has been this plea which has been 
the subject of debate in the present appeal. 
Both Courts below have decided against 
it. It is admitted that the respondents 
made the advances completely bona fide; 
they only did what they had done for some 

time previously without any misadventure. 
They had regularly had dealings with the 
merchants over a prolonged period. The 
merchants were a firm of the highest 
standing and reputation of whose rectitude 
end solvency there had been no question 
or suspicion. In delivering the railway 
reoeipts to the merchants the respondents 
followed a practice which had long been 
consistently followed both by the appel- 
lants and the respondents. No authority 
had been given to the merchants to deal 
with the goods otherwise than by handling 
them for the limited purpose which has 
been stated. On these facts it would 
prima facie seem impossible to say that 
the respondents made any representation 
to the appellants that the merchants had 
authority or were entitled to obtain an 
advance on the goods for themselves. 
There would appear to be no reason for 
eaying that the respondents committed 

any breach of any duty owing either to 
the appellants or to anyone else. All that 
the respondents did was, it would seem, to 
deal with their own property, as pledgees, 
m the usual oourse of business which was 
well known to and had been followed both 
by the appellants and the respondents. It 
would seem accordingly, that they were 


entitled to rely on fche rule of law that no 
one could transfer a better title than he 
possessed, save in the exceptional oases 
not here material, such as sales in market 
overt or where there has been a transfer 
of property avoidable on the ground of 
fraud but not yet avoided or where the 
special provisions of the Factors Acts 
apply. It has however been strenuously 
contended on behalf of the appellants that 
the circumstances here raise what isoalled 
an estoppel, and that fche respondents are 
precluded by their conduct from denying 
as against fche appellants that fche mer- 
chants had fche right, whioh they pretended 
to have, of pledging fche goods as owners, 
the bona fides of the appellants not being 
in question. The estoppel is relied on as 
giving to fche appellants the substantive 
right of claiming a valid pledge of fche 
goods, taking priority over fche pledge to 
fche respondents, since though estoppel has 
been described as a mere rule of evidenoe, 
it may have the effect of oreating subsfcan- 
fcive rights as against fche person estopped. 
Of the many forms whioh estoppel may 
take, it is here only necessary to refer to 
that type of estoppel whioh enables a 
party as against another party to claim a 
right of property whioh in fact he does 
not possess. Suoh estoppel is described as 
estoppel by negligence or by conduct or by 
representation or by a holding out of 
ostensible authority. The argument has 
been variously put on behalf of fche appel- 
lants. They have olaimed to succeed upon 
the broad rule stated by Ashhursfc J. in 
(1787) 2 Term Rep 63 2 at p. 70, that “wher- 
ever one of two innocent persons must 
suffer by fche aofcs of a third, he who has 
enabled suoh third person to oooasion the 
loss must sustain it.” The decision of fche 
Board in (1928) A G 72 3 was oifced as one 
in which it was said that fche case was a 
plain oase for fche application of that 
principle. . The facts were that a grower 
of ooooa in the Gold Coast Colony had 
consigned by railway cocoa to a merohant 
at fche port in fche expectation of his buying 
fche cocoa. The merohant, instead of con- 
cluding fche purohase, purported to sell fche 
ooooa as for himself to a third party, the 
appellants, who purchased in good faith 
and paid fche full price to fche merohant as 
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seller. In an aotion for conversion brought 
by the grower, the Full Court of the Gold 
Coast held that no property had passed 
because the merchant had no title. That 
judgment was reversed by this Board, 
who said that : 

To permit goods to go into the possession of 
another, with all the insignia of possession thereof 
and of apparent title, and to leave it open to go 
behind that possession so given and aooompanied, 
and upset a purohase of the goods made for full 
value and in good faith, would bring confusion 
into mercantile transactions, and would be incon- 
sistent with law and with the principles so 
frequently affirmed, following Lickbarroio v. 
Mason. 2 

What is there stated, it may be, would 
cover this case if it is applied without 
qualification. But in their Lordships’ 
judgment it is impossible to acoept with, 
out qualification as a true statement of 
law the principles there broadly laid 
down. It may well be that there were 
faots in that case not fully eluoidated in 
the report which would justify the deci- 
sion, but on the face of it their Lordships 
do not think that the case is one whioh it 
would be safe to follow. This was, it 
seems, the opinion of Lord Sumner, who, 
in a striking instanoe of a case where 
estoppel by oonduot or representation was 
negatived, the case in (1926) A C 670 4 * at 
page 693, said : 

There was no duty between Jones, Ltd., and 
WarlDg & Gillow, Ltd., and without that, the 
wide proposition of Aehhurst J. in (1787) 2 
Term Rep 63 2 would not apply [see observations 
of Lord Maonaghten and Lord Lindley in (1902) 
A 0 826® and of Lord Parmoor in (1918) A 0 777,® 
whioh were apparently overlooked in (1926) A 0 
72®]. 

Lord Sumner thus puts the principle of 
estoppel as depending upon a duty. The 
passage to whioh he refers in Lord Par- 
moor’s speeoh in (1918) A C 777, 6 pointed 
out that the rule expressed by Ashhurst J. 
was too wide and said that the aoourate 
rule was stated by Blackburn J. in (1863) 
2 H Si C 176 7 at page 182. There Black- 
burn J. referring to the judgment in the 
Court below of Wilde B. said : 

4. Jones Limited v. Waring & Gillow Ltd., (1926) 
A 0 670=96 L J K B 918=196 L T 649=82 

Com Cae 8=70 8 J 766=42 T L R 644. 

6. Farquharson & Co. v. King & Co., (1902) A 0 
926=71 L J K B 667=86 L T 810=61 W R 
94= 18 T L R 666. 

6. London Joint Stock Bank v. Maomillan, (1918) 

A 0 777=88 L J K B 65=119 L T 387=23 
Com Cas 416=62 8 J 660=94 T L R 609. 

7. Swan v. North British Australasian Co., 
(1869) 2 H & O 176=82 L J Ex 278=10 Jur 
(N B) 102=11 W R 862. 


He omits to qualify the rule he has stated by 
saying that the negleot must be in the transao- 
tion itself, and be the proximate cause of leading: 
the party into that mistake; and also, as I think, 
that it must be the negleot of some duty that is 
owing to the person led into that belief, or, what 
comes to the same thing, to the general public of 
whom the person is one, and not merely negleot 
of what would be prudent in respeot to the party 
himself, or even of some duty owing to third per- 
sons, with whom those seeking to set up tha 
estoppel are not privy. 

To the same effect in (1902) A C 325 6 at 
page 342 Lord Lindley said : 

It is, of oourse, true that by employing Capon 
(the fraudulent olerk) and trusting him as they 
did, the plaintiffs enabled him to transfer the 
timber to anyone; in other words, the plaintiffs in 
one sense enabled him to oheat both themselves 
and others. In that sense, every one who has a- 
servant enables him to steal whatever is within 
his reaoh. 

Lord Lindley then pointed out that the 
diotum of Ashhurst J. is too wide. Thie 
has been pointed out by other Judges. Ib 
was indeed not necessary to the deoision 
of the case whioh was before Ashhurst J. 
The oase in (1926) A C 72 s is also inconsis- 
tent with the oase in (1878) 3 C P D 32,* 
where it was held that the oonduot of the 
plaintiff in leaving the dook warrants, 
whioh were the indioia of title, in the 
hands of a vendor of the goods after he 
had been paid by the plaintiff as purchaser, 
without any change being made in the 
books of the dook company, did not dis- 
entitle the plaintiff from olaiming for oon- 
version against the defendants, who in 
good faith made advanoes to the fraudu- 
lent vendor on the seourity of the dook 
warrants thus left in his hands. In one 
sense the plaintiff by leaving the indioia 
of title in the vendor’s hands had enabled 
him to defraud the defendants, but it was 
held by the Court of Appeal that, in the 
words of Oookburn C. J. : 

The oase for the plaintiffs rests on the general 
proposition of law — whioh as a general proposition 
oannot be oontested— that the mere possession of 
the property of another, without authority to 
deal with the thing otherwise than for the pur- 
pose of safe custody, aB was the oase here, will 
not, if the person so in possession takes upon, 
himself to sell or pledge to a third party, divest 
the owner of his rights as against the third party 
however innooent in the transaction the latter 
party may have been. 

The Chief Justioe adds that if it were 
held that in suoh a oase there was an 
estoppel, the Faotors Acts, whioh give a 
limited proteotion in oertain oases to the 

8. Johnson v. Credit Lyonnais, (1878) 9 0 P D 
82=47 L J 0 P 241=97 L T 667=26 W R 
195. 
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unauthorized sale of goods, would have 
been unnecessary. In their Lordships’ 
judgment, it oannot be said that the res- 
pondents owed any duty to the appellants 
in the matter. There was no relationship 
of contract or agency. They had no reason 
to think that the documents would ever 
be handed to the appellants. Mr. Millers 
contention that estoppel does not depend 
on the existence of a duty is, in their 
Lordships’ judgment, refuted by the autho- 
rities already cited and many other like 

authorities which it is not neoessary to 
cite. 


Mr. Miller however argued that the 
necessity of a duty to constitute an estop- 
pel only applied to an estoppel based on 
conduct or negligence, whereas an estoppel 
based on representation was different. He 
contended that the mere form of the rail- 
way receipts contained a representation 
by the respondents to any person to whom 
the merchants might produce it, that the 
merchants had the power to obtain a 
pledge on the security of the goods. There 
was, he contended, in this way a represen- 
tation of authority whioh bound the res- 
pondents beoause it enabled the merchants 
to mislead the appellants. No question of 
duty or negligence arose on this view of 
the position, so he submitted. The docu- 
ment on its face conveyed a representation 
when presented by the merchants to the 
respondents that the merchants were in- 
vested with full disposing power. No autho- 
rity was cited whioh in their Lordships’ 
judgment would justify any such wide pro- 
position. It is not indeed true to say 
without qualification that people are not 
bound to contemplate the possibility of, or 
take precautions against, forgery or fraud 
being committed. (1918) A C 777 6 is a 

J. n ^hioh bank’s oustomer was 
held liable beoause he had facilitated the 
fraudulent alteration of a oheque by so 
drawing the oheque as to leave a spaoe 
which the forger could fill up and thus alter 
the amount of the oheque. But that deoi- 
sion was expressly based on the existence 
of a duty arising from the oontraot bet- 
ween banker and customer and was distin. 
guished on that ground from (1896) A G 
5H where any duty was negatived. Even 
if there is a duty as between the banker 
and the oustomer in drawing a oheque it 
must be shown that there was a breach of 


9. Soholfield v. Londesborough, (1896) A 0 614 
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the duty by the negleot of some usual and 

proper precaution. It was by the absence 

of suoh proof that the case in (1932) 1 KB 

544 9 10 was distinguished from the case in 

(1918) A C 777. 6 In the present case nob 

only was there an absence both of any duty 

or of anything amounting to a neglect of 

usual precautions, but there was in their 

Lordships’ judgment no ground for finding 

any representation. There was no reason 

for the respondents to think that they 

were representing to any body that the 

merchants had any title to dispose of the 

goods. The ^ railway reoeipts were not 

dangerous things; there was no question of 

arming the merchants with them. It is 

only in special conditions of fact that an 

estoppel by representation can be estab- 
lished. 


mere are very few oases of actions for 
conversion in which a plea of estoppel by 
representation has succeeded. Suoh a case' 
was (1895) 1 Q B 521 11 whioh was relied 
on by Mr. Miller. There was in that oase 
an actual transfer of goods lying in a 
warehouse, to the order of Fletoher, a 
transfer made on the express instructions 
of the owner of the goods, who was induced 
to do so by Fletcher’s fraud : Fletcher then 
sold the goods to an innocent purchaser* 
who, before paying the price, obtained a 
statement from the warehouseman that he 
held the goods to Fletcher’s order. That, 
was held to be a oase where both the 
warehouseman and the owner were estop- 
ped from denying the rights of the pur- 
chaser. The warehouseman had in fact 
attorned to the purchaser and it was also- 
held that there had been a holding out by 
the true owner of the goods that Fletcher 
was oapable of giving a good title. That 
was a very different oase from the present. 
A similar principle of holding out has been 
applied in the oases where a share certifi- 
cate with a transfer in blank has been 
placed in the hands of a stockbroker or one 
in a similar position, and where it has 
been held that there was a representation 
whioh constituted an estoppel. Suoh a oase 
is illustrated by (1914) 2KB 168, 13 where 


10. Sliogsby v. District Bank Ltd., (1932) 1 KB 
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the plaintiff had left share certificates in 
the hands of stockbrokers, the certificates 
were in the name of a person from whom 
the plaintiffs had bought the shares and 
bore upon them an endorsed form of trans- 
fer executed by the seller. The stock- 
brokers used the certificates in order to 
obtain an advance for themselves. On their 
bankruptcy, the plaintiff olaimed the certi- 
ficates from the pledgees, but it was held 
that he was estopped from setting up his 
title as against them. The instrument was 
held to carry with it a representation of 
authority in the person entrusted with it 
to deal with it and if produced to a third 
person, calculated to convey to that third 
person that such an authority exists. On 
the facts of suoh a case there was in addi- 
tion to the form of the dooument, the 
character of the person in whose hands it 
was. As was said in (1892) A C 201 13 at 
page 213 by Lord Watson :."brokers in the 
ordinary oourse of business are employed 
to sell, to buy, and to raise money upon as 
well as to keep in oustody the securities of 
their customers” and accordingly it was 
reasonable assumption that the broker had 
full authority to deal with the securities. 
It is not necessary to discuss suoh oases 
further or express any opinion about them, 
because the material oiroumstanoes were 
not present here. The railway reoeipt, 
though a dooument of title, was in form 
merely an authority to take delivery of the 
goods and the possession of suoh a doou- 
ment contained no representation that the 
holder had any implied authority or right 
to dispose of the goods. It was, at the 
best, an ambiguous dooument. Its posses- 
sion no more conveyed a representation 
that the merchants were entitled to dis- 
pose of the property than the actual pos- 
session of the goods themselves would have 
conveyed any suoh representation. It is 
not like a negotiable instrument; the pos- 
session of the railway reoeipt is no more 
significant for this purpose than the pos- 
session of the goods would have been. It 
is clear that no plea of estoppel oould be 
raised in the oases where the merchants 
pledged the goods themselves after having 
obtained delivery under the railway re- 
ceipt. It is not necessary to refer to oases 
where an agent entrusted with documents 
with a speoifio authority to deal with them 
rfor his principal, has fraudulently used 

13. London Joint Stook Bank v. Simmons, (1892) 
A 0 5201=61 L J Oh 728=66 L T 626=41 
W R 108=66 J P 644. 


them for his own purposes. Suoh oases are 
quite different. 

Nor is there any basis for the conten- 
tion that the respondents are liable because 
they omitted the precaution of putting 
their stamp upon the railway receipts in 
regard to the transactions in question; itl 
is true that at a later date the respondents 
did stamp the railway reoeipt and that the 
appellants in practice did so throughout, 
but it is dear in their Lordships’ judgment, 
that that would have made no difference 
to the oourse adopted by the merchants. 

If the stamp had the effect of putting the 
bank on enquiry, the merchants would not 
adopt the method of seeking to obtain a 
seoond advanoe on the documents, but 
would have taken delivery under the re- 
oeipt of the actual goods and pledged them, 
or if they did seek to obtain a seoond 
advanoe on the documents and had been 
asked by the bank to explain why the rail- 
way reoeipt was stamped, might have said 
that they had pledged the documents and 
redeemed that pledge. Having regard to 
the position whioh they held, that expla- 
nation would, presumably, have been 
aooepted. There is however a more gene- 
ral answer to any argument based upon 
the respondents’ failure to stamp. It is 
not suggested that it was a usual praotioe, 
so that failure to adopt it oould be charged 
against the respondents, but even if it . 
were, it would still be of no avail to the 
appellants beoause there was no duty as 
between the appellants and the respon- 
dents to adopt any suoh praotioe. As 
already pointed out, the existence of a duty 
is essential, and this is peculiarly so in the 
oase of an omission. This is so even if the 
case were put on representation or holding 
out. The duty may be, in the words of 
Balokburn J., “to the general pubiio of 
whom the person is one.” There is a breaohi 
of the duty if the party estopped ha9 not 
used due precautions to avert the risk. The 
detriment may entitle the innocent third 
person either to proseoute or to defend a 
claim. Qis identity may be asoertainable 
only by the event, in the sense that he has 
turned out to be the member of the gene, 
ral pubiio actually reaohed and affected by 
the conduct, negligence, representation or 
ostensible authority. In their Lordships' 
judgment the appellants fail to establish 
these conditions. 

Seotion 115, Evidence Act, does not oall 
for particular disoussion here. It is con. 
ceded that the law it enacts is the samel 
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as the English law : see 19 I A 203 14 at 
p. 215. Eor these reasons their Lordships 
are of opinion that the appeal should be 
dismissed with costs. They will humbly 
advise His Majesty accordingly. 

D.s./r.K, Appeal dismissed . 

Solicitors for Appellants — 

E, F, Turner & Sons . 
Solicitors for Respondents — 

__ Sy, S. L, Polak & Go, 

14. Sarat Ohunder Dey v. Gopal Ohunder Laha 
U893) 20 Cal 296=19 I A 203=6 Bar 224 
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( From Lahore) 

30th November 1937 

Lord Alness, Sir George Lowndes 
and Sir George Rankin. 

Mahunt Shatrugan Das — Appellant. 

v. 

Bawa Sham Das and others — 

T5 . ~ . Respondents. 

I'rivy Council Appeal No. 126 of 1936. 

Practice — Witness — Parties Cmllino 

drm nd hr‘ p,< “ ntirt a * h >« witness is con- 
u“th ‘ C ‘ ,e dofendan ‘ *• witness 

Th® practice of oalling the defendant aB a 
witness to give evidence on behalf of the plaintiff 

SsrzrEb* In suoh a ° ase the MS 

? e # treat ° d as a person who puts the de- 
fendant forward as a witness of truth [P 60 C 2] 

A. M. Dunne and S. Hyam — 
Respondents e X parte. M AppMant ' 

orUdn ?S nkin - ~ In oaaa the 
original plaintiff was one Mahabir Das, 

mahunt of a thakardwara at Peshawar 

and C^iniot. By his suit, brought on 3rd 

-, 1926, in the Oourfc of the Subordi- 
nate Judge at 8heikhupura in the Punjab, 

e darned to eject defendant 1 Sham 

villa 0 Q rOn ?i thakardwara situate at a 
village called Bhikhi and from the pro. 

97 Q l b6l0nglng therefc o- On 22nd August 
in kf • ? uo °eeded before the trial Judge 
Q obtaining a deoree declaring that Sham 

ni • a trespasser and that he (the 
Piaintm; was entitled to possession of the 
property attached to the Bhikhi temple. 

ereafter he obtained possession in exe- 
cution of the deoree. The High Court at 
Juanore however on 27th June 1933 set 

Wki l S deor0 ° and dismissed the suit, 
nile the appeal was pending in the High 

uourt, viz. on 10th July 1930, Mahabir 


Das died and was succeeded on the gaddis 
of Peshawar and Chiniot by one Ram 
Lakhman Das. On an application made 
by Sham Das on 14th Ootober 1930 the 
High Court substituted Ram Lakhman 
Das as plaintiff-respondent to the appeal — 
an order which is objected to before their 
Lordships on the ground that the appli- 
cation was four days out of time, that the 
appeal had abated on 10th October, and 
that no sufficient cause was shown under 
O. 22, R. 9 (2) for setting aside the abate- 
ment. On 18th January 1935 Ram 
Lakhman Das executed a deed of relin- 
quishment whereby he relinquished his 
various gaddis including that of Bhikhi to 
the present appellant, mahunt Shatrugan 
Das, and authorized him to proseoute this 
appeal to His Majesty. 

The institution at Bhikhi, which is the 
subject of dispute, is admittedly a thakar- 
dwara of the Bairagis of Rama Nand. It 
goes by the name of one Bawa Prahlad 
Bhagat Sahib as its founder. Before Sham 
Das attained the gaddi in 1923, the 
mahunt was one Dharm Das, said by 
both parties to have been a descendant 
of Prahlad Bhagat. Dharm Das died 
on 25th June 1923, but he had been 
long afflioted with insanity. It seems now 
to be clear, though it was at one time 
disputed by the plaintiff, that Dharm Das 
had a ohela oalled Dial Das who aoted as 
mahunt during the absence and incapacity 
of Dharm Das. Dial Das however pre- 
deceased Dharm Das, and on the latter’s 
death Sham Das, defendant 1 claiming 
to be ohela of Dial Das, applied to 
the Revenue Court for mutation and 
obtained mutation on 2nd November 1924. 
Sham Das is admittedly a ghrihisti or 
householder, having been married twice, 
though he is now apparently a widower. 
According to the plaintiff’s case, Sham 
Das cannot lawfully succeed to the gaddi 
as only an ascetic (verkatta bairagi) can be 
mahunt of Bhikhi. The plaintiff’s case 
as pleaded by his amended plaint is any- 
thing but dear. The defendants number 26: 
of these 20 seem to be tenants of land be- 
longing to the Bhikhi institution and five 
are mahunts of other bairagi thakardwaras. 
The suit is framed in ejectment and asks 
a declaration negativing the right of Sham 
Das. One relief claimed is: 

(d) I may be aooepfced as lawful mahunt with 
full powers in place of defendant 1, and possession 
of moveable and immovable property ... may 
be awarded to me from him. J 
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On the footing that Mahabir, the origi- duly installed as mahunt of Bhikhi by 
nal plaintiff, was the true and lawful one Bhagwan Das as the legatee of the 
mahunt of Bhikhi, the suit is simply one Dhianpur mahunt. Mahabir Das, the 
wherein be is claiming possession of his plaintiff, refrained from giving evidence 
own property. But if this ground has to on bis own behalf. He adopted instead 
be abandoned, it is not, in their Lordships' the taotios of calling Sham Das, defen. 
view, possible to alter the oharaoter of the dant 1, as a witness for the plaintiff, with 
suit so as to regard it as one brought by the usual result that important features of 
a person interested in the institution to his case are denied by his own witness, 
obtain due administration thereof and the Their Lordships have on previous oooa. 
appointment of a proper mahunt. It does sions condemned this praotioe and approve 
not appear that the plaintiff is on this of the oourse taken by the High Court in 
hypothesis a person interested in the treating the plaintiff as a person who put 
i Bhikhi institution. He is not one of its defendant 1 forward as a witness of truth. 

sewaks Dor a resident of Bhikhi. Moreover, Their conclusion upon the whole oase is 
according to the plaintiff’s case, the insti- that the learned Judges of the High Court 
tution would seem to be a publio oharity were right in being dissatisfied with the 
so as to attraot the provisions of 8. 92 of plaintiff’s proof of the custom alleged by 
the Code. W hat then is the oase made by him to govern the Bhikhi temple and still 
' the plaintiff to show that he is entitled more dissatisfied with the proof that it 

to possession of the Bhikhi temple? He was controlled by tbe mabunt of Dhian- 
must succeed on the strength of his own pur. They think that the plaintiff's alle- 
title. gations as to oustom are inconsistent and 

According to the plaint Prahlad Bhagat that there is no reliable evidence of the 
was one of a number of disciples of a plaintiff’s due appointment to the Bhikhi 
sadhu called Lalji, who founded a bhek gaddi under any of the customs alleged, 
(counoil) of ascetic bairagis, and the In the evidence as to oustom, there is a 
Bhikhi temple is governed by a system notioeable lack of specific instances as dis- 
according to wbioh a mahunt can only tinot from mere swearing by tbe card." 
nominate a ohela to suoceed bim with the At the root of the oase is the question of 
permission of the bhek, and if there is no fact whether Dial Das did not make Sham 
suoh nomination the bhek oan appoint Das his ohela. If so, the faot that Dial 
any other gaddinashin to the vacant Das predeceased Dharm Das may put no 
gaddi. On this footing the plaintiff’s difficulty in the way of Sham Das. On 
olaim is that Dharm Das having died this fundamental point, the High Court 
without a ohela, "I, being one of the dis- accepted the latter’s oase and the wit- 
tinguished gaddinashins of the said bhek, nesses called by him from among the 
have the right of succession on behalf of sewaks of tbe temple and from the Bai- 
tbe bhek.” So far, the title of the plain- ragi community are difficult to disoard. 

tiff to the office of mahunt of Bhikhi is Their Lordships are in agreement with the 

difficult to discover. At the settlement of High Court that the plaintiff’s title to sue 

issues tbe plaintiff stated : "I have been in ejeotment has not been made out, and 

authorized by the four big gaddis to bring they find it unnecessary to enter upon the 
this suit. "Defendant 2 was Harnam Das, the question of the qualifications of Sham Dae 
mahunt of Dhianpur, who filed a written to occupy the office of mahunt. 
statement alleging that "the tbakardwara It is not shown that Sham Das might 
at Bhikhi is under the Dhianpur gaddi” and should have known of the death of 
and stating that 'the plaintiff brings the Mahabir before he did or that the High 
olaim with tbe permission of this gaddi.” Court were in error in exousing him for 
The learned trial Judge held that the the four days delay in making his applioa- 
Bhikhi institution was not independent, tion for substitution. Bam Lakhman Dae 
as defendant 1 olaimed, but was under waited from October 1930 to 12th June 
the rule of Dhianpur and that it was for 1933, before objecting to tbe substitu* 
the mahunt of Dhianpur to appoint a tion : the hearing of the appeal began on 
successor to Dbarm Das. The High 8th June 1933. There is no substanoe in 
Court have rightly been dissatisfied with the objection taken to tbe order setting 
this conclusion as it is not the oase made aside the abatement. Their Lordships 
by the plaint. Still less oan the Court be will humbly advise His Majesty that thle 
asked to hold the plaintiff to have been appeal should be dismissed. As the res* 
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pondents have not appeared there will be 
no order as to costs. 

S.O./r.K. Appeal dismissed. 

Solicitors for Appellant — 

T, L, Wilson & Go, 
Respondents ex parte. 
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( From Board of Revenue , B, & 0.) 

30th November 1937 

Lord Wright, Sir George Lowndes 
and Sir George Rankin. 

Raja J agadish Chandra Deo Dhabal 
. Deb — Appellant. 

v. 

Mirza Santal and others — Respondents. 
Privy Council Appeal No. 38 of 1936. 

. ( a ) Privy Council — Appeal to Administra- 
tive orders of Board of Revenue. 

The resolutions or orders of the Board of 
Revenue which are rather of an administrative 
nature than judgments in the ordinary acceptance 
of the term' may well appear not to be proper to be 
brought before the Board on appeal. (P 61 0 2] 

(b) Land Tenure— Pradhan — Pradhani is 
characteristic of aboriginal tribes. 

The headman or pradhani system is charac- 
teristic of the social organization of aboriginal 
tribes who established themselves in Ohota 
Nagpur before the advent of the Hindus. 

[P 68 G 1] 

(c) Land Tenure — Pradhan — Proof of 
custom. 

In order to prove the oustom of pradhani in a 
village, it is not necessary that the village 
must be an ancient one. It is sufficient if it 
is proved that the village which is of recent 
foundation was founded by members of the tribe 
who brought to its foundation their anoient 
oustom of pradhani. [P 63 0 2 ; P 64 0 1] 

(d) Chota Nagpur Tenancy Act (6 of 1908), 
b. 7 4- A— Vacancy created before existing at 
the time of enacting S. 74-A— S. 74-A applies. 

If at the time when B. 74-A was enaoted, there 
was a vacancy in connexion with the appoint- 

ment of a viUage headman, S. 74-A applies, even 

enough the vacancy may have been created before 
the section was enaoted. [p 64 o 1] 

c ^L C l 10ta , Nagpur Tenancy Act (6 of 1908), 

s. 74*A and 231— S. 74-A does not deal with 
accrmng of cause of action -It gives only 
I 1 *?* *° ,nvoka administrative operation— 
c i? V* n ° l a PP 1,cab l« applications under 

Seotion 74-A, aooording to ordinary interpreta- 
tion, is not dealing with a cause of aotion at all 
It does not fix any specific time at whioh the 
application should be made and accordingly from 
which the period of limitation would run. On the 
contrary, the seotion makes the right of applying 
conditional on a state of facts namely where a 
tenancy has been vaoated. While that condition 


exists, there is no ground for fixing on any specific 
moment of time. It presupposes that there is a 
custom requiring the appointment of a village 
headman and what is dealt with by the seotion 
is not in the nature of a litigation or a dispute, 
but it is the calling into operation of an adminis- 
trative duty on the part of the Deputy Commis- 
sioner. It would appear therefore more natural 
to say that as there is not in the strict sense a 
oause of aotion under S. 74-A but merely a right 
to invoke an administrative operation whioh may 
be exeroised by either the landlord or the tenants 
or both, 8. 231 is incapable of application to an 
application under 8. 74-A. [P 64 0 1,2] 

A. M. Dunne and J. M. Pringle — 

for Appellant, 

Respondents ex parte. 

Lord Wright. — This appeal is brought 
by special leave of His Majesty in Council 
and raises questions of some difficulty and 
somewhat out of the ordinary oourse. It 
is an appeal from a resolution of the Board 
of Revenue of Bihar and Orissa, dated 
10th November 1933, whioh confirmed 
an order of the Commissioner of Chota 
Nagpur, dated 11th June 1933 affirming 
on appeal the order of the Deputy Com- 
missioner of Singbhum, dated 6th March 
1933. As will appear later, these orders 
seem rather of an administrative nature 
than judgments in the ordinary acceptance 
of the term, and in that sense may well 
appear not to be proper to be brought 
before the Board. They have however 
now oome before the Board; it may be 
because of the observations of the Board 
of Revenue that the question was difficult 
and that it was much to be desired that 
the law should be olarified. The Board 
will accordingly deal with the position as 
it now presents itself. 

The question arises under the Chota 
Nagpur Tenanoy Act (Bengal Aot 6 of 
1908) and in particular under a seotion 
later added to that Aot, namely S. 74-A 
by an Amending Aot of Bihar and Orissa, 
Act 6 of 1920. These two Acts will be 
referred to subsequently in this judgment 
as the Act/’ The proceedings relate to a 
village oalled Lango whioh is situate in 
Taraf Atkosi of Perganna Dhalbhum. The 
district in whioh Lango is situated is part 
of a baokward traot inhabited by certain 
tribes who are described as aboriginal and 
who have their own primitive traditions 
and customs. The dispute whioh arose 
was between the Raja of Dhalbhum, who 
is the appellant in this appeal, and certain 
inhabitants of the village. The respon- 
dents have not appeared. The case has 
been argued ex parte, but Mr. Dunne and 
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Mr. Pringle, for the appellant, have laid 
the whole position very fully before their 
Lordships, who also have the benefit of the 
very oareful resolution of the Board of 
Revenue delivered by Mr. Dain. The 
question relates to the appointment of a 
village headman or pradhan for Lango. 
The appellant oontends that in the faots of 
this oase, no village headman should be 
appointed but that he is entitled to khas 
possession of the village properties. It 
will be convenient to refer to the relevant 
sections of the Act of whioh the most 
material seotion is S. 74-A which is in 
the following terms : 

74-A.— (1) Where a tenanoy whioh in accor- 
dance with ouafcom ie held by a village headman, 
has for any reason been vacated, any three or 
more tenants holding land within the said 
tenancy, or the landlord, may apply to the Deputy 
Commissioner to determine the person who in 
accordance with oustom should be village head- 
man entitled to hold the tenanoy. (si) Suoh 
application may be made notwithstanding that a 
person is in possession of the land of the tenanoy, 
or part thereof, under the authority or with the 
consent of the landlord. (8) On receiving suoh 
application, the Deputy Commissioner shall, after 
giving notice in the prescribed manner to the 
landlord, the person, if any, referred to in sub- 
s. (2), the heirs of the last village headman, the 
tenants and suoh other persons, if any, as he 
considers should be parties to the proceeding, 
make suoh inquiry as appears neoessary, and 
determine the person who in accordance with 
oustom should be village headman entitled to 
hold the tenanoy, and shall place suoh person in 
possession of the tenanoy, if such person is not 
already in possession thereof. (4) In every such 
inquiry, the Deputy Commissioner shall have 
regard to the entries in a record of rights finally 
published under this Aot or under any law in 
force before the commencement of this Aot, and 
to the suitability of a person in respeot of tribe or 
caste, membership of the village family or of the 
late village headman’s family (if it be not the 
village family), resident, oharaoter and other 
matters, to be the village headman of the parti- 
cular village or group of villages comprised in the 
tenanoy. 

It is also neoessary to oonsider S. 231 
whioh runs as follows : 

231. — All suits and applications instituted or 
made under this Aot, for whioh no period of 
limitation is provided elsewhere in this Aot, shall 
be commenced and made respectively within one 
year from the date of the acoruing of the oaueo of 
aotion. Provided that there shall be no period of 
limitation for applications under Ss. 28, 81, 84, 
50, 61, 75, 106 or 121. 

The Aot by Ch. 15 provided for the 
preparation of a reoord of rights and 
obligations of raiyati and other olasses of 
tenants, and by 8. 132 provided that when 
a reoord has been finally published the 
entries made therein should be oonolusive 
evidence of the rights and obligations of 


the tenants to whioh suoh entries relate 
and of all particulars recorded in suoh 
entries. It will be neoessary therefore to 
refer to the reoord of rights whioh has 
been put in as evidenoe in the oase. This 
reoord of rights was published in 1910 ; 
it is headed “Reoord of rights of pradhan 
in pradhani mauza of Lango.” It gives 
as the name of the pradhan, Ram Kol, 
resident in the village; it finds that he 
originally held under a patta for three 
years from 5th April 1931, whioh provided 
that a fresh settlement would be taken 
under a patta at the expiry of the term 
but that no fresh settlement was made 
under a patta. It states the various rights 
whioh the pradhan, either has, or has not, 
and oertain grounds on whioh the pradhan 
might be ejeoted. The reoord also states 
that the landlord as superior jotdar has 
no right to get the pradhan rent enhanced 
during the term of the lease; that the 
pradhani rights are not heritable but that 
the pradhan has the right to hold posses- 
sion in the absenoe of a patta ; it states 
the right of the landlord or superior jotdar 
to make pradhani settlements with a 
different person in oertain events and it 
further affirms or negatives various other 
rights. It is stated in the notes of the 
Assistant Settlement Officer in referenoe 
to Lango that one Jadab Bhumij of Dabla- 
bera was Ghatwali Atirikta pradhan of 
the village, that he resigned in 1891 and 
that then the village was settled in ordi- 
nary pradhani with one Ramu Kol. This 
reoord would seem olearly on its faoe to 
show that there was by oustom a pradhan 
in Lango. There is also oertain evidenoe 
given in the oourse of the proceedings 
before the Deputy Commissioner from 
whioh it appears that Ramu Kol died 
leaving no sons in about 1917. The vil- 
lagers who gave evidenoe say that his 
brother Ambra then suooeeded, or was 
regarded by them as succeeding as pra- 
dhan. At that time the village with other 
land was under lease to the Midnapore 
Zamindary Company. The evidenoe of the 
tenants is somewhat oonfiioting. They claim 
that Ambra became a pradhan by oustom 
on the death of Ramu Kol, but it seems 
that, at least in many oases, they either 
paid rent to the Company or deposited the 
rent in Court. So, matters seem to have 
proceeded until the appellant beoame pos- 
sessed of the estate on the expiration of 
the lease on 14th September 1929. The 
appellant then proceeded to attempt ta 
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enforce his rights to khas possession. An 
application was thereupon made by the 
tenants under S. 74-A. This initiated the 
present proceedings. 

It may be noted that the headman or 
pradhani system is characteristic of the 
social organization of the aboriginal tribes 
who established themselves in Chota 
Nagpur before the advent of the Hindus ; 
in some oases the headmen seem to have 
had polioe duties also imposed upon them 
so that such tenancies came to be regarded 
as ghatwali tenancies. The application 
under S. 74. A came before tbe Deputy 
Commissioner of Singbhum. He heard 
the villagers who presented the petition, 
now respondents herein, and objections on 
the part of the appellant. On £8th April 
1930, he gave his deoision, whioh stated 
that after the death of Ramu Kol 
the Midnapur Zamindari Co. made the village 
khaa. Since then, there had been nothing but 
trouble to the tenants, the landlord and every one 
else concerned. 

Some of the raiyats deposited their 
rents in Court, and the others did not do 
so because they could not afford it. He 
thought it unnecessary to discuss the ques- 
tions raised on behalf of the appellant as 
to limitation, custom, eto. ; he was of opi- 
nion that Lango was a village which 
obviously required the aboriginal pradhan 
both from the point of view of the land- 
lord and from that of the villagers. He 
appointed Ambra Ho as the natural pra- 
dhan of the village. 

The appellant then brought an aotion in 
the Civil Court for a declaration that this 
order of the Deputy Commissioner was 
made without jurisdiction and the Munsif 
on 16th January 1931, in the suit whioh 
was No. 93 of 1930 declared that the deci- 
sion of the Deputy Commissioner was 
made without jurisdiction because he had 
no jurisdiction under the section without 
nrst deciding whether Lango was held by 
a pradhan by custom. He also discussed 
the faots of the case, but he himself 
expressly recognized that his statements 
were merely obiter dicta. The matter 
came again before the Deputy Commis- 
sioner, who, on 19th August 1932 
expressed the view that his predecessor 
who made the previous order was of opi- 
nion that the village did by custom have 
a headman. The matter then went before 
the Commissioner who directed the Deputy 
Commissioner to decide the question of 
oustom and also the question of limitation 


raised under S. 231. A further enquiry 
was then held by the Deputy Commis- 
sioner who held in effect on the evidence 
before him that there was a custom of 
pradhani at Lango which had not been 
broken and deoided that Ambra should be 
appointed as headman. From this deoi- 
sion, an appeal was brought before the 
Commissioner who made an order on 11th 
June 1933, holding that it was clear that 
tbe oustom of the village headmanship 
extended to this village and that the ous- 
tom had not been broken because the 
villagers had stood out resolutely against 
the attempt of the landlord to break tha 
oustom of headmanship and had never 
acquiesced in the wrong, and that there 
was a continuing wrong so that the cause- 
of aotion referred to in S. 231 had aoorued 
within one year of the application. 

There was a further appeal to the 
Hoard of Revenue, who on 10th November 
1933, gave their deoision in a reasoned 
resolution delivered by Mr. Dain, As 
regards oustom, the resolution held ' that 
the decisions of the Courts below were the 
outoome of their views as to the facts, and 
that the Board of Revenue would not 
intervene in regard to their agreed finding. 
On the question of limitation the Board of 
Revenue did not agree that the cause of 
aotion could be put as a continuing wrong 
for purposes of S. 231, but deoided that 
the section did not bar the suit because 
the competence of an application under 
8. 74-A depended on the existence of the 
vacancy rather than on its occurrence at a. 
particular moment. JSmphasis was placed 
on the language of the seotion which was 
not when a tenanoy has been vacated 
and from that the inference was drawn 
that the cause of aotion was as has just 

been defined. The resolution oonoluded 
with these words : 

On the merits, the orders of the Courts below 
are obviously right. In a remote aboriginal 
village, the presence of the headman is essential 

to village welfare. The Board therefore deolineB 
to interfere. 

On the question of oustom, there are 
clearly findings of fact of the Deputy 
Commissioner and the Commissioner and 
this Board sees no reason whatever 
for going behind or interfering with 
these findings. It has been strenuously 
argued that the findings are vitiated 
either because there is no evidence on 
which they could be based or because a 
custom must be an ancient oustom of the 
village, whereas on the evidence this vil- 
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lag© was of quite reoeut foundation; accord- 
ing to one view it was clear that the 
village was founded for the first time by 
Bamu Kol not long before 1891, or on the 
other view stated in the village notes of 
the Assistant Settlement Officer it had 
been in existence some time before 1891, 
because Jadab Bhumij of Dablabera had 
been made Ghatwali pradhan. But in 
either case, it was argued, there oould be 
no ancient custom. Their Lordships are 
unable to accept this view. In their judg- 
ment, assuming that the village was of 
recent foundation, it was founded by 
members of the tribe who brought to its 
foundation their ancient custom. The 
Board are satisfied that there was abun- 
dant evidenoe of a pradhani custom in 
the village and this is abundantly clear 
from the Record of Rights. Accordingly 
they see no ground in law for reviewing 
the findings of fact of the Commissioner 
or the Deputy Commissioner. It was, 
however, further contended that the find- 
ings of fact cannot stand and indeed that 
the whole proceeding was incompetent 
because in 1917 when Ramu Kol died, 
S. 74-A whioh was only enacted in 1920, 
was not in force and oould not have a 
retrospective effeot. Their Lordships oan- 
not accept this contention. At the time 
when S. 74-A was enaoted there was, 
according to the findings of the Deputy 
Commissioner and the Commissioner, in 
faot a vaoanoy; the tenanoy of the village 
headman had in faot been vaoated and 
there appears to be no reason why S. 74-A 
as soon as it came into operation should 
not be applied to that state of things. 

The question of limitation whioh arises 
under 8. 231 is somewhat peculiar. It 
was forcibly contended on behalf of the 
appellant that S. 231 of the Act applies to 
applications under 8. 74-A because it 
deals with applications made under the 
Aot and beoause 8. 74-A is not one of the 
sections whioh are expressly exoluded from 
the limitation provisions. That may be 
accepted, but the difficulty whioh arises is 
to apply to the position under 8. 74-A the 
words "the cause of aotion.” S. 74-A 
according to ordinary interpretation is not 
dealing with a cause of aotion at all; it is 
defining the right to apply to the Deputy 
Commissioner to make an appointment of a 
village headman in the event of a vaoanoy 
and that application may be made either 
by the landlord or by the tenants. It 
pre-supposes that there is a oustom requir- 


ing the appointment of a village headman 
and what is dealt with by the section is 
not in the nature of a litigation or a dis- 
pute, but it is the calling into operation 
of an administrative duty on the part of 
the Deputy Commissioner. It would appear 
therefore more natural to say that as there 
is not in the strict sense a oause of aotion 
under 8. 74-A, but merely a right to 
invoke an administrative operation whioh 
may be exeroised by either the landlord or 
the tenants or both, 8. 231 is incapable of 
application. It has however been dealt 
with in the proceedings below on the foot- 
ing that 8. 231 does apply and oause of 
aotion has been oonstrued somewhat 
liberally as including a right of making an 
application. Where the propriety of the 
application being granted has, as here, 
been disputed by the landlord, the view 
accepted by the Commissioner and the 
Deputy Commissioner was that there was 
a continuing wrong. It is not however 
easy to apply the idea of a wrong to a case 
of this sort where either side may apply 
and all that has happened is that there 
has been a delay in making the applica- 
tion. The delay no doubt was due to the 
faot that matters were allowed to drift 
until the appellant, the landlord, took 
possession on the termination of the lease. 
If then the idea of a continuing wrong is 
rejeoted, there remains to be considered the 
view accepted by the Board of Revenue, 
namely, that the right of application is a 
continuing right whioh endures so long as 
there is a vaoanoy. 

Their Lordships are prepared to aooept 
that as the most reasonable oonstruotion 
on the assumption that 8. 231 does apply. 
It would fit in with the exigencies of the 
oase and indeed with the language of 
8. 74-A whioh does not fix any speoifio 
time at whioh the application should be 
made and accordingly from whioh the 
period of limitation would run. On the 
contrary, the section makes the right of 
applying conditional on a state of facts, 
namely, where a tenanoy has been vaoated. 
While that condition exists, there is no 
ground for fixing on any speoifio moment 
of time. If the language had been "when 
a tenanoy has been vaoated" the matter, 
it may be, would have required to be 
considered differently and it may be that 
the limitation period, if these were the 
words, would run from the moment of the 
vaoanoy occurring, but that is not the 
language of the seotion, and oounsel for 
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the appellant had refused to argue that 
time ran from the moment of the vaoanoy 
whioh in this oase would be 1917. The 
alternative whioh they proposed was that 
it should run from the time when the 
landlord was taking active measures to 
enforce khas possession. Their Lordships 
cannot so construe the section. Accord- 
ingly there is no reason to differ from the 
conclusions arrived at by the Board of 
Revenue. Their Lordships’ judgment is 
that the appeal should be dismissed and 
they will humbly so advise His Majesty. 

B.d./r.k. Appeal dismissed . 

Solicitors for Appellant — 

A . J . Hunter & Co . 

Respondents ex parte . 
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20th Deoe 


H 


ber 1937 


Lord Thankerton, Sir Shadi Lad 
And Sir George Rankin. 

Mt, Anurago Kuer — Appellant. 


v. 

Darshan Raut and others — 

. Respondents. 

Privy Counoil Appeal No. 52 of 1935. 

Hindu Law— Partition — Proof of — Entry 
fin Record of Rights showing share of each 
member is evidence of partition. 

Under the Mitakshara School of Hindu law, 
the partition of the joint estate consists in defi- 
dng the shares of the oo-paroeners in the joint 
property, and it is not necessary that there should 
*>e an aotual division of the property by metes and 
hounds. The definition of shares may be proved 
inter alia by an entry in the Reoord of Rights 
showing the share of eaoh member of the family. 
Huoh an entry will be evidence of the severance 
of the joint status. [p 55 q 3 ] 

J. M. Parikh and Behari Lai Anantani 

— for Appellant . 

Respondents ex parte 

Sir Shadi Lai. On 23rd August 1915, 
three persons, namely Mahesh, his son 
liijhawan, and his nephew Inderdeo, 
•granted a muquarrari (permanent lease at 
a fixed rent) of a plot of land measuring 
•about 40 bighas, situated in Telhara in 
the district of Motihari, to one Ganesh 
Raut. The plaintiff, Mt. Anurago Kuer, 
•who is the widow of one Sitaram, a 
brother of Mahesh's father, Kesheo, laid 
*laim to a moiety of the land on the ground 
that it belonged to her husband, and that 
on his death it devolved upon her and her 
^oo-widow Rajo Kuer. The latter widow 
<died in 1923, with the result that the 
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plaintiff became the sole owner of her 
husband’s estate. On 22nd August 1927, 
a day before the expiry of the prescribed 
period of limitation, she brought the pre- 
sent suit for the recovery of her husband’s 
share of the land against the lessee, who 
died during the pendency of the suit and 
is now represented by his successors- in- 
mtereat. The lessors also were impleaded 
as defendants, bub they have not defended 
the suit. The Subordinate Judge at Moti- 
hari, who tried the case, allowed her olaim; 
but on appeal by the lessee’s representa- 
tives, the High Court of Judicature at 
Patna reversed the decree granted by the 
trial Judge and dismissed the suit. From 
the decree dismissing her suit, the plaintiff 

has brought this appeal, whioh has been 
heard ex parte. 

To suooeed in her appeal, the plaintiff 
must show (1) that her husband Sitaram 
was the proprietor of one-half of the land 
leased in August 1915, and (2) that his 
estate devolved upon the plaintiff. She 
however failed to establish these points, 
upon whioh her olaim was founded ; and 
the suit brought by her has therefore been 
rightly dismissed. The Courts below are 
not agreed on the question whether Sita- 
ram was joint with, or separate from, his 
brother Kesho and his descendants in 
estate at the time of his death. It is a 
well.settled rule of the Hindu law, as 
followed by the Mitakshara Sohool, by 
whioh Sitaram and his brother were 
admittedly governed, that the partition of 
the joint estate oonaists in defining the 
shares of the oo-paroeners in the joint 
property, and that it is not neoassary that 
there should be an aotual division of the 
property by metes and bounds. 

The definition of shares may be proved, 
inter alia, by an entry in the Reoord of 
Rights showing the share of eaoh member 
of the family. Such an entry will be evi- 
dence of the severance of the joint status. 

In the light of this rule of Hindu law their' 
Lordships have examined the evidence 
produced by the plaintiff. They observe 
that not only is there no document to 
prove that Sitaram was entered as owner 
of a moiety of the land leased to Ganesh 
Raut, but that there is nothing to show 
that he had any interest in the land in 
question at the time of his death. The 
property originally belonged to one Bha- 
wani Datt Missar, who in January 1900 
sold it to Rijhawan, a son of Mahesh, and 
Baldeo, a son of Mahesh’s brother. The 
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transferees were members of Kesho’s 
family, and his descendants alone subse- 
quently dealt with the property. 

Now, the plaintiff’s claim is founded 
upon her title by inheritance from her 
husband, and it is clear that if he had no 
interest in the property, he could not 
transmit it on his death to his widow. It 
is said that he died in 1908, but no muta- 
tion was effeoted in the revenue reoord 
that any estate descended from him either 
to the plaintiff or her oo-widow. It was 
not until 1917 that an entry was made in 
the Khewat for the first time to the effect 
that the widows of Sitaram had one-half 
share in the property. But there was no 
occasion for making this change, as Sita- 
ram had died nine years prior to the date 
of that entry, and the persons recor- 
ded as proprietors had granted a lease to 
Ganesh Baut in 1915. This ohange in the 
Khewat was inspired, as explained by the 
High Court, by a desire to oreate a proof of 
title in favour of the widows, and thereby 
to reoover for the family one-half of the 
land from the permanent lessee. Their 
Lordships oonour with the High Court 
that the plaintiff has failed to establish 
her title to the property. They will 
accordingly humbly advise His Majesty 
that this appeal should be dismissed. 

k.s./r.k. Appeal dismissed . 

Solicitors for Appellant — 

Hy . S. L . Polak & Go. 

Solicitors for Respondents — 

T. L. Wilson & Co. 


^ ^ A. I. R. 1938 Privy Counoil 66 

( From Allahabad) 

• 20th December 1937 

Lord Thankerton, Sir Shadi Lal 
and Sir George Rankin. 

Babu Manmohan Das — Appellant. 


v. 

Baldeo Narain Tandon and others — 

Respondents. 

Privy Counoil Appeal No. 93 of 1934, 
Allahabad Appeal No. 12 of 1933. 

^ ^ (a) Limitation Act (1908), Sch. 1, 
Arts. 57, 58 — Lender transferring to borro- 
wer cheque drawn by another person and 
endorsed in his favour — * Art, 57 and not 58 
applies. 

Article 58 applies to a oase in whioh the lender 
draws his own oheque and gives it to the borro* 
wer. It does not govern a suit in whloh he trans- 
fers to the borrower a oheque whloh had been 


drawn by another person and endorsed in hia 
favour by the payee. The suit comes within tha 
ambit of Art. 57 only. [P 67 0 1]. 

^ # (b) Limitation Act (1908), Sch. 1 
Art. 58 — Cheque is paid only when it is 
cashed by lender’s bankers — Mere handing 
over of cheque to borrower or crediting of 
amount to borrower by borrower's bank ia 
no payment of cheque. 

A oheque is paid under Art. 68 when it is* 
oashed by the lender’s bankers, for it is only then 
that the lender's money passes into the hands of 
the borrower and the loan is made by the former 
to the latter. The mere handing over of a cheque 
by the lender to the borrower does not amount to 
a payment of the oheque. Nor does the period- 
prescribed by Art. 68 begin to run against the 
lender when the oheque reoeived by the borrower 
is given by him to his own bank and the amount 
is oredlted to him by the bank. [P 67 O 1} 

A. M. Dunne and M. H. Rasohid — 
for Appellant . 

Dr. H. R. Abdul Majid and J. Chinn* 
Durai — for Respondents . 

Sir Shadi Lal. — This appeal arises onto 
of a suit brought by the plaintiff Baldeo 
Narain Tandon (hereinafter referred to as- 
Tandon) against a firm called the United 
Provinces Aniline Dyes Company (des- 
cribed as “the firm” for convenience) for 
the recovery of Rs. 14,950 with interest. 
The High Court of Judicature at Allaha- 
had, dissenting from the trial Judge, has- 
granted a deoree in favour of the plaintiff; 
and from that deoree Manmohan Das, one* 
of the partners of the firm, has appealed 
to His Majesty in Council. The plaintiff 
stated that the sum of Rs. 14,950 was- 
advanced by him as a loan to the firm by 
a oheque for that amount. The oheque ia 
question was drawn by the Secretary of 
the Finanoe Board of the Congress Reoep- 
tion Committee, Amritsar, on 12 bb August 
1923, in favour of another firm oalled 
Bond Brothers for the prioe of the work, 
done by them for the Reception Commit- 
tee. It was endorsed by two of the part- 
ners of Bond Brothers, namely Tandont. 
and Banerji, in favour of one Sri Kisbaa 
Das Wahal. 

Now, it is common ground that Sri- 
Kishan Das Wahal was the manager of 
the defendant firm, and it appears that 
the money payable on the oheque was 
reoeived by him on behalf of the firm. 
The plaintiff olaims that be reoeived the- 
oheque from his partners in Bond Brothers- 
in part payment of the money due to him 
by the latter, and that he made it over to 
the firm as a loan. The first question for 
consideration is whether the firm reoeived 
the money, whioh was payable ou the> 
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oheque. It is conceded that, if the money 
was received by the firm, it must be 
deemed to be a loan made by the plaintiff. 
Now, a satisfactory proof of the receipt of 
the money is furnished by the account 
books of the firm; and it cannot therefore 

be disputed that the plaintiff is entitled to 
reoover it. 

The money due on the oheque was paid 
on 30th August 1923, by the Central Bank 
of India at Amritsar, on which the cheque 
was drawn, and the suit for its reoovery 
was instituted on 27th August 1926. It is 
suggested that the suit is governed by 
Art. 58 of Soh. 1 to the Indian Limitation 
Aot, 1908, which prescribes a period of 
three years for a suit for the recovery of 
money lent, when the lender has given a 
oheque for the money lent by him. That 
Article however applies to a case in which 
the lender draws his own cheque and gives 
it to the borrower. It does not govern a 
suit in which he transfers to the bor- 
rower a oheque which had been drawn by 
another person and endorsed in his favour 
by the payee. The period of three years 
prescribed by the Article begins to run 
from the date on whioh the oheque is paid, 
and a oheque is paid when it is cashed by 
the lender’s bankers : (1868) LB 3 CP 
300. 1 It is only then that the lender’s 
money passes into the hands of the bor- 
rower, and the loan is made by the former 
to the latter; the mere handing over of a 
oheque by the lender to the borrower does 
not amount to a payment of the oheque. 

£u° r ,? fehe period begin fco run against 
the lender when the oheque received by 

the borrower is given by him to his own 

bank, and the amount is credited to him 
by the bank. 


contracted; and he cannot therefore be 
liable for the payment of the debt. The 
learned Judges of the High .Court at 
Allahabad, upon an examination of the 
evidence, have deoided that the appellant 
was a partner at the time of the transac- 
tion, and this conclusion is supported, not 
only by the testimony of the plaintiff, but 
also by the balance sheets of the firm. 
The evidence, which stands unrebutted, 
shows that the appellant was a partner 
in the firm when the money was lent, 
and it is immaterial that he severed his 
connexion with the firm afterwards. The 
judgment given by the High Court oannot 
be challenged on any of the grounds urged 
on behalf of the appellant, and must be 
affirmed. Their Lordships will therefore 
humbly advise His Majesty that the 
appeal should be dismissed. 

V.B.b./r.k, Appeal dismissed. 

Solicitors for Appellant — Nehra & Co, 
Solicitors for Respondents — 

Douglas Grant & Bold, 
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20th December 1937 

Lord Alness, Sir Shadi Lal and 
Sir George Rankin. 

Bengal Nagpur Railway Co, Ltd, — 

Appellants. 

v. 

Ruttanji Ramii and others — 

tj . ~ ... Respondents. 

Privy Council Appeal No. 65 of 1936, 

i oo| al Appeala Nos * of 1934 and 8 of 
Iy35. 


The suit dees not therefore come within 
the ambit of Art. 58, but is governed by 
Art. 57, which is a general Artiole appli. 
cable to a suit for the recovery of money 
payable for the money lent; and the 
terminus a quo is the date on which the 
loan is made. The loan in the present case 
was made on 30th August 1923, when the 
money was received by the borrower; and 
the suit, which was brought within three 
years from that date, must be held to be 
within the time The only other point 
argued on behalf of the appellant, Man- 
mohan Das, is that he was not a partner 
m the firm in question, when the loan wa s 

v - Bruoe * (1868) L R 3 G P 800 = 31 

L J O P 112=17 L T 644=16 W R 366. 


la) Privy Council — Concurrent findings on 
question of fact— Fact that Courts below were 
notinfluenced by same considerations is not 
sufficient to disturb them. 

It may be that the Courts below, in arriving at 
the same result upon the evidenoe on a question 
of fact, have not been influenced by precisely the 
same considerations, but that oiroumstance would 
finish any ground for disregarding the rule 
forbidding a fresh examination of faots for disturb- 
ing concurrent findings by the Courts below, 
whioh has been usually followed by the Board. 

f (b) Contract Act (1872), S. 73-OrfgiLal 
rate, payable to contractor agreed in con- 
tract between Railway and contractor, aban- 
doned by con.ent of partie. — Substituted 
proposed rotes not accepted by contractor — 
Contract still in operation — Work done by 
contractor in performance of it and accepted 

j R *' lway JT Con, ractor is entitled to fair 
and reasonable rates. 
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Where the original sohedule of rates, payable to 
the oontraotor fixed under a oontraot between the 
Railway and the oontraotor was abandoned with 
the consent of both the parties and the new 
enhanoed rates proposed to be substituted by the 
Railway for those rates were not aooepted by the 
oontraotor, but the oontraot employing the oon- 
traotor remained in operation and the oontraotor 
did the work for the Railway, which the latter 
aooepted, the amount whioh the oontraotor is 
entitled to recover from the Railway for the work 
done should be determined on the basis of fair 
and reasonable rates. [P 69 0 1, 2] 

(c) Interest — Prior to suit, when payable 
stated. 

Interest for the period prior to the date of the 
suit may be awarded, if there is an agreement for 
the payment of interest at a fixed rate, or it is 
payable by the usage of trade having the foroe of 
law, or under the provision of any substantive 
law entitling the plaintiff to recover interest as 
for instanoe the Court may award interest at the 
rate of 6 per oent. per annum, when no rate of 
interest is specified in a promissory note or bill 
of exohange under B. 80, Negotiable Instruments 
Act. [P 70 0 1] 

(d) Interest Act (1839), S, 1, Proviso — 
Proviso applies where Court of equity allows 
interest. 

The Proviso to B. 1 applies to a oase in whioh 
the Court of equity exeroises jurisdiction to 
allow interest. But in order to invoke a rule of 
equity, it is neoessary in the first instance to esta- 
blish the existence of a state of oiroumstanoea 
whioh attracts the equitable jurisdiction : A I R 
1929 P 0 185, Foil . [P 70 0 1] 

(e) Contract Act (1872), S. 73, Illus. (n) — 
Ulus, (n) does not allow creditor interest upon 
his debt when he is not entitled to it under 
any law. 

The Illus. (n) to 8. 73 does not oonfer upon a 
oreditor a right to reoover interest upon a debt 
whioh is due to him when he is not entitled to 
suoh interest under any provision of the law. 

[P 70 0 2] 

(f) Interpretation of Statutes — Illustration 
to section does not modify section. 

An Illustration to a seotion in a statute oannot 
have the effect of modifying the language of the 
section whioh alone forms the enaotment. 

[P 70 0 2] 

# (g) Contract Act (1872), S. 73 — Interest 
by way of damages for wrongful detention of 
debt cannot be allowed. 

Seotion 73 is merely declaratory of the oommon 
law as to damages. Interest oannot be allowed 
at oommon law by way of damages for wrongful 
detention of debt : A I R 1915 P C 48\ (1893) 
A C 429 and AIR 1929 P O 185 , Rel. on. 

[P 70 0 2] 

Charles Bagram and L. M. Jopling — 
for Appellants . 

A. M. Dunne, J. M. Parikh and P. N. 
Mifcra — for Respondents . 

Sir Shadi Lai. — These consolidated 
appeals arise out of an action brought by 
the plaintiffs to recover from the Bengal 
Nagpur Railway Company, Limited (here, 
inafter referred to as “the railway"), a 


certain sum of money on account of the 
prioe of the work done by them for the 
railway. The oiroumstanoes whioh have 
led to the litigation may be shortly stated. 
On 31st Maroh 1920, one Ramji Madhoji, 
(described hereinafter as the contractor), 
the predeoessor.in.interest of the plaintiffs, 
entered into three contracts with the 
railway for doing earth work, bridge work 
and miscellaneous work respectively, in 
the construction of a branoh railway lino 
known as Amda Jamda branoh. The terms 
of eaoh oontraot, whioh were embodied in 
a document variously described as sohedule 
of works or sohedule of rates, prescribed, 
inter alia, the rates at whioh payments 
were to be made to the oontraotor for 
various items of work to be done by him. 
In May 1920, the oontraotor commenced 
work in the seotion of the line allotted to 
him; but he soon found that owing to the 
wild and uninhabited nature of the looa. 
lity through whioh the line had to pass, 
and to other local disadvantages, it was 
difficult to induoe labourers from distant 
plaoes to oome and work there; and he 
encountered many other difficulties. He 
did not take long to realize that the rates 
specified in the schedules were wholly 
inadequate and asked for their enhance, 
ment. The railway reoognized the reason, 
ableness of the olaim and enhanoed the 
rates in August 1920, and framed new 
schedules of rates. But the oontraotor 
refused to sign the revised schedules, as he 
considered even the new rates to be inade. 
quate. He was however asked to continue 
the work and on 5th October 1920 he 
received from the assistant engineer of the 
railway a letter in these terms : 

As there appears to be a oertaln amount of dis- 
content with regard to the sohedules of rates for 
this Subdivision and as I have reoeived several 
letters oontaining proposals as to what the ratea 
should be, I wish to bring to your notioe the 
following points whioh have been oonveyed to me 
by the Distriot Engineer as a result of his last 
inspection : 

1. It Is not the polloy of the Bengal Nagpur 
Railway to cause loss to their oontraotors by pay 
ing them final rates at whioh they oannot make 
a profit. 

2. Work has soaroely been started at present 
and it is far too early to judge whether a further 
inorease in rates is neoesBary. The final rates 
neoessary oannot be determined until the work Is 
in full swing. 

3. Any representations whioh you may have to 
make will be Bympathetioally considered after a 
good effort has been put forth (say for six months) 
whioh will enable an estimate to be made of the 
aotual expenses inourred. 
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This letter was followed by another 
letter in December 1920 which sanctioned 
a further increase in certain rates men- 
tioned in the schedule of rates. Even this 
revision of rates was unacceptable to the 
contractor, but the railway entered the 
revised rates in the printed schedules 
without obtaining the consent of the con- 
tractor. The work however continued and 
was completed early in 1925; the contrac- 
tor receiving payments periodically on the 
basis of periodical statements of accounts 
or bills called “on acoount bills’*. It 
appears that during the progress of the work 
and even after its completion, attempts 
were made by the parties to settle finally 
the rates at which payment should be 
made to the contractor for the various 
items of work done by him, but these 
attempts proved abortive. The contractor, 
in the meanwhile, having died, his repre- 
sentatives brought the present action for 
the recovery of the money due to them; 
and the main point in dispute, upon which 
the parties have produced voluminous evi- 
dence, is whether the rates as specified-in 
the original schedules were abandoned 
with the consent of the parties. The trial 
Judge holds that the oral and documentary 
evidence adduced by the parties confirmed 
as it is, by their conduct, leads to the con- 
clusion that the original scheduled rates 
were abandoned by the mutual consent of 
parties”. On appeal, the learned Judges 
of the High Court, upon a fresh examina- 
tion of all the relevant oiroumstances have 
endorsed that conclusion in dear and 
emphatic terms. 

, Now, the issue determined by the Courts 
in India is one of fact, and their Lordships 
do not think that there is any valid rea- 
son^ for departing from the general rule 
which forbids a fresh examination of faots 
for the purpose of disturbing concurrent 
findings by the lower Courts. It may be 
that the Courts below, in arriving at the 
same result upon the evidence, have not 
been influenced by precisely the same con- 
siderations, but that oircumstance would 
not furnish any ground for disregarding the 
rule which has been usually followed by 
the Board. Their Lordships must there- 
fore take it as established that the origi. 
nal rates were abandoned with the consent 
of both the parties. It is also clear that 
the railway proposed to substitute for 
those rates certain enhanced rates, but the 
proposed increase was considered inade- 
quate by the oontraotor and was not 


accepted by him. The result was that, 
while the old rates had disappeared, there 
were no new rates to take their plaoe. The 
contracts employing the contractor to per. 
form certain work for the railway how. 
ever remained in operation; and it is 
obvious that the contractor did the work 
for the railway, and that the latter 
accepted that work. 

The question is how the price of that 
work should be determined. In their Lord, 
ships’ opinion, the amount, which the 
contractor is entitled to recover from the 
railway, should be determined on the basis 
of fair and reasonable rates. Adopting 
this principle, the trial Judge assessed the 
price of the work done by the contractor 
at R8. 87,839, but on appeal the High 
Court have reduced it to Rs. 66,980.10-6. 
This amount has not been challenged by 
the learned counsel in their arguments at 
the Bar, and their Lordships must there- 
fore acoept the conclusion of the High 
Court that the plaintiffs are entitled to 
recover from the railway Rs. 66,980-10-6. 
The railway was liable to pay this amount 
to the plaintiffs on 26th July 1925, and 
they claim interest on the money for the 
period during which it was withheld from 
them. The suit for the recovery of the 
money due to them was commenced by 
the plaintiffs on 29th November 1927, and 
there oan be no doubt that the award of 
interest from the date of the institution 
of the suit is governed by S. 34, Civil P. C. 
By that section it is provided that the 
Court may order interest at suoh rate as 
the Court deems reasonable to be paid on 
the principal sum adjudged from the date 
of the suit to the date of the decree, in 
addition to any interest adjudged on such 
principal sum for any period prior to the 
institution of the suit, with further inte- 
rest at such rate as the Court deems rea- 
sonable on the aggregate sum so adjudged 
from the date of the decree to the date of 
payment, or to such earlier date as the 
Court thinks fit. The High Court have 
allowed interest at 6 per cent, per annum 
from the date of the decree of the trial 
Court to the date of payment on the sum 
found due to the plaintiffs at the date of 
the said decree, and this deoision cannot 
be challenged. Nor can there be any 
objection to the order for the payment of 
interest from the date of the institution of 
the suit to the date of the decree. The rate 
of interest awarded by the High Court is 
however 9 per cent., and this rate would 
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be excessive, if it depended only upon the 
rule contained in the Civil Procedure Code. 

The oruoial question however is whether 
the Court has authority to allow interest 
for the period prior to the institution of 
the suit; and the solution of this question 
depends, not upon the Civil Procedure 
Code, but upon substantive law. Now, 
interest for the period prior to tbe date of 
the suit may be awarded, if there is an 
agreement for the payment of interest at a 
fixed rate, or it is payable by the usage of 
trade having the force of law, or under the 
provision of any substantive law entitling 
the plaintiff to recover interest, as for 
instance, under S. 80, Negotiable Instru- 
ments Aot, 1881, the Court may award 
interest at the rate of 6 per oent. per 
annum, when no rate of interest is speci- 
fied in the promissory note or bill of 
exchange. There is in the present oase 
neither usage nor any oontraot express or 
implied to justify the award of interest. 
Nor is interest payable by virtue of any 
provision of the law governing the oase. 
Under the Interest Aot, 32 of 1839, the 
Court may allow interest to the plaintiff, 
if the amount olaimed is a sum certain 
which is payable at a certain time by 
virtue of a written instrument. But it is 
conceded that the amount olaimed in this 
oase was not a sum certain. The Interest 
Aot however contains a proviso that 
“interest shall be payable in all oases in 
which it is now payable by law”. This 
proviso applies to oases in whioh the 
Court of equity exercises jurisdiction to 
allow interest. As observed by Lord 
Tomlin in (1929) A 0 631 1 : 

In order to invoke a rule of equity, it is neoea- 
aary in the first inatanoe to establish the existence 
of a state of oiroumstanoes whioh attraota the 
equitable jurisdiction, as, for example, the non* 
performance of a oontraot of whioh equity oan 
give speoiflo performance. 

The present oase does not however 
attraot the equitable jurisdiction of the 
Court and oannot come within the pur- 
view of the proviso. The learned Judges 
of the High Court have allowed interest 
by way of damages oaused to the plaintiffs 
for the wrongful detention of their money 
by the railway, but the question is whe- 
ther this view oan be sustained. There 
is a considerable divergence of judioial 
opinion in India on the question of whe- 

1. Maine and New Brunawiok Eleotrioal Power 

Co Ltd v. Hart. (1929) 16 A I R P 0 185 = 

119 I G 616 =( 1929) A G 631=98 L J P 0 146 

=141 L T 370 (P 0). 


ther interest oan be recovered as damages 
under S. 73, Contract Aot, where it is 
not recoverable under the Interest Aot. 
Now, 8. 73, Contraot Aot, gives statutory 
recognition to the general rule that, in 
the event of a breach of a oontraot, the 
party who suffers by such a breach is 
entitled to recover from the party, break- 
ing the oontraot, compensation for any 
loss or damage thereby oaused to ‘him. 
On behalf of the plaintiffs, reliance is 
plaoed upon Illus. (n) to that section. 
The illustration however does not deal 
with the right of a creditor to recover 
interest from his debtor on a loan ad. 
vanoed to the latter by the former. It 
only shows that if any person breaks his 
oontraot to pay to another person a sum 
of money on a speoifio date, and in oonse- 
quenoe of that breaoh the latter is unable 
to pay his debts and is ruined, the former 
is not liable to make good to the latter 
anything exoept the principal sum whioh 
he promised to pay, together with interest 
up to the date of payment. He is not 
liable to pay damages of a remote oha- 
raoter. The illustration does not confer 
upon a oreditor a right to recover interest 
upon a debt whioh is due to him, when he 
is not entitled to suoh interest under any 
provision of the law. Nor oan an illustra- 
tion have the effeot of modifying the 
language of the seotion whioh alone forma 
the enaotment. 

As observed in 43 I A 6, 2 S. 73 is merely 
declaratory of the oommon law as to 
damages, and it has been held by the 
House of Lords in (1893) A 0 429 3 that 
interest oannot be allowed at oommon law 
by way of damages for wrongful detention 
of debt. The judgment of the Privy 
Oounoil in (1929) AO 63 1 1 dealt with a 
statute of New Brunswick, the relevant 
seotion of whioh was identical in terms 
with the Interest Aot of India, and it was 
held in that oase that the plaintiff was 
not entitled to interest at law, and, as the 
oase did not attraot the equitable jurisdlo- 
tion of the Court, no rule of equity in 
regard to interest oould have any applica- 
tion. The law has however been amended 
in Eugland by S. 3, Law Reform (Miscel- 
laneous Provisions) Act, 1931, empowering 

2. Jamal v. Moolla Dawood, Boas & Co., (1915) 

2 A I R P C 48=31 I 0 949=43 I A 6 = 43 

Cal 493=8 L B R 343 (P 0). 

3. London, Chatham & Dover Railway Co. ▼. 

South Eastern Railway Co., (1893) A 0 429 

=63 L J Oh 93. 
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-a Court of Record to award interest on 
“the whole or any part of any debt or 
damages, at such rate as it/ thinks fit, for 
the whole or any part of the period bet- 
ween the date when the cause of action 
arises and the date of the judgment. But 
there has been no such amendment of the 
law in India. 

Bor the reasons stated above, their 
Lordships think that the plaintiffs have 
•not established their right to recover 
interest prior to the date of the suit, but 
they must get interest under S. 3 4, Civil 
P. C., at 6 per cent, per annum on Rupees 
€6,980 annas 10 and pies 6, the princi- 
pal sum found to be due to them, from 
29th November 1927, the date of the 
institution of the suit, to 14th March 1931, 
the date of the decree of the trial Court, 
and on the sum so adjudged, further inte- 
rest at the same rate from 15th March 
1931 until payment. The result is that 
the appeal brought by the defendants is 
•allowed only to the extent that the amount 
•of interest awarded by the High Court to 
the plaintiffs is reduced as stated above, 
hut it is dismissed on all other grounds. 
T?he appeal preferred by the plaintiffs also 
is dismissed. On the question of costs it 
is to be observed that the defendants, 
while succeeding on the question of inte- 
rest, have failed on all the main points 
raised by them. Having regard to the 
amount involved in each appeal, and to the 
other oircumstanoes of the oase, their Lord- 
ships consider that the defendants should 
pay to the plaintiffs one-half of the costs 
of the consolidated appeals, and they will 
immbly advise His Majesty accordingly. 

V.b.B./r.k. Decree varied . 

Solicitors for Appellants — 

Sanderson Lee & Co. 

•Solicitors for Respondents — 

Stanley Johnson & Allen . 
^ ■■ ■■ » ■■ • 

^ A. I. R. 1938 Privy Council 71 

(From Ajmer -Mer war a) 

20th December 1937 

TjOrd Thankerton, Sir Shadi Lal 
and Sir George Rankin. 

■Syed Altaf Hussain and others — 
Appellants. 

v. 

Diwan Syed Ali Rasul Ali Khan and 
others — Respondents. 

8?rivy Council Appeal No. 8 of 1933, 


❖ (a) Mahomedan Law — Wakf — Alienation 
by Sajjada Nasbin of his share in offerings 
cannot bind his successors. 

The right of a Sajjada Naahin to receive a 
share of the offerings is a right attaohed to the 
offioe and each successive incumbent of that office 
is entitled to reoeive that share as long as he 
holds the office. Hence alienation made by a 
Sajjadda Nasbin of his share in the offerings 
cannot bind his successors. [P 72 0 1] 

& (b) Mahomedan Law — Wakf — Articles 
presented for use of tomb — Neither Sajjada 
Nashin nor Khadims are entitled to them. 

The qabarposhes, as well as gold or silver ves- 
sels or implements presented for the use of the 
tomb must be kept by the tomb oommittee on 
behalf of the tomb; and neither the Sajjada 
Nashin nor the Khadims are entitled to partici- 
pate in those offerings. [p 72 0 2] 

A. M. Dunne and Sir Thomas Strang- 
man — for Appellants . 

W. Wallach and Mrs. J. Clark — 

for Respondents. 

Sir Shadi Lal. — The dispute in this 
oase relates to the distribution of the 
offerings made by the pilgrims to the tomb 
of Khwaja Moinuddin Chisti at Ajmer. 
The tomb in question, generally known as 
Durgah Khwaja Sahib, Ajmer, has for 
oenturies past been a place of pilgrimage 
for devout Moslems; and the presents made 
by the pilgrims to the Durgah have led to 
frequent disputes between the Sajjada 
Nashin (called Diwan Sahib) on the one 
side, and the Khadims (servitors) on the 
other side. The Sajjada Nashin is a des- 
cendant of the Saint, while the Khadims 
are the descendants of the original disci- 
ples of the Saint. In September 1912, 
Diwan Sharfuddin, the predecessor of the 
present Sajjada Nashin, granted to the 
Khadims a perpetual lease of the Sajjada 
Nashin’s share of the offerings made at 
the Shrine for Rs. 500 a year. For about 
ten years there was no controversy bet- 
ween the Sajjada Nashin and the Khadims 
about the division of the offerings. In 
1922 Diwan Sharfuddin died and was 
succeeded by Diwan Syed Ale Rasul Ali 
Khan, who refused to recognize the vali- 
dity of the lease granted by his predeces- 
sor in respect of the Sajjada Nashin's 
share of the offerings. His refusal re- 
sulted in the revival of the old dispute, 
and ultimately led to the present litigation. 

The main combatants are the Sajjada 
Nashin and the Khadims, but there is 
also a Durgah Committee which is inter- 
ested in the offerings. This Committee 
consists of persons who were appointed, 
under the Religious Endowments Act, 20 
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of 1863, to perform the duties of the 
trustees of the Durgah property. The 
trial Judge adjudicated upon the rights of 
the various parties to the dispute, but on 
appeal his decision has been modified by 
the Judicial Commissioner of Ajmer Mer- 
wara in respect of a few matters whioh 
will be disoussed presently. The Sajjada 
Nashin as well as the Khadims are dis- 
satisfied with the appellate judgment, and 
have appealed to His Majesty in Council. 
Their Lordships, after examining the argu- 
ments submitted to them, do not think 
that that judgment oan be successfully 
challenged except on one small point. In 
view of the importance of the points in 
controversy, their Lordships however 
oonsider it advisable to disouss them 
seriatim. 

On the question of the validity of the 
perpetual lease of the Bajjada Nashin’s 
share of the offerings, the Court of Appeal, 
concurring with the trial Court, holds 
that the right to receive a share of the 
offerings is a right attaohed to the office of 
the Diwan, and that eaoh successive 
incumbent of that office is entitled to 
reoeive that share as long as he holds the 
office. An alienation made by a Diwan of 
his share in the offerings oannot bind his 
successors. This decision has not been 
impugned by the learned counsel for the 
Khadims, and it is therefore dear that the 
lease oannot preclude the present Diwan 
from olaiming his legitimate share in the 
'offerings. 

As regards the offerings made by the 
pilgrims, it was conceded by all the parties 
before the Court of Appeal that a distinc- 
tion must be drawn between those artioles, 
suoh as qabarposhes (coverings for the 
tomb), whioh are presented for the use of 
the Durgah, and the other offerings which 
are made at the Durgah. While the offer- 
ings belonging to the latter category may 
be divisible between the Diwan and the 
Khadims, those made for the speoifio use 
of the Durgah are the property of the 
Durgah. The Khadims however olaim 
that an artiole presented for the use of the 
Durgah becomes the property of the 
Durgah only if the donor pays a tawan or 
oustody money to them in respeot of that 
artiole. There is however no documentary 
evidenoe to support the theory that the 
Khadims are entitled to an artiole pre- 
sented for the use of the Shrine, if the 
donor thereof does not pay them custody 
money. They place their relianoe only on 
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oral evidenoe, whioh has been rightly dis- 
believed by the Court of Appeal. Indeed*, 
the olaim is wholly unreasonable and oan- 
not be sustained. The qabarposhes, asji 
well as gold or silver vessels or imple- 
ments presented for the use of the Durgah, 
must therefore be kept by the Durgah 
Committee on behalf of the Durgah; and 
neither the Diwan nor the Khadims are 
entitled to participate in those offerings^ 

There remains the question of the res- 
pective rights of the Diwan and the 
Khadims in the offerings whioh are nob 
the exclusive property of the Durgah. Ib 
is contended by the Diwan that he ia 
entitled to all the offerings made at the 
Durgah to the exclusion of the Khadims,. 
and this olaim is based upon a firman- 
alleged to have been granted by the Em. 
peror Shah Jahan in 1640 A. D. Thia 
firman is however of doubtful authenti. 
city, and the Courts below have concurred 
in holding that the firman has not been 
aoted upon, and that the praotioe whioh 
has been followed by the successive Diwana 
and Khadims in respeot of the distribution 
of the offerings runs oounter to the terms 
of the firman. Their Lordships see no 
valid reason for departing from the con. 
current findings on a question of faot, and 
the olaim of the Diwan to exolude the Kha- 
dims from a share in the offerings at the* 
Durgah must therefore be rejeoted. This* 
is the only point raised by the Diwan in 
his appeal, and that appeal must there, 
fore fail. 

It appears that the offerings, whioh are* 
not intended for the use of the Durgah*. 
are made at various plaoes in the buildings 
attaohed to the shrine ; but all the valu- 
able presents are made within the main 
building or the saored dome whioh contains* 
the tomb of the Saint. Now, the Khadims- 
maintain that the Diwan is entitled to* 
share only in the offerings made at the* 
foot of the tomb, and that he has no right 
to share in the offerings made at other 
parts of the tomb. The Court of Appeal 
holds that there is no evidenoe to support 
this distinction, and it is significant that 
no suoh distinction was suggested by the 
Khadims in their written statement. The 
finding of the Appellate Court on the issue 
must therefore be affirmed. 

There are certain other offerings of 
small value whioh have by usage been re. 
garded as the exclusive property of the- 
Khadims, whether they are made inside 
the dome or outside. The learned JudioiaL 
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Commissioner finds that to this category 
belong copper coins and cowries, and gold 
and silver articles (other than ooins) of a 
value of less than eight annas and also 
cotton doth of an inferior quality. The 
Khadims urge that they are entitled to all 
ooins of two annas or less in value, and 
that it is immaterial whether they are 
made of copper or any other metal such as 
silvor or nickel. It appears that the 
Khadims, who worked as servants of the 
Shrine, were allowed to take coins of a 
small value which were given by the pil- 
grims for their services, and there is no 
valid reason why the Sajjada Nashin, who 
occupies a position of importance and dig- 
nity should claim a share in coins of 
small value which are given by the pil. 
grims as rewards for the services rendered 
to them by the servitors. Nor is there 
any evidence to suggest a differentiation 
between coins of copper and those of other 
metals. Indeed, it is doubtful whether 
the learned Judge of the Appellate Court 
intended to make any such distinction. 
Their Lordships think that the Khadims 
are entitled to all the coins not exceeding 
two annas in value irrespective of whether 
they are made of copper or any other 
metal. To this extent the appeal pre- 
ferred by the Khadims is allowed, but in 
all other respects the judgment pronounced 
by the Court of Appeal must be affirmed. 

Their Lordships desire to make it clear 
that the Durgah Committee referred to in 
the judgment appealed against is a Com- 
mittee to hold and to administer the Dur- 
gah property on behalf of the Durgah, and 
has no right as against the institution. 
The result is that while the appeal 
brought by the Diwan should be dismissed, 
that preferred by the Khadims should be 
allowed only to the extent mentioned 
above. Considering that the Khadims 
succeed on only one minor point but fail in 
all other respeots, their Lordships think 
that the parties should bear their own 

oosts here. They will humbly advise His 
Majesty accordingly. 

K.s./r.K. Order accordingly . 

Solicitors for Appellants— 

T. L. Wilson & Co 9 

Solicitors for Respondents — 

Douglas Grant & Dold. 
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( From Lahore) 

6th December 1937 

Lord Thankerton, Sir Lancelot 
Sanderson and Lord Normand 
(Lord President of the 
Court of Session). 

Sunder Singh. Mallah Singh Sanatan, 
Dharam Sigh School Trust t Indaura 
— Appellants. 

v. 

Managing Committee , Sunder Singh - 
Mallah Singh , Bajput High School , 
Indaura and others — Respondents. 

Privy Council Appeal No. 62 of 1936. 

# (a) Specific Relief Act (1877), S. 42, Pro- 
V, f° r*. P,alntiff claiming to be trustee and 
adm ,n, atrator of inatitution-Neither plain. 

titt nor defendant in possession or control of 
institution— Suit for declaration by plaintiff 
i» maintainable — Injunction against defen- 
dant is further relief. 

Where the plaintiff claims to be a trustee and 
administrator of certain institution of which 
neither he nor defendant is in possession or oon- 
trol of the management, a Buit for mere declara- 
tion under S. 42 is maintainable; and where it is 
not open to the plaintiff to pray for possession 
also as against the defendant, injunction against 
the defendant is further relief within the meaning 
of the Proviso to 8. 42. [p 75 0 if 

# (b) Societies Registration Act (1860), 
Ss. 3, 19 —Presumption of proper registration 
--Not certificate of registration under S. 3, 
but copies of Rules and Regulation and Memo- 
randum certified under S. 19 are sufficient 
proof of due registration. 

Presumption that an association is duly regis- 
tered arises not on the certificate of registration 
granted by the Registrar under 8. 3, but on the 
copies of the Rules and Regulations and Memoran- 
dum certified under 8. 19, whioh constitutes them 

prima facie evidence of the matters therein oon- 
tained. [p 76 Q 

(c) Evidence Act (1872), S. 106-Question 
whether plaintiff is authorized to represent 
institution in suit—Proof of the minutes of the 
meeting of Managing Committee constituting 
such authority is , sufficient to discharge 
burden on plaintiff. 

Where the question is whether plaintiff is 
authorized by the Managing Committee of an 
institution to institute a suit on its behalf, and 
the proof of the minutes of the meeting of the 
Managing Committee constituting such due autho- 
rity is available, it is sufficient to discharge anv 
burden on the plaintiff under 8. 106. [p 7 6 0 2] 

# (<■) Trust — Creation of - Charitable en- 
d U M en u by . B I ?' nd “ in Pu “i»b ~ Purpo.e 

.hould be clearly *pecified — Property in- 
tended should be .et apart - Divestiture by 

donor of property „ necessary - But no 
writing essential. 

by^°Hindn 0 i 1 n D ^ i p n °- t ° haritabla endowment 
by a Hindu in the Punjab, no writing ia required 

What ia necessary is that the purpose be clearly 
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specified and that the property intended for the 
endowment should be eet apart as dedicated to 
that purpose. It isneoessary that the donor should 
divest himself of the property. The evidence of 
divestiture may be contemporaneous and in such 
a case the subsequent acts and oonduot of the 
donor are irrelevant and oannot re-invest him. 

[P 76 0 2] 

Sir Herbert Cunliffe, Dr. Abdul Majid 
and Mrs. M. J. Clark — 

for Appellants . 

J. P. Eddy and T. F. R. MoDonnell — 

for Respondents. 

Lord Thankerton. — This is an appeal 
from a deoree of the High Court of Judi- 
cature at Lahore, dated 31st May 1934, 
which reversed a deoree of the Senior 
Subordinate Judge, Kangra at Dharam- 
sala, dated 19th December 1927. The res- 
pondents, the Managing Committee, Sunder 
Singh. Mallah Singh, Rajput High Sohool, 
hereinafter referred to as “the Committee”, 
filed the suit through Kharak Singh, 
member of the Committee and Manager 
of the Sohool, and Chaudri Ram Singh, 
a member of the Committee, on 8th Nov- 
ember 1926, and impleaded as defend- 
ants Sunder Singh-Mallah Singh Sanatan 
Dharam Rajput High Sohool Trust, herein- 
after referred to as “the Trust”, through 
ten named trustees, of whom Rai Bahadur 
'Chaudri Mallah Singh was the first named. 
'In the plaint the respondents olaimed (a) 
a declaration to the effeot that “the plain- 
tiff Committee is the managing body, 
trustee and administrator of Sundar Singh- 
Mallah Singh Rajput High Sohool, Indaura, 
that the defendants have no oonnexion 
whatsoever with this sohool or its pro- 
perty, nor have they any right as trustees 
or administrators in the said sohool, that 
the plaintiff alone is the trustee and ad- 
ministrator of this property, in the in- 
terests of the said sohool, and that he alone 
is entitled to the inoome and authorized to 
spend it”, and (b) a perpetual injunction 
against interference by the defendants. 
The property olaimed was detailed as 
follows : 

1. Rs. 95,000 on fixed deposit in the Punjab 
National Bank, Lahore. 2. War bonds of the 
value of Rs. 6000, also deposited with the said 
Bank, 8. Bonds, mortgage deeds and promissory 
notes, of the value of Rupees one lakh, and 4. 
Lands and sohool buildings, eto., mentioned in a 
-list attached to the plaint. 

The Trust through the trustees filed its 
Jawab-i.Dawa denying the right of the 
plaintiff to any relief, and, on the plead- 
ings the Subordinate Judge framed the 
following issues : 


(1) Whether a suit for a declaration lies ? (2) 
Whether the plaintiff Managing Oommittee has 
locus standi to maintain the suit and has duly 
authorized Kharak Singh and Ram Singh to in- 
stitute the 6uit ? (3) Whether the plaintiff Oom- 
mittee is not a duly registered body ? (4) Whe- 
ther the management for the sohool and its pro- 
perties become vested in the plaintiff Oommittee 
as trustees ? (6) What is the nature and the 
extent of the properties up to the date of the new 
trust, dated 26th November 1926 ? (6) Whether 
the trust, if any, created in favour of the plaintiffs 
was invalid, beoause possession had not been 
transferred to them? (7) Whether on 26th Novem- 
ber 1925, defendant 1 was still competent to deal 
with this property and create a new trust in 
favour of the defendants in oonnexion therewith ? 

After considering the oral and doou- 
menbary evidenoe, the learned Judge de- 
cided each of the issues in favour of the 
defendants and dismissed the suit. On 
appeal, this judgment was reversed by the 
High Court and deoree was granted in the 
Committee’s favour, declaring that the 
Indaura High Sohool buildings and the 
lands attached to them, the sum of Rupees 
95,000 and war bonds for Rs. 5000, and 
the mortgagee’s rights under a deed of 
mortgage dated 2nd June 1920, in favour 
of the Indaura Sohool, are property held 
in trust for the benefit of the sohool, and 
that the Committee have the right to 
manage the sohool and to manage this 
property for the purposes of the sohool. 
A perpetual injunotion was granted against 
the interference of the defendants. The 
present appeal is against that deoree. 

This regrettable litigation had its origin 
in the following oiroumstanoes : Chaudri 
Mallah Singh, who was anxious to make 
suitable provision for the education of the 
youths of his community, had for long 
maintained a primary sohool in his village 
Indaura. In 1919, being anxious to extend 
this institution and to put its management 
into the hands of a representative com- 
mittee of the Rajput oommunity, sixteen 
leading Rajputs were seleoted and con- 
stituted into a oommittee for the manage- 
ment of the sohool. Rules and Regulations 
and a Memorandum were drawn up and 
filed and registered under the Societies 
Registration Aot (Aob 21 of 1860), the as- 
sociation being registered as Sundar Singh. 
Mallah Singh Rajput High Sohool. and 
the sixteen seleoted Rajputs being named 
as the Managing Comrpittee, the first, 
named being Mallah Singh as President. 
R. 4 provided that all the moveable and 
immovable property of the sohool should 
vest in the Managing Committee, but no 
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speoifio properties were mentioned, and no 
deed of endowment was drawn up. 

As many of the members of the Com- 
mittee lived at some distance from the 
school, their attendances do not appear to 
have been at all regular, and there seems 
little doubt that Mallah Singh took the 
•main burden of management. In 1925, 
apparently regarding himself as still having 
a free hand, and having formed the desire 
to further extend the institution into a 
college, Mallah Singh executed on 26th 
November 1925 the deed of trust in favour 
of the defendant-appellants, whose attempt 
to enter on their duties at the school 
roused the respondent Committee. This 
led to intervention of the police and pro- 
ceedings under Ss. 144 and 145, Criminal 
P. C., whioh were started on 11th May 
1926. Eventually the parties agreed to 
leave the sohool and its properties in the 
possession of Mallah Singh, and to seek 
their remedy in the Civil Court. As the 
trial Judge points out, this possession of 
Mallah Singh was his personal possession 
and was not in his capacity as President 
of either the Committee or the Trust. The 
present suit was thereafter brought on 8th 
•November 1926. With this preliminary 

. . ® various issues may be taken 

nn turn, 

Issue 1 raises a question under S. 42, 
Speoifio Belief Aot, 1877, and, in partioular, 
the proviso, which precludes the granting 
of a declaration where the plaintiff, being 
able to seek further relief than a mere 
declaration of title, omits to do so”. The 
Subordinate Judge held that a suit of 
declaration did not lie, on the ground that 
the plaintiff was neither in possession nor 

m j'lu*' 1701 ° f tl10 mana g ai nentof the sohool 
and that the proper form of the suit would 

have been one for possession and manage. 

ment of the sohool and not merely a 

declaration of suoh right, and that the 

plaintiff had omitted to seek this further 

relief. The High Court took the oontrary 

view, on the ground that the defendants 

were not in possession or in a position to 

fi? po , S8es9ion of the properties, and 
that therefore there was no further relief 

available to the plaintiffs against the 

defendants. Their Lordships agree with 

K h E 18 A L G ° Urt ln this view : an d it may 
be added that where it is not open to the 

plaintiff to pray for possession also as 

against the defendant, injunction is further 

relief within the meaning of the proviso : 

aee Pollock and Mulla on the Speoifio Belief 


Aot (Edn. 6) at page 853, and authorities 
there cited. 


Issue 3 and the first part of Issue 2 raise 
the same question as to the validity of the 
registration of the Committee under the 
Aot of 1860, the relevant seotions of whioh 
are as follows : 


I. Any seven or more persons associated for any 
literary, scientific or charitable purpose, or for 
any such purpose as is described in 8. 20 of this 
Aot, may, by subscribing their names to a Memo- 
randum of Association, and filing the same with 
the Registrar of Joint*8took Companies under 

Aot 19 of 1857, form themselves into a Society 
under this Aot. 

II. The Memorandum of Association shall con- 
tain the following things (that is to say) — 

The name of the Society. 

The objeots of the Society. 

The names, addresses, and occupations of the 
Governors, Council, Directors, Committee, or 
other governing body to whom, by the Rules of 
the Sooieby, the management of its affairs is 

e ?5L US L ed • A 00?y . of fche Rules and Regulations 
of the Society, certified to be a correct copy by not 

less than three of the members of the governing 

body, shall be filed with the Memorandum of 
Association. 

III. Upon suoh Memorandum and certified 

copy being filed, the Registrar shall oertify under 

his hand that the Sooiety is registered under this 

Act* There shall be paid to the Registrar for 

every suoh registration a fee of fifty rupees, or 

suoh smaller fee as the Governor-General of India 

in Council may from time to time direot ; and 

all fees so paid shall be aooounted for to Govern- 
ment. 


V. The property, moveable and immovable 

belonging to a 8ooiety registered under this Act’ 

if not vested in trustees, shall be deemed to be 

vested, for the time being, in the governing body 

of such Society, and in all proceedings, oivil and 

criminal, may be described as the property of the 

governing body of such Sooiety by their proper 
title* 


VI. Every Sooiety registered under this Aot 
may sue or be sued in the name of the President, 

or Prinoi P a * Secretary or Trustees, as 
shall be determined by the Rules and Regulations 
of the Sooiety, and in default of such determina- 
tion, in the name of suoh person as shall be 
appointed by the governing body for the oooasion; 
provided that it shall be oompetent for any person 
having a claim or demand against the Sooiety, to 
sue the President or Chairman, or Principal 
Secretary or the Trustees thereof, if on application 
to the governing body some other offioer or person 
be not nominated to be the defendant. 

XVI. The governing body of the 8ooiety shall 
be the Governors, Council, Directors, Committee 
Trustees, or other body to whom by the Rules 

and Regulations of the Society the management 
of its affairs is entrusted. 6 


fit Za * r» “ 1DB peoc an documents 

filed w th the Registrar under this Aot on pay- 
ment of a fee of one rupee for eaoh inspection ; 
and any person may require a copy or extract of 

oetMfied U ^ D th r a i? y ■ part 0f any dooam e“t, to be 
certified by the Registrar, on payment of two 
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annas for every hundred words of euoh oopy or 
extraot ; and suoh certified oopy shall be prima 
facie evidence of the matters therein oontained in 
all legal proceedings whatever. 

The learned Subordinate Judge held that 
the Committee was not duly registered, 
but his decision is vitiated by his failure 
to give effect to S. 19. He placed the 
burden of proving the seven signatures to 
the original memorandum on the plaintiffs, 
and held that, in the absence of suoh proof, 
he could not hold that the Association was 
duly registered. The High Court reversed 
this finding, and held that the defendants 
had failed to disprove the presumption 
arising on the certificate of the Registrar 
dated 7th December 1919. Their Lordships 
are of opinion that the presumption arises, 
not on the certificate of registration granted 
by the Registrar under S. 3, but on the 
oopies of the Rules and Regulations and 
Memorandum, certified under S. 19, which 
constitutes them prima faoie evidenoe of 
the matters therein contained. The only 
evidence by which the appellants sought 
to overcome the presumption was that of 
Kharak Singh under cross-examination, 
when he stated : 

I did not see the original Artioles of Association 
(nor sign them) sent to Registrar. Nor oan I tell 
about the other trustees as to whether they signed 
or not. I do not know whether Kirpa Ram 
sent on the letter of ccnsent to the Registrar . . . , 
Barring the letter of consent I sent no other appli- 
oation or paper to Registrar. I cannot Bay with 
regard to this matter anything about Chaudri 
Sahib. I oannot say who produced the Artioles 
of Association before the Registrar. 

Whatever one might think probable, it 
is left uncertain whether this witness was 
referring to the Memorandum as the Arti- 
oles of Association ; oounsel were unable 
to inform their Lordships definitely what 
was the reason of the braokets round the 
words “nor sign them”. If the defendants 
really desired to displace the presumption 
in this respect, it was dearly their duty 
to seek to recover the original memoran- 
dum and to put the signature thereon to 
the witness. Their Lordships are there- 
fore of opinion that the Association was 
duly registered and had therefore locus 
standi to maintain the suit. 

There remains the question under the 
latter part of issue 2, whether Kharak 
Bingh and Ram Singh were duly autho- 
rized to institute the suit. It is now ad- 
mitted that the minutes of meeting of the 
Managing Committee dated 31st July 
1926 constitute ex faoie a due authority 
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to Kharak Bingh and Ram Singh to in- 
stitute the suit, but the appellants main, 
tained (a) that the respondents had failed 
to discharge the burden of proof laid on 
them by 8. 106, Evidenoe Act, in that they 
had not proved that due notices of the 
meeting had been given to the members o! 
the Committee, and (b) that, in any event, 
it had been proved by the evidenoe of 
Kharak Bingh and of Mallah Singh that 
they had not received such notices. Their 
Lordships agree with the High Court that 
the evidenoe of Mallah Singh is unreliable, 
and the evidenoe of Kharak Bingh does not 
prove anything as to the notices. But their 
Lordships are of opinion that the proof of 
the minutes of meeting is sufficient to die- 
oharge any burden on the respondents, and 
that the appellants were bound to give 
notice in their pleadings if they were going 
to raise this point and to have had an 
issue framed on it. The only point taken 
by the appellants in their pleadings waa 
that they were not bound by the resolu- 
tion, as, after the oreation of the Trust,, 
the Committee oeased to have any exist- 
ence in law, and Issue 2 is not apt to put 
this question in issue. Their Lordships 
therefore hold that the appellants are not 
now entitled to raise this question. 

Issues 4 and 6 are conveniently taken 
together. The first question is whether 
the sohool buildings and the land attaohed 
to them, as they stood at the time of the 
registration of the Association, became 
irrevocably vested in the Managing Com- 
mittee. The High Court state : 

It is not disputed that for the foundation of a 
oharitable endowment by a Hindu in this Pro- 
vince no writing is required. What is neoessary 
is that the purpose be dearly specified and that 
the property intended for the endowment should 
be set apart as dedicated to that purpose. It ie 
neoessary that the donor should divest himself of 
the property. Whether he has done so is to be 
determined by his subsequent aots and oonduot. 
All these propositions are well established. It ifl 
not disputed that a valid endowment onoe oreated 
oannot be revoked by the donor. 

Their Lordships agree with this state- 
ment, exoept that the evidence of diveati-l 
ture may be contemporaneous, as in this 
oase, and, in suoh a oase, the subsequent 
aots and oonduot of the donor are irrele* 
vant and oannot re. invest him. Their 
Lordships agree with the High Court that 
the Subordinate Judge wrongly laid stresa 
on the subsequent alleged negleot of their 
duties by members of the Committee. Tha 
appellants sought to maintain that tho 
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propositions wore qualified in the present 
ease by some customary law ; but, if so, 
the appellants were bound to plead it and 
put it in issue, which has not been done. 
In the opinion of their Lordships, R. 4 of 
the Rules and Regulations, to which 
Mallah Singh was a party, taken along 
with Ss. 5 and 16 of the Act of I860, was 
sufficient to vest the buildings of the 
school and the attached lands, as they then 
existed, in the Committee. The Subordi- 
nate Judge himself has found that the 
Committee appointed its office-bearers 
and the management of the sohool was 
made over to them”. It must be remem- 
bered that the Trusts Act of 1882 does not 
apply to charitable endowments. Their 
Lordships are therefore of opinion, in 
agreement with the High Court, that the 
school buildings and attached lands were 
irrevocably dedicated by Mallah Singh at 
the time of the registration of the Associa- 
tion, and further that any subsequent 
alteration of these buildings or additions 
to them must be held to have acorued to 
the original dedication. 

r0gar( * 9 fixed deposit of Rupees 
9o,000 and the Rs. 5000 of war bonds, the 
letter of Mallah Singh to the Punjab 

2 ona [, B ^ k - dated 18th November 
1922, which inoluded the resolutions of the 
Managing Committee and enolosed a copy 
of the Rules and Regulations, affords 
ample evidence of dedication and divesti 
ture in favour of the Committee of these 
two properties. If further evidence were 

?qo^ 0 ?’ ~ allah Sin g h '8 letter of 21st Maroh 
to Kirpa Ram, an officer of the Com- 
mittee, affords oorroboration. The deed of 
mortgage by Anup Singh and others, dated 
2nd June 1920, states : 
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m ° r *8 a g ed » without possession, the 
foresaid land to the High Sohool, Indaura, Tahail 

Bonder ’ ' n- fear i. 8d 1Q a thQ name o£ Sardar CJhaudri 
Sl ?, 8h . aud Rai 8ahib Ohaudri Mallah 

la 6 b00 eBi haU t8 f Of l° d £ Ura ' Taheil Nurpur, for 
i*a. b, 000, half of whioh oomea to Rs. 3000 and 

Hahfh *‘J* e mort e a ga money from’ Rai 

below. ° haudri Mallah 8in e h as per detail given 

n k°fdshi p 8 agree with the High 

0° u rt that thia constitutes a clear dedica- 
tion of the mortgagees' rights to the sohool 
with consequent vesting in the Committee! 
ibis renders it unnecessary to consider 
separately Issues 5 and 7. It follows that 
the appeal fails, and their Lordships will 
humbiy advise His Majesfcy that the decree 
of the High Court should be affirmed and 


that the appeal should be dismissed with 

costs. 

V.B.b./r.k. Appeal dismissed . 

Solicitors for Appellants — 

Francis & Harlcer . 

Solicitors for Respondents — 

Nehra & Co. 

A. I. R. 1938 Privy Council 77 
(From Lahore) 

20th December 1937 

Lord Thankerton, Sir Shadi Lal 
and Sir George Rankin. 

Lala Atma Ram — Appellant. 

v. 

Thakur Sadhu Singh and another — • 

r, . ~ . Respondents. 

. Counoil Appeals Nos. 127 and 128 
of 1936. 

(a)Custom (Punjab) Alienation — Agricul- 

/“‘ip 8 ™ ana 8® cultivation and in- 
debted, selling land to non-agriculturist with 
sanction of Deputy Commissioner —Sale held 
act of good management. 

Where an agriculturist who was not able to 
manage the cultivation, very muoh indebted and 
not even able to pay the land revenue, sold the 
land to a non-agrioulturist with the sanction of 
the Deputy Commissioner ; 


Held that the sale was an aot of good manage- 
ment and oould not be attaoked by his sons. 

„ [P 79 C 2] 

(b) Custom (Punjab) -Alienation — Alienee 
must prove either legal necessity in fact or 
that he made bona fide enquiry into alleged 

necessity— He is not bound to see to actual 
application of money. 

Th 0 onus lies on the alienee to prove either that 

1 i 6ga “ eo0S8it y in which would 
] “ 8 * if , y ^e alienation, or that he made a proper 

and d d l. enq w ty int0 fche alle S ed nooeeeity 

l! t fl T, h m8e11 aa to the existence of suoh 
‘ If he to prove that there was a 
necessity in faot, alienation may still be upheld if 

r® P ro , V0a tha ‘ h o made enquiry aa to the exia- 
tenoe of the alleged neoeaaity, and that the facts 
represented to him were suoh as, if true, would 
have justified the transaction. If he discharges 
this burden, he is not bound to see that themonev 
paid by him is aotually applied by the alienor to 
meet the necessity : 6 M I A 393 (PC), Rel . on 

a nr T'. [P 79 O 2 ; P 80 0 1] 

A. M. Dunne and W. Wallaoh — 

t M ^ ft )r Appellant. 

J. M. Pankh for Respondents. 

Sir Shadi Lai T On 12th May 1931. two 

brothers, Agar Singh and Nandlal Singh 

who were proprietors of a one. third share 

m the village Bajika, situated in Tahsil 
Sirsa of the Hissar distriot, entered into 
an agreement with the appellant, Eai Sahib 
Lala Atmaram, to sell the whole of their 


A. I. R, 
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estate in that village to him for Rs. 52,000. 
In the deed of agreement they set out the 

reasons for selling the land in these terms : 

We are unable to manage the cultivation work 
of the estate. Besides we owe debts, interest 
whereupon is swelling day by day. The revenue 
of the estate is also due from us. There is no 
other alternative but to sell the estate for payment 
of the debts and the revenue. 

As they were members of an agricultu- 
ral tribe notified under a speoial statute 
called the Punjab Alienation of Land Aot, 
13 of 1900, and the proposed vendee, Rai 
Sahib Lala Atma Ram, was not a member 
of an agricultural tribe, they could not sell 
the land to him without obtaining the 
sanotion of the Deputy Commissioner of 
the district to the sale. They accordingly 
reoited in the agreement that they had 
applied to the Deputy Commissioner for 
permission to sell the land, and that after 
obtaining the required sanotion they would 
execute a sale deed in favour of the vendee. 

Sub.seofcion (3) of S. 3 of the Statute 
imposes upon the Deputy Commissioner, 
dealing with such an application for sano- 
tion to sell land, the duty of making an 
enquiry into the circumstances of the pro- 
posed alienation ; and it was only after 
considering the result of the enquiry re- 
quired under the law that the Deputy 
Commissioner made an order on 1st Sep- 
tember 1931, sanctioning the sale. After 
obtaining the requisite sanotion, both the 
brothers jointly executed in favour of Rai 
Sahib Lala Atma Ram, on 22nd September 

1931, a deed of sale in respeot of the land, 
and received Rs. 48,812.10.9, in the pre- 
sence of the Sub. Registrar who registered 
the deed, and also admitted to have re- 
ceived the balanoe of the price as set out 
in the dooument. The balanoe, whioh 
amounted to only Rs. 3187-5-3, included 
Rs. 800 received by them as earnest money, 

jhnd Rs. 1500 deposited with the vendee 
for the redemption of a part of the land 
from a mortgagee, and about Rs. 800 for 
payment by him to Government onaooount 
of the arrears of land revenue and water 
rate due from them. 

On 28th November 1932 two suits were 
brought by the sons of the vendors to im- 
peach the sale, one suit by the sons of Agar 
Singh, claiming possession of a moiety of 
the land as their father had died in April 

1932, and the other by the sons of Nandlal 
Singh asking for a declaration that the 
alienation should not affeot their right to 
recover possession of the other half of the 
land on the death of their father. The 


trial Judge, after a oareful consideration) 
of the issues raised between the parties, 
dismissed both the suits. On appeal by the* 
sons of the alienors, the High Court at 
Lahore set aside the deorees dismissing 
the suits and allowed the olaim in each 
case subjeot to the payment of Rs. 3700 
by the plaintiffs to the vendee. From the 
deorees of the High Court, the vendee hae 
brought to His Majesty in Counoil these 
two appeals whioh have been consolidated. 

The Courts below have concurred in 
holding that the whole of the prioe for the 
land was paid by the vendee as detailed in 
the sale deed. They are also agreed that 
the plaintiffs’ attempt to depict their 
fathers as men of immoral oharaoter and 
extravagant habit has wholly failed. Ae 
regards the validity of the transaction, the 
trial Judge decided that the sale was an 
aot of good management and should be 
upheld. But this view was not accepted 
by the Judges of the High Court, Addison 
and Abdul Rashid JJ. t whose judgment on 
this point is neither clear nor convincing. 

Their Lordships have examined the 
oiroumstanoes which led the vendors to 
make the sale and induced the Deputy 
Commissioner to give sanotion to the 
transaction, and have reached the con. 
elusion that the view taken by the trial 
Judge is fully justified. It must be re- 
membered that the vendors resided in a 
village called Dhingsara whioh is at a 
distance of more than 15 miles from Bajika 
where the land in dispute is situate. They 
were therefore unable to cultivate the land 
themselves; and had to employ tenants to 
cultivate it. In their application to the 
Deputy Commissioner for the grant of 
sanotion to sell the land they made it olear 
that owing to their residence in Dhingsara 
they could not oarry on satisfactorily "the 
reclamation and cultivation work" of the 
land in question, and that the tenants in 
oooupation of the land "do not pay rent" 
to them, nor do they pay water rate for 
water used by them for irrigating the land. 
The applicants also point out that "the 
estate yields a very small income", and 
that they have not been able to pay even 
the land revenue to Government for two 
years, with the result that they had 
inourred debts, the interest on whioh was 
swelling day by day". On these grounds 
they asked for permission to sell the land 
to the appellant for Rs. 52,000, a prioe 
whioh, they said, no member of an agri* 
oultural tribe was prepared to pay. 
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Now the sanction, if granted, would 
involve the permanent transfer of land 
belonging to a member of an agricultural 
tribe to a person who was not a member 
of an agricultural tribe; and the Deputy 
Commissioner had to satisfy himself whe. 
ther there were adequate grounds for 
giving sanction whioh would justify a 
departure from the polioy of the Govern, 
ment as indicated in the statute and 
emphasized in the instructions issued to 
Deputy Commissioners by superior revenue 
authorities. The application was therefore 
referred to the Tahsildar in charge of the 
tahsil in whioh the land was situated for 
an enquiry and a report. Chaudhri Lajja 
Bam, the Tahsildar, who made the enquiry 
into the oiroumstances of the proposed sale, 
in his deposition before the Court, describes 
Bajika, the village in question, as a very 
unsatisfactory village from the standpoint 
of the landlord. The major portion of the 
agricultural land in the village depends for 
irrigation upon rain water whioh is pre- 
oarious. As to the tenants in the village 
he says that they “are thieves by profes. 
sion. They do not pay their debts, rents 
and dues. ’ The Tahsildar still advised the 
vendors not to sell their land, as it was 
their ancestral property, but they expressed 
their inability to follow his advice and 
complained of the nonpayment of rent 
by the tenants. In their statements, the 
vendors not only confirmed the allegations 
made by them in their application for 
sanotion but also added that they owed 
large sums to various creditors, to whom 
they had to pay interest. They also ex. 
plained that if they failed to discharge 
their debts soon, the result would be that 
their entire property would be sold. 

The Tahsildar issued notice inviting 
members of agricultural tribes to purohase 
e land, but in spite of various steps 
taken by him and a subordinate revenue 
officer to inform the proprietors and ooou. 

FJ}?®* belonging to agricultural 

tribes of the proposal to sell the land, no 

0am f, forward to buy it. The 
Tahsddar, after making the enquiry, sub. 

mitted his report recording reasons for his 

recommendation that the applicants should 

be granted permission to sell the land 

This report was forwarded by him to the 

Bubdivisional Officer, Sirsa, who in turn 

despatched it to the Deputy Commis. 

moner with a strong recommendation that 

the sanotion should be granted. Upon a 

consideration of the report and other rele 
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vanfc doouments, the Deputy Commissioner 
recorded an order granting permission to 
the vendors to sell the land to the appel. 
iant. . It was only after obtaining this 
sanotion that the vendors exeouted the 
sale deed in question. This survey of the 
oiroumstances, which induced the Deputy 
Commissioner to grant his sanotion in 
compliance with the requirements of the 
statute, makes it dear that the vendors, 
for various reasons, found the property to 
be an encumbrance, and realized that, if 
they did not sell the land in order to find 
money to discharge their debts, they would 
run the risk of losing even the land whioh 
was situated in the village where they 
resided. They were therefore naturally 
anxious to save that land, whioh they 
could satisfactorily manage and whioh was 
a souroe of profit to them. 

On these facts, the oonolusion is irresisti. 
ble that the sale was an aot of good 
management on the part of the vendors, 
and this was the view expressed by the 
trial Judge. Their Lordships think that 
his decision has been set aside by the 
High Court on erroneous grounds; and 
there oan be no doubt that, if the sale was 
an aot of good management, it cannot be 
challenged by the plaintiffs. But this is 
not the only reason for upholding the sale. 

It is satisfactorily established that the 
appellant, before purchasing the property 
made proper and bona fide enquiry as to 
the indebtedness of the vendors, and satis- 
fied himself about the existence of necessity 
for the sale. The evidence on this point is 
furnished by the testimony of the vendee 
himself and of the persons who were 
deputed by him to make the enquiry. It is 
to be observed that this evidence, whioh 
was Relieved by the trial Judge, receives 
oorroboration from the official enquiry 
which was conducted by the revenue 
offioers for the purpose of determining the 
question whether sanotion for the sale 
should be granted or refused. 

Now, it is a well-established rule that 
the onus lies on the alienee to prove either 
that there was legal necessity in fact whioh 
would justify the alienation, or that he 
made a proper and bona fide enquiry into 
the alleged necessity and satisfied himself 
as to the existence of such necessity If he 
fails to prove that there was a neoessity 
in fact, alienation may still be upheld if he 

• . * . enquiry as to the 

existence of the alleged neoessity, and that 

the facts represented to him were such as, 
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if true, would have justified the transao. 
tion. If he discharges this burden, he is 
not bound to see that the money paid 
by him is actually applied by the alienor 
to meet the necessity : vide inter alia, 
6 M I A 393. 1 In the opinion of their 
Lordships, the enquiry contemplated by 
the law was made by the vendee in this 
case, and this ground alone would sustain 
the sale made in his favour. Their Lord- 
ships have no hesitation in holding that 
the judgment appealed from is wrong and 
must be set aside. They will therefore 
humbly advise His Majesty that these 
consolidated appeals should be allowed, 
that the deorees granted by the High Court 
be set aside, and those made by the trial 
Judge dismissing the suits be restored. The 
respondents must pay the costs incurred 
by the appellant here as well as in India. 

k.s./r.k. Appeals allowed , 

Solicitors for Appellant — 

Hy, S . L, Polak & Co, 

Solicitors for Respondents — 

T, L, Wilson & Co, 

1. Hunoomanpersaud Panday v. Munraj Koon- 
weree, (1854-57) 6 M I A 893 = 18 W R 81n 
=2 Sukher 29=1 Bar 552 (P 0). 

* * A. I. R. 1938 Privy Counoil 80 

(From Allahabad : A I R 1934 All 62) 

16th Deoember 1937 

Lord Macmillan, Sir Shadi Lal 
and Sir George Rankin. 

Syed Sabir Hussain and another — 

Appellants. 

v. 

S, Farzand Hasan and others — 

Respondents. 

Privy Counoil Appeal No. 90 of 1935, 
Allahabad Appeal No. 4 of 1934. 

(a) Bengal, Agra and Attain Civil Courtt 
Act (12 of 1887), S. 37 — Quetlion regarding 
dower — Mahometan law ahould be applied at 
rule of decition. 

Though the topioB of dlvoroe, dower, betrothal, 
family relatione, are not particularized in S. 87 aB 
in the enaotments of other provinces, yet this 
does not import an intention that the soolal and 
family life of Muelims should be differently regard- 
ed from province to province. The right of the 
wife to her dower is a fundamental feature of the 
marriage contraot; it has a pivotal plaoe in the 
scheme of the domestic relations affecting the 
mutual rights of the spouses at more than one 
point. While by the Mahomedan law, marriage 
itself is viewed as a oivil oontraot and the agree- 
ment to pay a certain amount of dower is a part 
of the contraot of marriage, the mere principles of 


the law of oontraot as embodied in the Indian 
Oontraot Act are insufficient of themselves to 
account for the main features of the law of dower. 
The Mahomedan texts and the principles of Maho- 
medan law have therefore to be applied to deter- 
mine every facet of the law of dower among 
Mahomedans in Bengal, Bihar, Agra and Madras, 
as in the other provinces. [P 82 C 1, 2; P 83 C 1] 

(b) Mahomedan Law — Applicability — In mat- 
ters purely of procedure Courts are governed 
by their own procedure and not by rules of 
Mahomedan law relating to procedure. 

Even where Mahomedan law applies to the 
subjeot matter, the Courts in British India are 
governed by their own method and procedure and 
do not apply those rules of the Mahomedan law 
which are i described as "provisions whioh go only 
to the remedy, ad lites ordxnationem % being matters 
purely of procedure as to array of parties, produc- 
tion of evidenoe, res judioata, and review of 
judgment, etc. [P 83 0 2; P 84 0 1] 

# # (c) Mahomedan Law — Dower — Shia 
law — Father contracting marriage of his 
minor son — Son not having independent 
means of his own — Father is liable for dower 
—This doctrine should not be interpreted 
in light of general law — Doctrine is substan- 
tive rule of law and cannot be described as 
canon of interpretation or rule of evidence 
— After father’s death dower can be recover- 
ed from heirs in proportion to their shares; 
66 All 401= A I R 1934 All 52=151 I C 304, 
Reversed, 

The dootrine as to Bhia law of dower laid 
down in Shuraya-uMslam, that where the father 
contracts his infant son in marriage and the eon 
has not independent means of his own, the father 
is liable for the dower, oannot be required to con- 
form to a particular feature of the general law nor 
should it be interpreted In the light of it. More- 
over the dootrine is a substantive rule of law and 
oannot be deaoribed as a canon of interpretation 
or oonstruotion or a rule of evidenoe. To a doot- 
rine whioh enlarges the right of the wife or 
improves her seourity in respeot of dower, an 
important purpose mast be attributed and it would 
only mutilate the substantive law laid down by 
the Buraya if its rule as to the liability of the 
husband’s father were to be ignored : 56 All 401 
=AIR 1934 All 52=151 1 0 S04 t Reversed. 

[P 84 0 1] 

In the event of the death of the hosband't 
father, his heirs are liable for the dower in propor- 
tion to their respective shares in the estate of the 
father and the deoree against the heirs will be 
exeouted against eaoh heir in aooordanoe with 
B. 62, Civil P. 0. [P 84 0 1, 9] 

Dr. Abdul Majid and J. Ohinna Durai — 

for Appellants . 

J. E. Godfrey — for Respondents, 

Sip George Rankin. — This appeal is 
brought by the plaintiffs from a deoree of 
the High Court at Allahabad dated 31st 
Ootober 1933, affirming a deoree of the 
Subordinate Judge at Moradabad dated 
22nd January 1930. The appellants are 
the father and mother of one Mt, Ejas 
Fatma, who died .on 19th Maroh 1926, 
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aged about 21 years. On 17 th August 
1914 she had been married at the age of 
nine to the infant eon of one Sibti Hasan. 
The husband’s name was Farzand Hasan 
(defendant 1). At the time of the mar- 
riage, he was only nine or ten years old. 
The amount of dower agreed upon at the 
time of the marriage was Rs. 25,000 : it is 
evidenced by the entry in the register of 
Ali Husain, the qazi who solemnized the 
marriage, and is not in dispute. Husband 
and wife lived together from 1921 till the 
wife’s death in 1926. The appellants by 
their suit, which was brought on 16th 
March 1929, after the death of Sibti Hasan, 
claimed as heirs of Ejaz Fatma, their 
daughter, entitled between them to a one- 
third share of her estate. They impleaded 
her husband, Farzand Hasan, his mother, 
brother and sisters, and claimed from 
them as the heirs of Sibti Hasan, deceased, 
a one. third share (Rs. 8,333-5-4) of the 
dower due to Ejaz Fatma, alleging that 

this alliano 0 was made at the desire of Baiyed 
Dibti Hasan and he had himself taken the per* 
flonal liability of payment of the dower debt. 

At the trial the appellants sought to 
prove that Sibti Hasan had at the time of 
the marriage made an express promise to 
beoome liable for the dower as a surety 
for his son. This was disbelieved by the 
trial Judge, whose finding on the point 
was not impugned in the High Court. The 
respondents, on the other hand, denied 
that Sibti Hasan had been present at the 
marriage or had acted therein as the guar 
dian of his son. This denial has been 
disbelieved by both Courts in India, and 
before the Board it is not in dispute that 
the marriage was entered into by autho- 
rity of Sibti Hasan as father of the infant 
bridegroom and of the appellant Sabir 
ilasan as father of the infant bride. These 
two men indeed were relatives and on the 

f am Q 0 -u^ y J: h0 appellants’ son was married 
to bibti Hasan’s daughter (defendant 3). 
Now the parties are Shias; and before the 
Courts in India and before the Board the 

f 1 \ I i t8 u have oontend e<* that, according 
to the Mahomedan law applicable to Shias, 
bibt! Hasan became liable to pay the 
dower of Ejaz Fatma by reason of the faot 
that his infant son Farzand Hasan had 
no means of his own at the time Sibti 
Hasan married him to Ejaz Fatma. For 
this proposition of law the appellants 
vouch the authority of the Suraya (Shu 
raya.ool-^lam). In Book I, which treats 
of nikah or marriage, the fifth chapter 


treats of muhr or dower. Of this ohapter 
the third section, headed "The Laws of 
Dower , deals with 15 ' cases ” giving a 
statement of the law applicable to each. 
This is followed by five further cases des- 
cribed as branches from the preceding ” 
and of these the fourth is as follows .’ 

Fourth : 

If one should oontracfc his infant son in mar- 
riage, and the child has independent means of his 
own, he i3 liable for the dower. If the ohild is 
poor, the obligation rests entirely on the father, 
and in the event of his death must be discharged 
out of the whole of his property, whether the child 
should arrive at maturity and become wealthy, 
or die before it. If therefore the father should 
have paid the dower, and the youth should oome 
to maturity and then divorce his wife before 
coition, the son and not the father has a right to 
reolaim half the dower, the payment by the 
father being considered in the light of the law as 
a gift to the son. * 

The learned Judges of the High Court 
(Niamatullah and Collister JJ.) state that 
the Sharah Loma gives the same rules, 
and that they have nob been able to find 
any book of authority on Shia law which 
conflicts with these authorities upon the 
point. On this footing, it would seem to 
follow from the well-known principle estab- 
lished by the Board’s decision in 2 M I A 
441 1 at page 447 that the doctrine of the 
Suraya should be applied to the present 
case. Both Courts in India have how- 
ever refused to apply it. The learned trial 
Judge considered that it was not conso- 
nant with justice, equity and good con- 
science. The High Court rightly noticed 
that if it be deemed to be a rule regard- 
ing marriage or any religious usage 
or institution ’’ then S. 37, Bengal, Agra 
and Assam Civil Courts Act (12 of 1887) 
applies the Mahomedan law as such. But 
they did not think that the phrase 1 any 
religious usage or institution ” covered the 
present case nor that the rule relied upon 
was a convenient or equitable rule, parti- 
cularly in view of the practice prevalent in 
the provinoe to stipulate for excessive sums 
as dower. They observed : 

The only contention which, in our opinion can 
be put forward is that the question arising in* this 
case is one “regarding marriage”; but it seems to us 
that the rule laid down in Shuraya-ul-Islam is no 
more than a oanon of interpretation. The author 
is of opinion that where a guardian for marriage 
agrees, on behalf of his minor ward, to pay a 
certain amount of dower, there is an implication, 
that, in oase the minor has no means to pay the 
guardian would be deemed to be a surety foi due 
payment. The Sunni doctors, on the other hand, 

1# 'Rjr 6 ? 8 '* 1 ^ Sae i n n, V * Zahoor ‘Oon-Ni8sa, (1841) 2 

MIA 441 — 2 Buther App 6=1 Bar 217 (P 0). 
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do Dot construe suoh an agreement as implying a 
personal undertaking. The rule may also be con- 
sidered as a rule of evidence in so far that a per- 
sonal undertaking by the guardian to pay dower, 
in oase the minor is found to have no means of 
paying it, should be presumed. In any view of the 
matter, the vioarioue liability of the father arises 
not from any substantive rule of Shia law relating 
to marriage, but is the result of deduction from 
given ciroumstances, and as suoh British Indian 
Courts are to be guided not by Muhammadan law 
but by rules of construction generally applicable 
or by the Indian Evidenoe Aot. We entertain no 
doubt that a Shia father entering into any other 
contract, as guardian of his minor son, involving 
a pecuniary obligation oannot be saddled with 
personal liability by British Indian Courts. The 
agreement to pay dower in the same circumstances 
cannot be placed on a different footing. The liabi- 
lity. if it exists, arises from a oivil oontraot and 
Bhould be determined by the law applicable to oon- 
traots made by an authorized guardian. 

There is no rule of general law in foroe in this 
province whioh justifies an inference that a guar- 
dian, entering into a oontraot on behalf of his 
minor son, renders himself liable as surety in the 
absence of an express oontraot to that effect nor is 
there anything in the Indian Evidenoe Aot whioh 
justifies a presumption from the oiroumstanoes of 
suoh a oase that a guardian makes himself person* 
ally liable. 

This deoision of the High Court does 
nob proceed upon bhe view bhab bhe ques- 
tion concerning dower in bhe presenb oase is 
nob one "regarding marriage”; nor do bhey 
in the end dispute that the substantive 
law applicable to questions of dower under 
the Act of 1887 is the Mahomedan law of 
the sohool or sect to whioh the parties 
belong. This has however been disputed 
before the Board and their Lordships 
think it neoessary to examine the matter 
with some care, fn the provinces of Oudh, 
the Punjab, the Central Provinces, the 
North- West Frontier Province, and Ajmere 
Merwara, “dower” is one of the topics 
expressly mentioned by the Aot whioh 
regulates the Civil Courts as subjeot- 
matters to whioh, in oases where the par- 
ties are Mahomedans, the Mahomedan law 
is to be applied as the rule of deoision. 
Whether the position is in any way dif- 
ferent in the provinces of Bengal, Bihar, 
Agra, Assam, under the Act of 1887, or in 
Madras under the similar language of Aot 
3 of 1873, is the question at issue. The 
phrase used in these Acts is "any question 
regarding succession, inheritance, marriage 
or caste or any religious usage or insti- 
tution. The topics of divoroe, dower, 
betrothal, family relations, are not parti- 
cularized as in theenaotments of other pro- 
vinces, but in their Lordships’ view this 
does not import an intention that the 


sooial and family life of Muslims should be . 
differently regarded from province to pro- 
vince; or that in Bengal, Agra or Madras 
Muslims are not to be governed in such' 
matters by their own personal law. The 
terms of S. 37 of the Aot of 1887 merely 
repeat those of 8. 24 of Aot 6 of 1871, 
whioh in turn reproduce those of S. 15 of 
Bengal Regulation 4 of 1793, to whioh the 
Company’s Courts had always given a wide 
interpretation and to whioh indeed they 
had in praotice added: 1864 W R 185.* 
This Board in 11 M I A 551 3 and the Full 
Benoh of the Allahabad High Court in S’ 
All 149, 4 have in no uncertain terms 
aooepted these enaotments as scouring to 
the Mahomedan community the application 
of their own law to their domestic rela- 
tions. The right of the wife to her dower 
is a fundamental feature of the marriage 
oontraot: it has a pivotal place in the 
soheme of the domestic relations affecting 
the mutual rights of the spouses at more 
than one point: 

The marriage oontraot is easily dissoluble and 
the freedom of divoroe and the rule of polygamy 
plaoe a power in the hands of the husband whioh 
the lawgiver intended to restrain by rendering the 
rules as to payments of dower stringent upon the 
husband (per Mahmood J. in 8 All 149* at p. 158). 

The period whioh has elapsed slnoe the 
Regulation of 1793 and the area to whioh 
its language has been applied are too great 
to permit of muoh doubt remaining as to 
the substantive law of dower among Maho- 
medans in British India. A review of the 
oases upon dower decided under the Aot of 
1887 or its predecessor shows that while 
by Mahomedan law marriage itself is 
viewed as a oivil contract and “the agree, 
ment to pay a certain amount of dower is 
a part of the oontraot of marriage” (54 All 
806 6 at p. 809) the mere principles of the 
law of oontraot as embodied in the Indian 
Contraot Aot are insufficient of themselves 
to acoount for the main features of the law 
of dower. A summary of the results of 
many decisions was given by Lord Parker 

of Waddington when delivering the judg« 

' 11 1 11 — — — 

2. Zohoroodeen v. Baharoollah Biroar, (1864) 

W R 186. 

3. Mooushee Bueloor Ruheem v. Shums-oon- 
nisaa Begum, (1867) 11 M I A 551=8 W R 
8=2 Buther 69=2 Bar 259 (P 0). 

4. Abdul Kadir v. 8alima, (1886) 8 All 149=1886 
A W N 63 (F B). 

5. Qaslm Husain Beg v. Kania Bakina, (1989) 19 
A I R All 649=139 I 0 371=54 All 806= 
1932 A L J 781. 
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menfc of the Board in 43 I A 294 8 at p. 300 
aD appeal from a Full Bench decision of 
•the High Court at Allahabad : 

Dower is an essential inoidenfc under the 
Mussulman law to the status of marriage; to such 
an extent this is so that when it is unspeoified at 
the time the marriage is oontraoted the law 
deolares that it must be adjudged on definite prin- 
ciples. Regarded as a consideration for the mar- 
riage, it is, in theory, payable before consumma- 
tion; but the law allows its division into two 
parts, one of which is called “prompt,” payable 
before the wife can be oalled upon to enter the 

conjugal domioile; the other “deferred,” payable on 
the dissolution of the oontraot by the death of 
•either of the parties or by divoroe. . . . But the 
dower ranks as a debt, and the wife is entitled, 
along with the other creditors, to have it satisfied 
on the death of the husband out of his estate. Her 
•right however is no greater than that of any other 
unsecured oreditor, exoept that if she lawfully, 
with the express or implied oonsent of the hus- 
band, or his other heirs, obtains possession of the 
whole or part of his estate, to satisfy her claim 
with the rents and issues accruing therefrom, 
she is entitled to retain suoh possession until it is 
satisfied. This is oalled the widow’s lien for 
dower, and this is the only creditor’s lien of 
the Muesalman law which has reoeived recognition 
in the British Indian Courts and at this Board. 

This passage illustrates how Mahomedan 
fcexts and the principles of Mahomedan 
law have been applied to determine every 
facet of the law of dower among Mahome- 
dans whether dower is payable apart 
from express agreement ; what principles 
determine its amount if unspeoified ; whe- 
ther it can be agreed or added to after 
marriage ; whether in whole or in part it is 
to be deemed to be “prompt” or “deferred”; 
whether prompt dower is payable on del 
tnand or otherwise ; whether non-payment 
of prompt dower is a defence to a husband’s 
suit for conjugal rights before consumma- 
tion ; or^ after consummation ; whether 
the promise of an excessive sum as dower 
oan be enforced ; whether the wife is a 
mere unsecured oreditor for dower ; whe- 
ther a widow having obtained possession 
of her husband’s estate in lieu of dower 
has a right to retain possession until the 
debt is satisfied. On all these matters, as 
is well known, the Courts will apply the 

law in BeD gal, Bihar, Agra 
and Madras, as well as in the other pro- 

vinces. Nor is it reasonable to suppose that 
any other law could be applied to deter- 
mine whether dower oan be remitted by 
the wife s father ; or by the wife herself ; 
what is the effect upon the wi fe’s right to 

6. Hamira Bibi v. Zubaida Bibi, (1916) 3 A T R 

f p °* 6 = 36 I 1 C # 87= / 43 * A 294=38 All 681 
on appeal from (1910) 33 All 182=7 I C 
497=7 ALJ 1026 (F B). 


dower of her exercising her “option of 
puberty”; of her being divorced before 
consummation ; of her husband dying be- 
fore consummation. In 49 All 557/ the 
parties were Sunnis and the High Court of 
Allahabad were not satisfied that the 
father became liable by the Hanafilaw as a 
surety for his son by reason of his arranging 
the marriage. But their Lordships do not 
gather that the Division Bench in that 
case doubted that the matter fell to be 
decided by the appropriate Mahomedan 
law, and in their Lordships’ opinion there 
is no room for doubt upon the point. 


Their Lordships desire to adverb particu- 
larly to the oiroumstanoes of the marriage 
contract in the present case. Although the 
Indian Majority Act (IX of 1875) does nob 
afifeob the capacity of any person bo act in 
the matter of marriage or dower (S. 2), the 
husband in the present case was by his 
own personal law a minor at the time of 
his marriage. He was married by his 
father in the exercise of a father’s right so 
to do (the right of jabr). What law, save 
the Mahomedan law, makes any contract 
to pay dower binding upon the minor? In 
14 I A 89 s at p. 96, Lord Hobhouse pointed 
out that according to the general law of 
India, there is no rule which gives a 
guardian power to bind his infant ward by 
a personal covenant. The father’s power 
as natural guardian to do so in respect of 
dower is the creature of the Mahomedan 
law of marriage, and the learned Judges of 
the High Court invert the true position 
when they proceed upon the view that 
there is no rule of general law which makes 
a guardian liable as surety when he enters 
into a oontraot on behalf of his minor son. 
If the general law is to control the matter 
the question will not arise. It is difficult 
to see why this particular dootrine of the 
Mahomedan law should be required to con. 
form to a particular feature of the general 
law or should be interpreted in the light of 
it. It remains therefore to consider the 
distinction drawn by the learned Judges in 
the present case between “a substantive 
rule of the Shia law relating bo marriage” 
and what is variously oalled “ a oanon of 
interpretation”, a “rule of construction” 
and a ‘ rule of evidence”. Even where 
Mahomedan law applies to the subject 




14 A I R All 364 = 100 I O 636=49 All 667 = 
26 A Li J 466. 

8. Waghela Rajaanji v Masludin, (1887) 11 Bom 
661=14 I A 89=6 Sac 16 (P 0). 
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.matter, the Courts in British India are 
igoverned by their own methods and pro- 
cedure aDd do not apply those rules of the 
Mabomedan law, which Mahmood J. in 7 
All 822° at p. 841, described as 

provisions which go only to the remedy, ad litis 
ordmationem , being matters purely of procedure 
as to array of parties, production of evidence, res 
judicata, and review of judgment, eto. 

I Their Lordships cannot agree however 
that the passage from the Suraya upon 
which the appellants rely expresses any- 
thing leas than a substantive rule of law 
or that it can be described as a canon of 
interpretation or construction or a rule of 
evidence. The passage itself and its con- 
text are alike against this suggestion. To a 
dootrine whioh enlarges the right of the 
wife or improves her security in respect of 
dower, an important purpose must be 
attributed ; and in their Lordships’ view 
it would only mutilate the substantive law 
laid down by the Suraya if its rule as to 
the liability of the husband’s father were 
to be ignored. The learned Judges of the 
High Court interpret the rule as follows : 

Aocordicg to the rule laid down in Suraya the 

father makes himself a surety for the due payment 

of dower in oase hie minor son has no means of 

payiDg it. The underlying principle is that the 

son s inability to pay must have been known to 

the father and if in spite of such knowledge he 

agreed on behalf of his indigent son to pay what 

was beyond the latter’s means he should bo deemed 

to have guaranteed the payment of the stipulated 
clow or# 

Their Lordships are not called upon in 
the present oase to say whether this in. 
terpretafcion of the rule is in all respeofcs 
correot. The matter was not fully argued 
at the bar, and no materials to illuminate 
the meaning of the text have been laid 
before the Board. Their Lordships are 
only prepared to hold that the appellants 
should recover against the heirs of Sibti 
Hasan on the footing that the decree of 
the trial Judge against Farzand Hasan is 
set aside. No point was taken in the 
Courts in India or at the hearing of this 
appeal upon the maintenance deed whioh 
Sibti Hasan executed on 15th August 
1914, or on the omission of the plaintiffs 
to implead the other heirs of Ejaj Fatma. 
In their Lordships’ view, the proper form 
of decree is against eaoh of the heirs of 
Si bti Ilasan for that proportion of the 
appellants joint olaim whioh corres- 
ponds to the share of eaoh heir in the 
estate of Sibti Hasan. The decree will 

9. Jafri Begum v. Amir Muhammad, (1885) 7 411 
822=1885 A W N 248 (F B), 


. Shankar Bakhsh A. I. R* 

only be enforceable against eaoh heir to 
the extent of assets come to his or her 
hands in aooordanoe with 8. 52, Civil P. C. 
As materials for ascertaining the share of 
eaoh defendant are nob before their Lord, 
ships, the exact terms of the decree must 
be framed by the High Court on receipt of 
His Majesty’s order as to this appeal, un. 
less the terms are settled by agreement ah 
an earlier stage. Their Lordships do not 
consider that in this oase the appellants 
have shown any right to an order for 
interest for the period prior to decree; and 
they find it unnecessary to consider whe. 
ther in view of the Board’s decision in 43 
I A 294, 6 interest could in any oiroum. 
stances be awarded in such a oase as the 
present, where the wife waB never in pos- 
session of her husband’s property in lieu 
of dower. The ultimate decree however 
will carry interest at 6 per oentum from 
the date of the Order in Counoil as to this 
appeal. 

Their Lordships’ conclusion is that this 
appeal should be allowed, that the decrees 
of the Courts in India should be set aside, 
and that in lieu thereof, there should be a 
decree in favour of the appellants against- 
eaoh defendant, payable out of the assets 
of Sibti Hasan, oome to the hands of such 
defendanbgfor such fraotion of Rs. 8333-5-4 
as corresponds to the share of such defen. 
dant in the estate of Sibti Hasan. The 
defendants must pay the appellants' costs 
throughout. Interest on the total sum 
decreed will run from the date of the Order 
in Counoil at 6 per oentum per annum. 
Their Lordships will humbly advise His 
Majesty accordingly. 

d.s./r.k. Appeal allowed . 

Solicitors for Appellants — 

Douglas Grant & Dold . 

Solicitors for Respondents — Nehra & Co . 
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16th December 1937 

Lord Macmillan, Sir Shadi Lai* ani> 

Sir George Rankin. 

Thakur Gajendra Shah — Appellant. 

v. 

Thakur Shankar Bakhsh Singh aiid 
others — Respondents. 

Privy Counoil Appeal No. 5 of 1987*. 
Oudh Appeal No. 22 1934. 
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Deed — Construction — Settlement — R, a 
female, to be tenant for life of villages with 
no power to burden or transfer them — On 
her death, villages and entire property to 
become property of S—R to have absolute 
rights over moveables — Properties mortgaged 
to estate with possession — If properties 
redeemed by mortgagors or if R realizes 
amount by suit, R entitled to spend money 
as she liked — But R not to transfer mortgagee 
rights R accepting very small sums from 
mortgagors in redemption— R held had no 
such power. 

Under a deed of settlement, R , a female, was 
constituted a tenant for life of certain villages 
whioh she was expressly precluded from burden- 
ing or transferring. On her death, the villages 
and the entire property were to become the pro- 
perty of S. R was given absolute rights over the 
moveables. There were several properties also 
whioh stood mortgaged to the estate with posses- 
sion regarding whioh i6 had been settled that if 
the mortgagors got these properties redeemed from 
R or the said R realized the amount due under 
them by means of a suit then she would be enti- 
tled to spend the prinoipal and interest in any 
way she liked, but R was not to have the power 
to transfer these mortgagee rights. R aooepted 
very small fraotion of the mortgage money from 
the mortgagors in redemption of the mortgages : 

Held that Bhe had no suoh power under the 
settlement. [p gg q 2 ] 

A. M. Dunne and L. M. Jopling — 

for Appellant. 

L. P. E. Pugh and S. Hyam — 

_ _ __ . for Respondents . 

Lord Macmillan. — On 8fch April 1923, 
Harihar Bakhsh Singh, an infant two 
years of age died in right of a taluqdari 
estate known as Haluapur in the Distriot 
of Sitapur, Oudh, and certain other real 
and personal property. Disputes arose as 
to the succession between Shankar Bakhsh 
Singh, the nearest male agnate of the 
deceased, and Raj Kuar, the deoeased’s 
paternal grandmother. These disputes 
were settled on terms embodied in a deed 
of arrangement between them, dated 6th 
Maroh 1925. The question whioh their 
Lordships have to determine in the pre- 
sent appeal arises on the interpretation 
of this deed of arrangement. Under the 
settlement, as set forth in the deed, Raj 
iiuar was constituted the tenant for life 
of the villages owned by the deceased 
Iwith oertain exceptions immaterial for 
the present purpose) and was expressly 
precluded from burdening or transferring 
them. On her death, the villages life-rented 

b 7n. , ar W0re fco become the property 
of Shankar Bakhsh Singh (again with cer- 
tain immaterial exceptions). Under para. 6 
of the deed, the moveable property left by 
the deceased was to remain in the posses- 
sion of Raj Kuar with power “to make 


any sort of transfer”. Para. 7 dealt with 

several mortgage deeds without posses- 
sion standing in the names of previous 
owners of the estate ; as to these, Raj 
Kuar was empowered to utilize or spend 
the principal and interest “in any way she 
likes . Then followed para. 8 which has 
given rise to the present controversy. It 
is thus expressed : 

That there are several properties also whioh 
afcand mortgaged with possession to the estate 
regarding whioh it has been settled that if the 
mortgagors get these properties redeemed from 
Mt. Raj Kuar oc the said Thakurain Sahiba 
realizes the amount due under them by means of 
a suit, then she will have the same powers as 
regards that money and the interest thereon as 
have been laid down in para. 7, but Mt. Raj Kuar 

shall have no power to transfer these mortgagee 
rights. 

Under para. 9 it is provided that? 
Shankar Bakhsh Singh 

shall be entitled to and enter in possession of the 
entire property mentioned in paras. 6 to 8 whioh 
will be left at the time of Mt. Raj Kuar’s death. 

The mortgages referred to in para. 8 
fall into three groups. The total amount 
of prinoipal thereby secured was about 
Rs. 21,000, and the security subjeots con- 
sisted of shares in certain villages of 
whioh the remaining shares formed part 
of the deceased s estate. These mortgages 
had been outstanding for many years and 
the rents and profits of the mortgaged 
subjeots had been enjoyed by the mort- 
gagees. At the time of the transactions 
about to be narrated, the interest at com- 
pound rates had accumulated to an almost 
fabulous amount, the sum outstanding in 
the oase of one of the mortgages being 
about three and a half orores. The equity 
of redemption of all the mortgaged pro- 
perties was in Sumer Singh. 

Suoh being the position of these mort- 
g&gss, the following remarkable series of 
transactions took plaoe in 1930. First, on 
13th April of that year, Raj Kuar executed 
a. registered deed in favour of Sumer Singh 
whereby she purported to “give back” to 
Sumer Singh and disenoumber the mort- 
gaged share in one of the villages in con- 
sideration of a payment of Rs. 16,500. The 
sum then due under this mortgage is 
stated to have been Rs. 2,52,704. Next 
on 14th April 1930, Sumer Singh executed 
a series of conveyances in favour of 
Gajendra Shah, the son-in-law of Raj 
Kuar, whereby he purported to convey to 
the latter the equity of redemption of the 
mortgaged shares of the other villages for 
a total consideration of Rs. 2400. Then, 
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on 18th September 1930, Raj Kuar 
returned to Gajendra Shah the property 
of these mortgaged shares in consideration 
of a payment of Rs. 40,000. She at the 
same time executed a lease in favour of 
Gajendra Shah for ten years of a large 
number of villages appertaining to the 
Haluapar estate, but as this has been 
given up it is no longer of importance save 
as illustrating the relations between Raj 
Kuar and her son-in-law. 

On 4th April 1931, Raj Kuar died and 
Shankar Bakhsh Singh thereupon beoame 
entitled to enter into possession of his 
rights under the deed of arrangement. 
Confronted with the series of transactions 
above set out, which, if valid, deprived 
him of all benefit from the mortgages 
with possession, he at once initiated the 
present proceedings against Gajendra 
Shah and his wife, and Sumer Singh, since 
deceased, whose representatives have 
been substituted in his plaoe. In his 
plaint Shankar Bakhsh Singh challenges 
the validity of the reconveyances by Raj 
Kuar of the mortgaged subjeots as being 
in contravention of the deed of arrange, 
ment and as colourable and fictitious trans- 
actions for the benefit of her son-in-law to 
the plaintiff a prejudice. The Subordinate 
Judge at 8itapur upheld the plaintiff’s 
claim and granted him a decree for pos- 
session which on appeal was affirmed by 
the Chief Court of Oudh. Gajendra Shah, 
defendant 1, then brought the present fur- 
ther appeal to His Majesty in Counoil. 

Before their Lordships, as before the 
Courts below, the contention of the appel- 
lant was that on a sound construction of 
para. 8 of the deed of arrangement Raj 
Kuar wat at liberty to accept any sum 
she pleased, however small, in redemption 
of the mortgages in question and that she 
aooordingly aoted validly and within her 
powers in accepting from the appellant 
Rs. 40,000 in redemption of the mortgages 
on the shares of the villages of which he, 
the appellant, had acquired the equity of 
redemption from Sumer Singh, notwith- 
standing that Bs. 40,000 represented only 
a fraction of the mortgage moneys due. 
Their Lordships find themselves in agree- 
ment with the Courts below in rejecting 
this reading of the olause in question. At 
the time when the deed of arrangement 
was entered into it was manifest that in 
view of the vast sums outstanding there 
was no reasonable prospect of the mort- 
gages being redeemed but as the mortgage 


formed part of the estate it was proper 
that they should be mentioned and dealt 
with as items in the compromise. In con- 
trast with the case of the mortgages with- 
out possession it was expressly provided 
that Raj Kuar should have no power to 
transfer the mortgages with possession. 
She was to have the principal and interest 
thereof to do with as she liked only 
( 1) if the mortgagors got the properties 
redeemed from her or (2) if she realized 
the amount due under the mortgages by 
means of a suit. 

When it is remembered that the villages 
had for many years been possessed in their 
entirety by the owners of the Haluapar 
estate, as to certain shares in property 
and as to the remaining shares as mort- 
gagees with possession, it is in the highest 
degree improbable that Shankar Bakhsh 
Singh would have agreed to the mortgaged 
shares being left at the unfettered disposi- 
tion of Raj Kuar, for, that would in effeot 
be the result of permitting her to aooept 
any sum she pleased by way of redemp- 
tion from the mortgagors. If she was to 
have no power of transferring the mort- 
gages, it was not likely that she should be 
empowered to extinguish them on any 
terms she might think fit to aooept. In 
their Lordships’ view the sound interpreta- 
tion of condition (1) — **if the mortgagors 
get these properties redeemed from Mt. 
Raj Kuar” — is “if the mortgagors redeem 
the properties by paying up in full the 
mortgage moneys”. It may be said that 
this was a contingency so remote as to be 
inconceivable. That may be so, but in a 
comprehensive settlement, suoh as the 
deed embodied, it was quite in order to 
cover every item of the estate, even if 
this particular provision was little more 
than a formality. 

Their Lordships do not find it neoessary 
to comment on the character of Raj Knar's 
transactions with her son-in-law and 8umer 
Singh beyond saying that suoh an inter- 
pretation of the terms of para. 8 as would 
authorize transactions of this character is 
not an interpretation which commends it- 
self either as reasonable in itself or as 
likely to have been intended by the parties 
to the deed when they framed it as they 
did. The transactions challenged thus oan- 
not stand, being beyond the powers of 
Raj Kuar under the deed of arrangement 
as their Lordships oonstrue it. Their Lord- 
ships will accordingly humbly advise His 
Majesty that the appeal be dismissed and 
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the decree of the Chief Court of Oudh of 
21st September 1934 be affirmed. The 
appellant will pay the first respondent’s 
costs. 

K.S./r.K, Appeal dismissed . 

Solicitors for Appellant — 

3y, S, Lt Polak & Co, 

Solicitor for Respondents — 

Barrow, Rogers & Neville 
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6th Dece 


II 


her 1937 


Lord Thankerton, Sir Lancelot 
Sanderson and Lord Normand 
(Lord President of the Court of 

Session). 

District Local Board , Ahmedabad and 
others — Appellants. 


v. 

Secretary of State — Respondent. 

Privy Council Appeal No. 41 of 1937. 

(») Bombay Local Boards Act (6 of 1923), 

?* 48 "7 La " ds belonging to Government 
before Act of 1869 could not veat in Local 

? ° “ d b V i 5* u . e of Act ? of 1869, 1884 and 
r 2 J ”7. Bu,ld,n s and land given to Local 
run as Committee before 1869 for manage- 
ment held did not become property of Local 
Board. 


The pre- statutory Local Funds Committees ha 
no power to acquire lands. That power was no 
conferred on any looal funds committee till 186 
when the Act of that year conferred it on the ne\ 
statutory committees. It neoessarily follows tha 
the lands which originally belonged to the Gov 
ernment could not have become vested in the pre 
statutory committee. Nor oould they have beoom 
vested vi statuti in the statutory body created h 
1869 1884 and 1923, for the statute merely con 
jerred upon the new oommittee a power to aoqulr 
lands and transferred no property to it. Nor oan i 
be said that suoh land should be deemed to hav 
been transferred by the Government before 1869 1< 
the individual members of the pre-statutory oom 
mittee as trustees for that oommittee, and tha 

h * d * ested by force of 8. 41 of the Ao 
of 1884 in the District Looal Board or the Taluka 
Looal Board beoause the individual members o 

* u? al Funds Committee before 1869 oouU 
not be trustees for a body which was then non 
existent. [p Q9 Q i; 

Hence where a dharmashala and lands weri 
given to a Looal Fund Committee before 1869 fo 
management, and the Looal Board claimed then 

i a 884 a cd P 19° 2 P 3 er : ty ty Vir ‘ De ° f thB Aota o£ 1869 


Held that the building and land were possessed 
by the pre statutory oommittee for the limited 
purposes of management and maintenance, and 
the character of that possession had remained un- 
changed, and there was no statutory necesBitv 
and no necessity in the nature of things for any 


transfer of the property either of the building or 
of the land, for the whole duties of the com- 
mittees and Boards successively oharged with the 

administration of the looal funds for the purpose 
of maintaining dharamashalas could be ade- 
quately discharged without their acquiring any 
lands or buildings in property. [P 90 C 2] 

(b) Estoppel — Sale of portion of Govern- 
ment lands by Local Funds Committee when 
there was no question of ownership — Govern- 
ment though consenters to such transaction 
held not estopped from claiming ownership 
in remaining land when such question arises 
between committee and Government. 

A portion of the compound of a dharamshala 
belonging to Government was sold by the Looal 
Funds Committee at a time when the ownership 
question did not arise. They were oonoerned only 
with the question whether the sale would inter- 
fere with the comfort of the travellers. Govern- 
ment were consenters to this and when the ques- 
* 10 ? °u ownerfi bip regarding the remaining portion 
and the dharamshala subsequently arose between 
the oommittee and Government, they olaimed 
ownership : J 

Held that Government were not estopped from 
doing so. [p QQ q ^ 

J* E. Eddy and T. B. W. Ramsay — 

for Appellants . 

oir Thomas Sbrangman — 

for Respondent. 

Lord Normand. — This is an appeal 
from a judgment of the High Court of 
Judicature at Bombay reversing a judg- 
ment and decree of the First Class Sub- 
ordinate Judge at Ahmedabad. The appel- 
lants are the District Looal Board, Ahme- 
dabad, and the Taluka Local Board, North 
Daskroi, Ahmedabad. They are the plain- 
tiffs in the suit and they ask for a declara- 
tion that a certain area of land, 11,384 
square yards in extent, situated at Ahmeda. 
bad is their property. The defendant, 
the respondent, is the Secretary of State. 
The Subordinate Judge found in favour of 
the appellants and granted the decree 
craved, holding that the property in the 
lands in suit had been transferred by the 
Government to the Local Fund Commit- 
tee at Ahmedabad in 1864 and had been 
thereafter transferred by force of subse. 
quent enaotments to the appellants. The 
High Court held that there was no vesting 
of the property in the appellants, and 
further that the respondent was not estop- 
ped from denying that the appellants are 
owners of the land in suit. 

The salient faots are not in dispute, and 
it is upon the legal inference which arises 

from them that controversy centres. Before 

1864 the area in suit, together with other 
areas later oonveyed to a private party, 
belonged to the Government. On the dis- 
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puted area there was a dharamshala or 
bungalow rest house together with out- 
houses and buildings, all of whioh were 
also the property of the Government. In 
the first half of the 19th century the 
Government initiated a plan for plaoing 
upon local bodies the responsibility for 
certain local servioes. Until the year 
1869 the Government seems to have been 
feeling its way, and what was then done 
was tentative and provisional and lacked 
clear formulation. About 1862 or *1863 
the Government of the Presidency autho- 
rized the establishment of local funds for 
local objeots to be managed by a commit- 
tee of officials and non-offioials with the 
Collector as president, but these arrange- 
ments rested upon an informal basis. In 
1869 however for the first time the scheme 
received formal legislative sanotion. The 
Bombay Act No. 3 of 1869 (S. 2) autho- 
rized the Government to create in every 
district a Local Fund Committee, one half 
of whioh were to be non-official persons; 
the Collector or Sub. Collector was to be 
ex officio president, and the Committee 
was to act under the control and general 
supervision of the Revenue Commissioner. 
All proceedings of the Committee were to 
be subjeot to the review and control and 
final deoision of the Government. By 
8. 3, the Committee was declared to be 
competent to hold property, moveable and 
immovable, to convey the same, and to 
enter into all necessary contracts for the 
purpose of the Act. S. 4 placed on the 
Committee the duty of providing for the 
requirements of the district with respect 
to inter alia dharamshalas. By S. 6 the 
Government was authorized to levy a cess 
for the purposes of the Act, and by S. 9 
the net prooeeds of this oess were made 
available to the district looal fund. Under 
S. 10 the Committee were authorized to 
administer such other funds as might be 
placed at their disposal by the Govern- 
ment or by private individuals. The Aot 
oontains no provision for vesting any pro- 
perty in the Committee and the subsump- 
tion of the Aot is that there were no pre- 
existing bodies to whioh the new statutory 
committees oould be regarded as suooessors. 
In faot however a pre-statutory committee 
at Ahmedabad had the possession in and 
management of the bungalow built on the 
disputed lands and of the disputed lands 
themselves, and of the lands subsequently 
sold, whioh together formed the site and 
compound of the bungalow. 


The Act of 1869 was replaoed by the 
Bombay Looal Boards Aot of 1884. It is 
here necessary to refer only to S. 41, 
whioh enacts that all suoh immovable and 
other property as was held by or in trust 
for any committee under the 1869 Aot 
should vest in the District Looal Boards 
and the Taluka Looal Boards established 
by the Aot of 1884. The 1884 Aot was in 
turn replaoed by the Bombay Local Boards 
Aot 1923, from whioh the present appel- 
lants derive their powers. It is agreed 
that if the disputed lands were vested in 
the Looal Funds Committee under the 
1869 Act, these lands are now vested in 
the appellants by foroe of the Aots of 1884 
and 1923. The bungalow and compound 
were in the possession of the statutory 
oommittee and afterwards of the Boards 
set up by the 1884 Aot and are now in 
the possession of the appellants. 

Considerable sums, presumably provided 
by the Government, were expended on the 
maintenance of this or other dharamshalas 
in the district between 1864 and 1878. In 
1874 a portion of the lands whioh formed 
part of the oompound of the dharam. 
shala was sold to a private individual. 
The conveyance has not been produced in 
evidenoe and it is therefore uncertain 
whether the Looal Fund Committee, not- 
ing under the statute of 1869 were the 
grantors. But correspondence and docu- 
ments whioh are in evidenoe show that the 
“Collector and President, Looal Funds 
Committee," applied to the Revenue Com- 
missioner, Northern Division, for sanotion 
to the sale of this parcel of land and to 
the crediting of the prooeeds to the looal 
funds of the district. Another sale of a 
further area was made in 1876 in oiroum- 
stanoes whioh are indistinguishable from 
the sale of 1874. There is produoed in 
evidenoe an extraot from the general index 
of sheet J, No. 1, of the map of the City 
of Ahmedabad dated 11th November 1878 
with entries showing the lands thus dis- 
posed of as private property. But the 
remaining area on which the bungalow 
stands is entered as the property of the 
Government. 

In 1908 a lease of the bungalow was 
granted to the proprietors of the Grand 
Hotel for a period of 10 years and this 
lease was renewed in 1918. Again the 
leases themselves are not in evidenoe, bat 
an admission is made in the respondent's 
oase that the Taluka Looal Board of 
Ahmedabad, with the sanotion of the 
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Commissioners, Northern Division, let the 
bungalow to the proprietors of the Grand 
Hotel. . On these faots, the appellants 
maintain that they or their predecessors, 
having long been in possession of the 
bungalow and disputed land, are entitled 
to the benefit of S. 110, Evidence Aot, 
1872, which provides that : 

When the question is whether any person is 
owner of anything of whioh he is shown to be in 
possession, the burden of proving that he is not 

-the owner is on the person who affirms that he is 
not the owner, 

The onus is therefore on the respondent 
and the crucial question in the case is 
whether he has discharged it. In the 
, opinion of the Board, agreeing with the 
learned Judges of the High Court, it is 
demonstrated that the pre. statutory looal 
funds committees had no power to acquire 
lands. That power was not conferred on 
i any Looal Funds Committee till 1869 
when the Aot of that year conferred it on 
the new statutory oommittees. It neces- 
sarily follows that the lands in suit whioh 
originally belonged to the Government 
•could not have become vested in the pre- 
1 statutory committee in 1864. Nor could 
they have become vested vi statuti in the 
’ statutory body created in 1869, for the 
statute merely conferred upon the new 
;oommittee a power to acquire lands and 
transferred no property to it. That is 
sufficient to dispose of the finding in favour 
of the appellants made by the Subordinate 
Judge, who omitted to notice that the pre- 
etatutory committee was not qualified to 
own land. 

Faced with this difficulty, counsel for 
the appellants put forward an alternative 
oase, whioh had not been made in the 
JjUourts below. He maintained that the 
(lands in suit must be deemed to have been 
transferred by the Government in 1864 to 
the individual members of the pre. statu- 
tory committee as trustees for that com- 
mittee, and that the lands had vested by 
force of S. 41 of the Aot of 1884 in the 
District Looal Board or the Taluka Looal 
Board. This contention, even if it were 
now open to the appellants, is in the opi- 
nion of the board without foundation. 
Under S. 41 of the 1884 Aot lands “held 
m trust for any committee for the purposes 
of the Bombay Looal Funds Aot, 1869 ** 

y£® fc 1 0d th0 b °a rd s set up by the Aot of 

*• Bat lt is impossible to hold that 
bne individual members of the Looal Funds 
Committee in 1864 were trustees for a 
body whioh was then non-existent, 
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The argument therefore postulates that 
in 1864 the Government transferred lands 
owned by it to oertain individuals subject 
to a verbal trust for behoof of the pre- 
statufcory committee, though at that date 
the policy of the Government was still 
experimental and the supposed trust pur- 
poses had not been definitely settled and 
adopted. It further postulates that this 
verbal trust made provision for the death 
and resignation of trustees and for all the 
machinery of trust succession. It assumes 
without warrant that the trust in some 
way enured after the passing of the Aot of 
1869 to the benefit of the statutory com- 
mittee. It fails to explain why the trust, 
instead of being terminated by a transfer 
of the trust property as soon as a oom. 
petent transferee was created by the 1869 
Aot, was oarried on till vesting automati- 
cally took place under S. 41 of the 1884 
Act, and it also fails to account for the 
fact that in 1874 and 1876 there is no 
mention of the trustees who ex hypothesi 
alone had a title to oonvey the lands 
whioh were then sold. This alternative 
case can be dismissed as extravagantly 
improbable in faot and unmaintainable in 

law. 

The appellants founded on the expendi- 
ture upon the bungalow by the successive 
oommittees oharged with its maintenance, 
and upon the circumstances attending the 
sales of portions of the compound attached 
to it in 1874 and 1876 and the leases 
granted in 1908 and 1918. They referred 
to these facts as evidence supporting the 
inference that the Government had trans- 
ferred the property in the whole compound 
to the pre.statutory committee or to trus- 
tees in 1864. But as this transfer has 
been shown to have been a legal impossi- 
bility, this aspect of the faots founded on 
need not be further considered. It re- 
mains however to consider the argument 
for estoppel. The learned Subordinate 
Judge did not find it necessary to deal with 
it. In the High Court, it appears to have 
been based entirely upon the expenditure 
said to have been laid out on the bunga- 
low. The appellants however now base 
the argument on the alienation by sale of 
parts of the compound in 1874 and 1876 
and on the leases of the lands in suit in 
1908 and 1918. The Board consider that 
no oase of estoppel is established and that 
the opinion expressed by Broomfield J. 
m rejecting the oase for estoppel pleaded 
in the High Court is equally applicable to 
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the case for estoppel now pleaded. The 
learned Judge says : 

I do not find that there was ever any clear and 
unequivocal representation by Government that 
the committee or the beard were owners of the 
land It is not shown, I think, that any aotion 
of the committee was induced by any representa- 
tion or conduct of the Government. 

The conveyances of 1874 and 1876 have 
nob been produced in evidence and it is 
therefore not established that the Looal 
Funds Committee were the grantors. But 
even if it be assumed that they were the 
grantors and that the Government were 
merely consenters, that would afford no 
ground for holding that the Government is 
estopped in a question with the appellants 
from asserting its ownership of the lands 
whioh were not alienated and therefore 
not dealt with in the conveyances. The 
correspondence and documents which are 
produced in evidence are ambiguous and 
inconclusive. The request for Government 
sanotion to the sale and to the crediting of 
the proceeds to the looal funds was signed 
by “the Collector and President of the 
Local Funds Committee”. His position 
illustrates the ambiguity whioh underlies 
the whole evidenoe relative to this matter. 
The faot is that the question who was the 
owner of the land whioh it was proposed 
to sell did not arise in 1874 or in 1876 
and no clear representation by words or 
oonduot was made about it. Moreover, 
the sales were not induced by any consi- 
derations relating to the ownership of the 
lands. The Government’s consent to the 
sales may have been required either 
because it owned the lands or because the 
proceedings of the oommittee, if it were 
the owner, were by the Act of 1869 sub- 
ject to Government review. The consent 
of the Government to the application of 
the proceeds of the sale is equally ambi- 
guous. The Government and the commit, 
tee were oonoerned not at all with the 
question of ownership but with the ques- 
tion whether the sale of a portion of the 
compound would interfere with the com. 
fort of travellers who used the dharama- 
shala. The entries in the general index of 
the map of Ahmedabad are of much greater 
significance than the oiroumstanoes founded 
on by the appellants. These entries clearly 
show that the retained land on whioh the 
bungalow stood remained in 1878 the pro- 
perty of the Government, 

The oiroumstanoes attending the grants 
of the leases of the bungalow are also 
equivooal, and no clear representation as 


to the ownership of the site can be 
deduced from them. The leases themselves- 
are not produced in evidence, but there is 
the admission that the Taluka Looal 
Board, with the sanotion of the Commis- 
sioner, let the bungalow to the proprietors- 
of the Grand Hotel. If however the Taluka 
Looal Board were in possession of the 
bungalow for the purpose of maintaining it 
as a rest house, an arrangement by whioh 
the Taluka Local Board let it for a term 
of years to an hotel company with the 
consent of the Government, is quite con- 
sistent with the Government’s retention 
of the property in the bungalow. There is 
no clear representation by the Govern- 
ment that the Taluka Looal Board was 
owner of the bungalow or its site and tho 
Taluka Board was not induced to alter 
its position by any such representation. 
Nothing in the oiroumstanoes attending 
any of these transactions is in any degree 
inconsistent with the position whioh the 
Government took up when the question of 
the ownership of the disputed lands was 
raised in 1888. The ( Government’s atti. 
tude then was that "the bungalow had 



been transferred for a speoifio purpose, 
but if it ceases to be used for that purpose 
the right of the Looal Board to the use of 
the oompound would cease.” 

In the opinion of the Board, the bunga. 
low and its oompound were in 1864 pos- 
sessed by the pre- statutory oommittee for 
the limited purposes of management and 
maintenance, and the character of that 
possession has remained unchanged till 
this day. The Government has discharged 
the onus laid on it by S. 110, Evideno* 
Act, by showing that the possession 
enjoyed by the appellants rests on a basis* 
inconsistent with a right of property. Suob 
plausibility as attaohes to the appellants* 
case depends on ambiguous expressions of 
opinion or intention given by Government, 
officials at a time when the ownership of 
the lands in suit was not relevant to the* 
questions under discussion. It ignores the 
faot that there was no statutory necessity 
and no necessity in the nature of thing* 
for any transfer of the property either of 
the bungalow or of its compound, for the 
whole duties of the oommittees and 
Boards successively oharged with the 
administration of the looal funds for the 
purpose of maintaining dharmashala* 
could be adequately discharged without 
their acquiring any lands or buildings in 
property. When the Government provided 
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an existing dharmashala, all that was 
necessary was that the Local Board 
should have possession of it for the pur- 
poses of management and maintenance. 
For these reasons, the Board will humbly 
advise His Majesty in Council that the 
appeal should be refused and that the 
judgment of the High Court of Judicature 
at Bombay should be affirmed and that 
the respondent should be found entitled to 
the costs of this appeal. 

K.S./r.K. Appeal dismissed . 

Solicitors for Appellant — Nehra & Co. 

Solicitors for Respondent — 

Solicitor , India Office . 


* * A. I. R. 1938 Privy Council 91 

[From Ceylon) 

21st December 1937 

Lord Thankerton, Lord Alness 
and Sir Lancelot Sanderson 


C. Sabhapathi — Appellant. 

v. 

G. Huntley — Respondent. 

Privy Council Appeal No. 106 of 1936. 

# ^ (a) Defamation — Privileged occasion 
— European planter after serious accident 
treated by Government Medical Officer 
(plaintiff) of high qualification — Letter by 
planter about his progress soon after dis- 
charge — Fractures subsequently discovered 
in X-ray examination — Leading specialist 
unable to diagnose fractures before X-ray — 
Letter to Director of Medical Services com- 
plaining about incompetence and negligence 
on Medical Officer’s part and suggesting his 
dismissal — Similar letter to Planters* Asso- 
ciation which passed resolution in same grave 
and hurtful terms — Resolution published in 
newspapers — No opportunity given to plain- 
tiff of offering any explanation —No instance 
of inattention on his part in the past — Plan- 
ter also expressing in interview with Director 
slanderous statements— Letter to Association 
held not privileged and remarks not justified 
end actuated by malice — Remarks in inter- 
view held privileged but held maliciously 
made and not protected. 

A European planter, a member of fche Planters^ 
Association in Ceylon, was treated at the Govern* 
ment Hospital by a Government medical official 
of high qualifications who had been for 32 years 
In Government servioe and against whom in the 
past there had been no suggestion of inattention, 
after the planter had sustained a serious motor 
acoident. After two days, the planter left the 
hospital and soon after wrote a letter to the 
Officer informing him that he was doing better. 
The planter was subsequently examined by a 
leading specialist who though could not diagnose 
fraotures in his case, advised him to get himself 
X-rayed. His examination revealed that he sus- 


tained fraotures. The planter wrote a letter to 
the Direotor of Medical Services making hurtful 
and grave charges about the incompetence, negli- 
gence and lack of interest on the part of the medi- 
cal officer when he had the occasion of being 
treated by him and even suggesting dismissal. In 
similar terms the planter wrote to the Planters’ 
Association whioh passed a resolution condemn- 
ing the conduot of the Medical Offioer. The reso- 
lution was published in newspapers. The defendant 
also saw the Director of Medical Services before 
whom he made similar slanderous statements. 
All the statements were found to be not true. The 
plaintiff was given no opportunity of giving any 
explanation. The plaintiff filed a suit for defa- 
mation against the planter : 


Held that the occasion on which the planter 
penned his letter to the Chairman of the Planters* 
Association was not privileged. His remarks 
were not justified as he knew them to be false, 
and he was aotuated by malioe. But his state- 
ments in the interview with the Direotor of Medi- 
oal Services were all made on privileged ocoasion, 
though they too were maliciously made and so 
were unprotected, [P 97 0 2; P 98 0 1] 

(b) Practice — Trial Judge is in superior 
position than Appeal Court to judge of credi- 
bility of witnesses on question of fact. 

Trial Judge who sees and hears the witnesses Is 
in a superior position to that of the Appeal Court 
in judging of their demeanour and credibility on 
a pure question of fact : {1935) A C 243 , Ref. 

^ ^ % _ [P 95 0 1, 2] 

^ *(c) Tort — • Negligence — X-ray exa- 
mination is question of circumstances — Mere 
delay for a week before advising X-ray exa- 
mination does not per se constitute negli- 
gence on part of physician. 


An X-ray examination must always be a ques- 
tion of oiroumstanoes depending for example on 
the oondition of the patient, the oharaoter of the 
injuries and the accessibility of the apparatus. 
Mere delay for a week to await developments 
before advising an X-ray examination rather than 
advising suoh an examination at onoe per se does 
not constitute negligence or inoompetenoe on the 
part of a physician. [P 97 Q i f 2] 

(d) Defamation — Malice — Finding by 
trial Judge is question of fact. 

The finding of the trial Judge on the question 
of malioe is a finding of fact. [P 97 O 2; P 98 0 1] 

T. Linton Thorp and L. M. D. Da Silva 

— for Appellant . 

Harold L. Murphy and H. 0. Marks — 

for Respondent . 

Lord Alness. — This is an appeal from 
a judgment and deoree of the Supreme 
Court of the Island of Ceylon, dated 9th 
Maroh 1936, whioh set aside a judgment 
and deoree of the Distriot Court of Avisa- 
wella dated 1st September 1934. These 
judgments and decrees were pronounced in 
an action for defamation, in which the 
appellant was plaintiff, and the respon- 
dent was defendant. The Distriot Court 
awarded the plaintiff a sum of Rs. 10,000 
as damages while the Supreme Court dis. 
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missed the plaintiff’s action. The oiroum- Next morning — 28th January — the 
stances under which the present suit was plaintiff visited the defendant and his wife 


brought excluding controversial matter are 
as follows : The plaintiff is a Baohelor of 
Medicine and Master of Surgery of the 
University of Madras, a Licentiate of the 
Boyal College of Physicians, London and 
a Member of the Royal College of Surgeons, 
England. He was at all times material to 
this action employed as the Government 
District Medioal OfiBoer in charge of the 
Government Hospital at Karawanella and 
had been in the service of the Government 
of Ceylon for a period of 22 years or there- 
by. The defendant was at all material 
times a member of the Kelani Valley 
Planters’ Association and the superinten- 
dent of the Vinoit estate which is situated 
at Ruanwella in the Kelani Valley Dis- 
trict. 

On 26th January 1933 the defendant 
and his wife paid a visit to one Mr. D. 8. 
TJrquhart, the acting superintendent of the 
Panawatte estate which is some 16 miles 
from the Vinoit estate, and stopped the 
night with him. On the afternoon of 27th 
January 1933 the defendant and his wife 
were being driven home in their oar by a 
chauffeur, when they were involved in a 
serious accident. The oar left the road, 
fell down a deep slope and overturned. 
The defendant and his wife were pinned 
underneath the oar. A message was 
thereupon sent to Mr. Urquhart who 
arrived in a short time at the scene of the 
accident in his oar. The defendant and 
his wife were assisted into the oar and 
were conveyed to the Karawanella Hospi- 
tal. On their way there the oar stopped 
at the plaintiff's bungalow which is close 
to the hospital. The plaintiff was in his 
bungalow and being informed of the cir- 
cumstances of the aooident he directed the 
party in the oar to prooeed to the hospital. 
.He stated that he would follow them. 
Beds were prepared with all speed in the 
hospital for the reoeption of the defendant 
and his wife. They were assisted into the 
building, were undressed and were put to 
bed. The aoting matron of the hospital — 
Sister Oooper — was in charge of the ward 
to whioh the defendant and his wife were 
admitted. After certain treatment by the 
plaintiff who followed them to the ward 
he left the defendant and his wife inoharge 
of Sister Cooper and returned to his bun- 
galow. The defendant and his wife de- 
cided not to go home but to remain for the 
night in the hospital. 


in the hospital. At that time the acting 
matron and a friend of the defendant, 
named Mr. Niooli who had come to visit 
them were in the room. The plaintiff 
visited the defendant and his wife again 
in the course of the afternoon of 23th 
January. In so doing he was complying 
with a rule whioh required him to visit 
each patient in a paying ward twice a day. 
On the morning of 29th January, the 
defendant and his wife left hospital, and 
were driven in Mr. Niaoll’s oar to their 
home. On 1st February 1933 the defen- 
dant wrote and dispatched to the plaintiff 

a letter in the following terms : 

Vinoit, 

1st February 1993. 

The Dlatriot Medioal Offioer, 

Karawanella Hospital. 

Dear Dr. Babhapathi, 

I will be grateful If you would let me have 
your own Hospitil bills as soon as possible for 
settlement as we sail so early. 

We are both very muoh better and grateful 
for the way in whioh we were looked after at 
Karawanella. 

Yours slnoerely, 

(Sgd ) G. Huntley, 

On 7th February 1933 the defendant 
had occasion to pay a business visit to 
Colombo and he was accompanied by his 
wife. By prior arrangement with Dr. De 
Silva a leading specialist in the city, he 
examined the defendant's wife and subse- 
quently the defendant. It is not unimpor- 
tant to observe that in the course of his 
examination, Or. Da Silva' even at this 
date did not diagnose fractures either in 
the case of the defendant or his wife. On 
Dr. De Silva’s advioe however both of 
them were X-rayed by Dr. Gunawardene. 
His examination revealed that both the 
defendant and his wife had sustained 
fractures by reason of the aooident. On 
the advioe of Dr De Silva, the defendant 
and his wife repaired to the Fraser Nur. 
sing Home, where they remained for 45 
<days, and were treated by him. On 13th 
February 1933, while still in the Nursing 
Home, the defendant wrote and dispatohed 
to Dr. Brieroliffe, the Director of Medioal 
and Sanitary Services, Colombo, a letter 
in the following terms : 

13th February 1933. 

The Director of Medioal and 
Sanitary 8ervloea, 

Colombo. 

Dear Blr, 

I have to make a very etrong oomplalnt against 
the negligence and Inoompetenoe of the Dlatriot 
Medioal Offioer at Karawanella. 
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On Friday the 27th ultimo after a very severe 
oar smash in Panawatte Estate my wife and I 
and the driver were oonveyed by Mr. Urquhart of 
Panawatte Estate in hiB oar to Karawanelia Hos- 
pital neither of us being able to move. 

We arrived at the Hospital at 8 p. m. and the 
District Medioal Officer after a very perfunctory 
examination pronounced definitely that no bones 
were broken and without any suggestion whatever 
of an X-ray examination in Colombo put us in 
oharge of the acting Matron in the paying ward 
and actually intimated that we might leave on 
the following mornings 

We stayed two nights as my wife was too 
unwell to travel, the Dietriot Medioal Offioer 

making no examination of any sort during that 
period. 

On the 7th instant being able to walk slowly, I 
took my wife who oomplained of severe pain in 
the shoulder into Colombo to see Dr. A. M, De 
Silva. 

He at once ordered an X-ray photo whioh not 
only disclosed a fractured arm but a fracture of 
the pelvis as well and in my own case a fracture 
below the shoulder. Dr. A. M. De Silva will I 
know be pleased to furnish full particulars. 

Mr. Urquhart of Panawatte Estate oan also 
corroborate my statement re District Medioal 
Officer’s treatment at Karawanelia Hospital. 

I cannot too strongly oondemn the attitude of 
the District Medical Offioer whose one examina- 
tion at night occupied only two or three minutes 
and thereafter took no interest in us whatever 
merely prescribing lead lotion and the usual lini- 
ment and leaviog everything to the acting 
Matron. My driver was not even given an anti- 
tetanus injection though I insisted on it for our- 
Belves. 

Both my wife and myself are amazed at suoh 
behaviour and hope you will take strong action in 
the matter. 

Yours faithfully, 

(Sgd.) G. Huntley. 

A copy of this letter was also sent by 
the defendant to Mr. Selwyn, Chairman of 
the Planters’ Association. This the defen- 
dant did without giving the plaintiff any 
opportunity of explaining or justifying his 
conduct. The letter referred to is the 
foundation of the plaintiff's claim for 
damages in the present suit, in so far as 
it is based on libel. On 21st February Dr. 
Brier oliffe referred that letter to Dr. De 
Silva for report. On 23rd February 1933, 
at the annual general meeting of the Kelani 
Valley Planters’ Association at Colombo, 
the secretary, under direction of the Chair- 
man, Mr. Selwyn, read the defendant’s 
said letter to the meeting. Several mem- 
bers of the Association expressed them- 
selyes in strong terms regarding the plain- 
tiff s conduct, and the Association passed a 
resolution endorsing the terms of the 
defendant's letter. All this was done with- 
out giving the plaintiff any opportunity of 
being heard in his defence. The defendant’s 
letter, as well as a report of the discussion 


whioh ensued, and also the terms of the 
resolution passed, were published in several 
newspapers in Ceylon. On 25th February 
Dr. De Silva replied to Dr. Brieroliffe’s 
letter of 21st February. On 27th Febru- 
ary the Planters’ Association conveyed to 
Br. Brieroliffe the terms of the resolution 
passed by them at their meeting. On 1st 
March the plaintiff wrote to Dr. Brier- 
oliffe, expressing his surprise at the pub- 
lished report of the proceedings of the 
Association, and detailing the oiroumstances 
relating to his treatment of the defendant 
and his wife. On 10th March the plaintiff 
wrote a further letter to the Provincial 
Surgeon, at Sabaragamuwa, who was his 
immediate superior, and the official channel 
of communication with Dr. Briercliffe. On 
16th March the defendant, not having had 
a reply to his letter from the Director of 
Medioal and Sanitary Services, sent him a 
reminder, and on 20th March Dr. Brier- 
oliffe wrote to the Secretary of the Kelani 

Valley Planters’ Association a letter in 
these terms : 


No. T. A, 1/398. 

Offioe of the Direotor of Medical and Sanitary 
Services, 




Sir, 


Colombo, 20th March 1933, 
Complaint against Dr, Sabapathi , 
District Medical Officer , Karawanelia • 


With reference to your letter dated 27th Febru- 

tf 7 lefcter No * A » 1/398 of 7th 

March 1933, I have the honour to inform you 

that I have had the complaints made by Mr. 

Huntley carefully investigated. When he left the 

Karawanelia Hospital on 29th January Mr. 

Huntley appears to have been satisfied with the 

manner in which he and his wife were cared for 

y , • Sabapathi since on 1st February he wrote 
the following letter : 

“Dear Dr. Sabapathi, 

I will be grateful if you would let me have 
your own Hospital bills as soon as possible for 
settlement as we sail so early. 

We are both very muoh better and grateful for 

the way in whioh we were looked after at Kara- 
wanella. 


Yours sincerely, 

(Sgd.) G. Huntley.” 

2. On 7th February, Mr. and Mrs. Huntley 
consulted a Surgeon of high professional standing 
in Colombo! who after a clinical examination 
advised that an X-ray examination should be 
made. I have communicated with this Surgeon 
and he informs me that definite diagnosis of the 
underlying injuries in either patient was not pos- 
sible without the aid Of the X-ray examination. 

3. Dr. Sabapathi is of opinion that Mr. Hunt- 
ley s letter of 13th February is libellous, and he 
desires to take proceedings. I consider it is regret- 
table that the letter was publioly discussed at a 
meetrng of your Association on 23rd February and 
published m the Ceylon Daily News on 24th 
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February, before the allegations had been investi- 
gated. It appears to me that Mr. Huntley’s alle- 
gations of gross negleot and oarelessness against 
Dr. Sabapathi oaDnot be substantiated, but if a 
suitable apology were made to Dr. Sabapathi I 
should advise Government not to allow Dr. Saba- 
pathi to resort to legal aotion. 

4. In para. 2 of your letter referred to above 
you state “that this would not appear to be an 
isolated oase as during the disouesion several other 
cases were mentioned whioh would rather point 
to the oomplete laok of interest of this officer in 
his duties, and my Association felt that they must 
ask you to make a full enquiry into the whole 
matter and take the necessary aotion”. I shall be 
obliged if you will bring these or similar oases to 
the notice of the Provincial Surgeon, Babara- 
gamuwa. 

I am, Sir, 

Your obedient servant. 


(Sgd.) R. BRIERCLIFFE, 
Direotor of Medioal and Sanitary Services. 
The Hony. Secretary, 

Kelany Valley Planters’ Association, 

Dabar Estate, 

Deraniyagala. 

On 7th April 1933, the defendant, at an 
interview which he had with Dr, Brier- 
oliffe, made the following statements to 
him : (l) that the plaintiff on 27th Janu- 
ary had examined the defendant and his 
wife while they were still in the oar, and 
(2) that the examination in eaoh oase 
lasted only half a minute or so. These 
statements form the basis of the plaintiff’s 
claim for damages, in so far as slander is 
conoerned. On 8th April 1933, the Direo- 
tor of Medioal and Sanitary Services wrote 
a letter to the Provincial Surgeon, Sabara- 
gamuwa, in these terms : 

No. T. A. 1/398. 

Office of the Direotor of Medioal and Banitary 
Services. 

(P. O. Box No. 600), 
Colombo, 8th April 1933. 
Complaint against Dr. Sabapathi , 
District Medical Officer , Karaioanella. 

Bir, 

With reference to your Endorsement R. 483 
of 16th March 1933, I have the honour to Inform 
you that a deputation consisting of the Chairman, 
Kelaui Valley Planters’ Association, Mr. Nioholls 
and Mr. Urquhart together with Mr. Huntley dis- 
cussed with me the case of Mr. and Mrs. Huntley, 
on the 7th instant. . 

Certain of their statements do not agree with 
para. 8 of Dr. 8abapafchi’s letter of let March. Mr. 
Huntley stated and Mr. Urquhart confirmed what 
he said, that Dr. Sabapathi examined Mr. and 
Huntley while they wore still in the oar. 

During this examination. Dr. 8abapathl felt and 
moved their arms and assured them that no frac- 
tures wore present; and the examination in eaoh 
case, lasted only half a minute or so. The patients 
were afterwards assisted to get out of the oar and 
into the paying ward in order that they might be 
given injections of anti-tetanus serum. Mrs. 
Huntley then said she was unable to go further 
and Mr. Huntley suggested that they should stay 


the night there. There was one bed in the ward 
and another bed was brought for Mr. Huntley. 
When the patients were in bed and some of their 
olothiDg had been removed, Dr. 8abapathi again 
examined them but this time he looked only for 
outs and bruises and did not touoh or re-examine 
the arms or shoulders of their patient for frao* 
tures. They consider therefore that Dr. Babapathi 
did not make a sufficiently oareful or reasonable 
examination on whioh to give the definite assur- 
ance (which he repeated on several occasions) that 
no bones were broken. As these statements oon- 
fllot with Dr. Sabapathi’s account, I shall be ob- 
liged if you will request Dr. Babapathi to explain 
the discrepancies. 

I am, Sir, 

Your obedient servant, 

(Bgd ) R. BRIERCLIFFE. 

Direotor of Medioal and Sanitary ServioeB, 

The Provincial Burgeon. 

Sabaragamuwa Provinoe, 

Ratnapura. 

The plaintiff on 15th April wrote the 

following letter to the Provincial Surgeon: 

The Distriot Hospital, 
Karawanella, 15th April 1933. 

The Provincial Burgeon, Sabaragamuwa, 

Ratnapura. 

Bir, 

Referring to your T. 1585 of 10th April 1938 
and of D.M. & 8. S.’s T.A. 1/398 of 8th April 1933, 

I have the honour to submit the following : 

1. The statement in para. 3 of my letter of 1st 
Maroh 1933 is a oorreot account of what trans- 
pired on the evening of 27th January last. 

2. There was no examination of Mr Huntley or 
Mrs. Huntley by me when they were in the oar. 
The statement that I examined them in the oar is 
not true. 

3. There was a oareful and oomplete examina- 
tion of Mr. and Mrs Huntely after they were put 
in beds in the ward. That the examination and 
treatment given to them left nothing to be desired 
is shown by the letter written to me by Mr, 
Huntley himself on 1st February 1933, when the 
facts were fresh in Mr. Huntley's mind and when 
there was no reason for him to state anything bat 
the truth. 

4. After examining the patients with due dlli* 
genoe, I immediately reoorded in the bed head 
ticket of both the patients, the injuries and other 
particulars whioh I observed and put in writing 
my opinion in both the bed head tiokets as fol- 
lows ; 

“ No evidenoe of fraoture ”, 

5. I expressed the same opinion orally to the 
patients 

6 1 annex herewith ooples of three statement! 
for your information as to what transpired that 
evening. 

I am, Sir, 

Your obedient servant, 

(Sgd ) 0. 8 *BAPATHI, 
Distriot Medioal Offioer, Karawanella. 

Appended to the plaintiff's letter were 
three sworn statements by the aoting 
Matron of the hospital, and two other wit- 
nesses, named De La Harps and Hassim. 
On 21st December 1933, the plaintiff, hav- 
ing obtained the necessary permission, filed 
the present suit against the defendant, the 
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defendant filed an answer, and oertain 
issues were adjusted for the trial. The oase 
was heard by Mr. Vytilingham, the Dis- 
trict Judge of Avisawella, without a jury, 
and he, on 1st September 1931, issued 
judgment in favour of the plaintiff. He 
accepted his evidence and that of his wit- 
nesses as true. He disbelieved the defen- 
dant and several witnesses whom he had 
adduoed. He held that the defendant’s 
plea of justification was not made out. The 
learned Judge further held that the defen- 
dant’s communication to the Planters* 
Association was not made upon a privileged 
occasion, but he also held that if, contrary 
to his opinion, it was a privileged occasion, 
the defendant was actuated by malice in 
making the communication. The defendant 
appealed to the Supreme Court of Ceylon, 
and they, on 28th November 1934, sus- 
tained the appeal and dismissed the plain, 
tiff’s suit. The Supreme Court held that 
the defendant’s plea of justification had 
been established. They further held, agree- 
ing with the trial Judge, that the com- 
munication of the plaintiff’s letter to the 
Planters’ Association was not in the cir- 
'©umstanoes made on a privileged occasion, 
•but, differing from the trial Judge, that 
the communication was not maliciously 
made. From that judgment this appeal has 
been taken by the plaintiff to His Majesty 
in Counoil. 

There is no dispute between the parties 
that the written and verbal statements 
-attributed by the plaintiff to the defendant 
were made by him, nor is there any dis- 
pute that those statements were in the one 
instance libellous and in the other instance 
slanderous and actionable, unless they 
were proved to be true or were written 
and spoken on privileged occasions without 
malice. The first question which arises 
accordingly is has the defendant’s plea of 
justification been made out ? The trial 
Judge in reply to that question said — No. 
The Supreme Court said — Yes. It appears 
to their Lordships that the defendant, in 
seeking to establish his plea of justifica- 
tion, is confronted by certain initial diffi- 
culties, which are certainly grave, and 
which may proveto be insurmountable. 

(l) The establishment of the defendant’s 
plea involves the reversal of the judgment 
of the trial Judge, who saw and heard the 
witnesses, and who was thus in a superior 
position to that of the Appeal Court, in 
judging of their demeanour and credibility 
; on a pure question of fact. This is at all 


times a difficult enterprise for a litigant to 
undertake : of. (1935) A C 243. 1 Moreover 
the Judge of first instance in this oase, 
despite some slips which he made in dis- 
posing of the case — and these, in the oir- 
oumstances, are not surprising — and which 
were quite properly emphasized by the 
defendant’s counsel, has written a oareful 
and painstaking judgment, whiohis deserv- 
ing of full consideration and respect. 


(2) The statements made by the defen- 
dant in his letter to the Planters' Associa- 
tion, and at his interview with Dr. Brier- 
cliffe, regarding the plaintiff’s inoompetenoe 
and negligence are antecedently improb- 
able. It must be remembered that their 
Lordships are concerned with a responsi- 
ble public official who had been for 22 years 
in Government service, and against whom 
in the past no suggestion of inattention, 
far less of inoompetenoe and negligence, 
had been made. Moreover, the plaintiff, on 
the occasion in question, was dealing with 

a European planter as a patient who, to the 

knowledge of both parties, had sustained 
a serious accident; and it is in evidence 
that members of the Planters’ Association 
are not slow to make complaints of medical 
inattention on the smallest provocation. 
Finally, under this head, there is a complete 
absenoe of motive or explanation suggested 
by the defendant to account for the lapse 
from care and skill on the part of the 
plaintiff which is attributed to him. 


(3) Again, the sweeping character of the 
allegations made by the defendant in his 
letter to Dr. Briercliffo, and at his subse- 
quent interview with him, prima faoie 
render them difficult to justify. Incom- 
petence, negligence, lack of interest — all 
these are attributed by the defendant to 
the plaintiff. Whether these allegations be 
general in their character, or are limited 
to the oooasion in question — and their 
Lordships are disposed to take the latter 
view — it is manifest that the charges are 
hurtful and grave. The most significant 
commentary upon them is made by the 
defendant himself, at the close of his letter, 
when he expresses the hope that the 
Direotor will take “strong aotion” in the 
matter, and when, in evidence, he said 
that he hoped that an incompetent man 
like the plaintiff should be removed (reoord 
p. 39). 


1. Powell v. Streatham Manor Nursing Home. 
(1935) A 0 243=104 L J K. B 304=152 L T 
663=79 S J 179=51 T L R 289. 
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(4) Lastly, it is difficult to esoape from 
the conclusion that the affirmation of the 
defendant's plea of justification postulates, 
upon the plaintiff’s part, not only perjury, 
but conspiracy as well. For, if the defen- 
dant is right, not only the plaintiff, but 
nurse Cooper — to whose demeanour and 
credibility as a witness the trial Judge 
awards a high certificate — De La Harpe 
and Hassim — whose evidence the trial 
Judge accepted as true — must be regarded 
as parties to a plot to bolster up the plain- 
tiff s claim, to deceive the Court, and to 
frustrate the ends of justice. On the other 
hand, the main witness on the other side 
is the defendant himself, and it is not only 
charitable but indeed probable to suppose 
that the serious aooident whioh he sus- 
tained, with its consequent shook, may 
have tended to impair his reoolleotion of 
some at least of the events whioh ensued. 
He states in evidence that ‘ on some points 
I am quite clear, and on other points I am 
not*' (p. 35). 

Coming to oloser quarters with the case, 
and surveying the evidence adduced — and 
their Lordships may say that, in the oir- 
oumstanoes, they consider themselves ab. 
solved from a metioulous examination of it 

there are certain incidents whioh seem 
to afford a touchstone hino inde of the 
truthfulness of the witnesses oonoerned. 
Their Lordships propose to refer to two of 
these. The oase for the defendant now is 
that the plaintiff, on 28th February, exa- 
mined him and his wife in the oar before 
they were admitted to the hospital, and 
that thereafter there was no examination 
of them by the plaintiff in the hospital. 
The Supreme Court, in their judgment, it 
may be noted, refer to the faot that the 
defendant “for some inexplicable reason 
seems to have persisted in saying that there 
was no examination in the ward at all.” 
(p. 180.) The only witnesses who depose to 
the examination in the oar are the defen- 
dant, and his friend Mr. Nicoll. On that 
evidenoe two preliminary observations may 
be made. The first is that it seems prima 
faoie improbable that the plaintiff should 
in the oar oonduot an examination of his 
patients, in an imperfeot light, and in 
difficult oiroumstanoes, seeing that they 
were about to be admitted to the hospital 
ward, where a full and satisfactory exa- 
mination would be possible. The seoond 
observation is this — that the defendant 
did not suggest, in his letter of 13th 
February, that an examination by the 
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plaintiff in the oar had taken plaoe, and 
indeed did not suggest it till the inter, 
view which he had with the Direotor of 
Medioal and Sanitary Services on 7tb 
April 1933. It would appear to be an> 
afterthought. However that may be* 
their Lordships have no hesitation in pre- 
ferring, in this regard — as the learned trial 
Judge did — the evidenoe of the plain, 
tiff, Hassim and De La Harpe to the 
evidence of the defendant, whom on this 
point, the trial Judge did not believe, and 
the evidenoe of Mr. Nicoll. It may be 
noted that Hassim and De La Harpe, in 
examination-in- ohief, affirmed in terms 
that there was no examination of the 
defendant and his wife by the plaintiff in 
the oar, and that they were not oroBB- 
examined on that evidenoe. If the alleged 
examination of the defendant and his wife 
in the oar be not only an afterthought, 
but an untruth, then that conclusion outs* 
in their Lordships opinion, very deep into 
the defendant’s oase. 

But there is another and even more 
significant consideration, and that ie the 
evidenoe afforded by the bed head tiokets. 
These are contemporaneous records of the 
treatment received by the defendant and 
his wife as inmates of the hospital ward 
at the hands of the plaintiff. The bed 
tiokets were filled in by the secretary of 
the hospital, the aoting matron, and the 
plaintiff. There is no suggestion made 
that these tiokets are not bona fide or 
that they were subsequently tampered 
with, and they may and indeed must be 
aooepted at their faoe value. What do 
they disclose ? They disolose, contrary to 
the defendant’s allegation, a course of 
normal, competent and oareful treatment 
of the defendant and his wife. They die* 
dose — again oontrary to the defendant's 
allegation — that the plaintiff's diagnosis 
was — not “no fractures” — but “no signs of 
fracture” — a very different thing. They 
disclose — oontrary to the defendant's 
allegation — that the plaintiff visited the 
defendant and his wife on the morning of 
29th January before they left thehospitak 
In short, it is not too much to say, that, 
in their Lordships' opinion, the bed head 
tiokets are largely destructive of the 
defendant’s oase. 

Their Lordships now pass to oonsidev 
briefly what may be termed the medioal 
aspect of the oase. The pivotal ohargs 
whioh the defendant, in the end of tho 
day, made against the plaintiff is that hs 
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failed at the time to recommend the defen- 
dant and his wife to undergo an X ray 
examination. Now their Lordships think 
it dear that, until an X-ray examination 
of the defendant and his wife was made in 
Colombo on 7th February — an examina- 
tion whioh disolosed fraotures in both 
oases it had not occurred to the defen- 
dant to make any charge against the 
plaintiff. Indeed his letter to the plaintiff, 
dated 1st February 1933, whioh has been 
already quoted, records marked improve- 
ment in the condition of the defendant 
and his wife, and expresses appreciation 
of and gratitude for their treatment by 
the plaintiff and his staff while in hospital. 
And in evidenoe the defendant states : 

Till the fraotures were discovered, I 
thought that Dr. Sabapathi’s examination 
was an ample one” (p. 42). 

In any 'case, the charge which the 
Supreme Court has affirmed against the 
plaintiff, and upon the affirmation of 
which they regard his negligence and 
incompetence to be established, was his 
failure to advise an X.ray examination of 
the defendant at the time (p. 186, line 36). 
The proposition affirmed by the Supreme 
Court would seem to run thus — After a 
motor oar accident, the attending physi- 
cian must advise resort to a radiologist, 
and, if he omits to do so, he displays both 
incompetence and negligence. The propo- 
sition is simple in statement, but is not so 
simple in solution. Their Lordships think 
that, as stated by the 8upreme Court, the 
proposition is far too wide. An X-ray 
examination, their Lordships apprehend, 
must always be a question of circum- 
stances depending, for example, on the 
condition of the patient, the character of the 
injuries, and the accessibility of the appa- 
ratus. In this case, the defendant’s lead- 
mg and indeed only medical witness, Dr. 

1)0 in his report, dated 25th Febru- 
ary 1933, said : 


^ t0 C0DBi<3 nation the interval of tin 
that had elapsed between the aooident and tl 

fche P atient9 b y me elevi 
nion J t difficult for one to pronounce an oj 
mon as to their condition at the time of 1 
aooident. 


The plaintiff’s position in the matter 
seems to their Lordships to have been 

clear and consistent throughout. He found, 

on examination of his patients, no evi* 
dence of fracture. He allowed them to go 
home, instructing them to let him know 
how they progressed. Had their pain and 


other symptoms continued unabated for a- 
week, he would no doubt have advised an 
X-ray examination. When however the 
plaintiff received a letter from the defen- 
dant stating that he and his wife were 

much better,” it is not surprising that he- 
concluded that the worst was past, or that- 
assuming as he did, that they were carry- 
ing out their avowed intention of going to 
Europe, he thought no more of the matter. 
It is not unimportant to observe that no 
witness adduced for the defendant affirmed 
in terms that delay for a week, to await 
developments, before advising an X-ray 
examination, rather than advising suoh an 
examination at onoe, per se constitutes 
negligence or incompetence on the part of 
a physician. And yet suoh is the basis of 
the judgment of the Supreme Court against 
the plaintiff. 

Their Lordships are in these circum- 
stances clearly of opinion that the defen- 
dant’s plea of justification fails. That 
being so their Lordships are absolved 
from considering the apparently difficult 
question of whether, according to Boman- 
Dutch law, which obtains in Ceylon, the 
defendant s statements were not only true, 
but were made “for the public benefit”. 
On that question the existing law would 
appear, from the argument which their 
Lordships heard, to be far from clear, and 
on it their Lordships offer no opinion. 

It only remains to consider (l) whether 

the occasion on which the defendant penned 

his letter to the Chairman of the Planters’ 
Association was privileged, (2) if it was, 
whether the defendant aoted maliciously 
in the matter, (3) whether the statements 
made by the defendant to Dr. Brieroliffe, 
at the interview of 7th April 1933, were 
made on a privileged occasion, and if the 
occasion was privileged, whether the state- 
ments were made maliciously. 

(1) Agreeing with both Courts below, 
their Lordships are of opinion that, in the 
circumstances disolosed in evidence, the 
occasion was not a privileged one. (2) 
Their Lordships are further of opinion- 
agreeing with the trial Judge— that the de. 
fendant was actuated by malice when he 
wrote the letter in question. He must 
have known that its terms were false. The 
finding of the learned Judge of first instance 
on the question of malioe is a finding in 
fact. The state of a man’s mind, as has 
been said, is as muoh a fact as the state of 
his digestion. Their Lordships see no rea- - 
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json for disturbing the finding of the trial 
Judge on this question of fact. (3) Their 
Lordships are of opinion, agreeing with 
the Supreme Court, that the statements 
made to Dr. Briercliffe by the defendant, 
at the interview of 7th April were made 
on a privileged oooasion, but as already 
indicated, they are of opinion that they 
were maliciously made, and are therefore 
unprotected. 

It was admitted by the defendant’s coun- 
sel that in the event of the success of the 
plaintiff’s appeal he did not desire to dis- 
pute the quantum of the damages awarded 
by the trial Judge. Their Lordships will 
humbly advise His Majesty that the plain- 
tiff’s appeal should be allowed, the judg- 
ment and decree of the Supreme Court set 
aside, and that the judgment of the trial 
Judge should be restored, with costs here 
and in the Courts below. 

v.B.b./r.k. Appeal allowed , 

Solicitors for Appellant — 

Hy. S. L. Polak & Co, 

Solicitors for Respondent — 

Stephenson, Hardwood & Tatham, 
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( From Oudh) 

21st December 1937 


'Lord Russell of Killowen, Sir Shadi 
Lal and Sir Geokge Rankin. 

Mahant Har Kishen Das — Appellant. 

v. 

Satgur Prasad — Respondent. 

Privy Council Appeal No. 42 of 1936, 
Oudh Appeal No. 2 of 1934. 

(a) Execution - Decree binding. 

In exeoutlon proceedings, the question as to 
whether the view of the Court whloh passed the 
decree is right or wrong Is no longer open : 8 Cal 
61 (P 0) and 6 All 269 (P C), Rel, on, 

[P 100 0 2] 

(b) Life-Estate — Life-tenant of immovable 
property — Right in rents and profits. 

A tenant for life of immovables has not merely 
a limited interest in the roots and profits whioh 
have acorued in his lifetime but is oomplote 
owner thereof. [P 102 0 L] 

(c) Deed — Construction — Agreement by 
which N to be owner and in possession of 
immovable property for life— On his death S 
to own and possets entire moveable and 
immovable property — S held was not con- 
stituted general heir of N so as to be entitled 
to all property which N might possess at 
time of death — Agreement held should be 
construed with reference to property then in 
existence. 


The material clauses in an agreement ran as 
follows : 

N shall remain owner and in possession of the 
immovable property, taluqdari and non-taluqdarl, 
for his lifetime, without the power of transfer in 
any form. After the death of N , S shall own and 
possess the entire moveable and immovable pro- 
perty taluqdari and non taluqdari. Subsequent to 
this agreement N obtained a money decree against 
S and pending execution N died. S contended 
that by virtue of the agreement N's right had 
vested in him and the deoree was not capable of 
execution : 

Held that the words “entire moveable and 
Immovable property taluqdari and non- taluqdari** 
in the agreement could not be stretohed to oovei 
all property, whatsoever, whioh N might aoquire; 
or whioh he might aoquire out of the interest 
conferred on him by the agreement ; or even all 
property whioh he might possess at the time of 
his death. It was no part of the purpose of the 
agreement, to constitute S the general heir of N, 
The agreement must be construed with referenoe 
to property then in existence. N oould have 
validly made an alienation inter vivos or testa- 
mentary disposition of his interest hi the deoree* 
And if he had not so alienated, his heir was enti- 
tled to it. [P 102 0 1, 2] 

L. P. E. Pugh and W. Wallaoh — 

for Appellant . 

A. M. Dunne and J. E. Godfrey — 

for Respondent, 

Sir George Rankin. — This consolidated 
appeal arises out of execution proceedings 
in the Court of the Subordinate Judge at 
Bahraioh to enforoe a certain provision in 
a deoree made on 28th November 1927, by 
a Judge of the Chief Court of Oudh in its 
original jurisdiction. This deoree had been 
modified as a result of appeals to that 
Court in its appellate jurisdiction and to 
His Majesty in Council. The deoree of the 
Appellate Benoh is dated 2nd May 1928, 
and the judgment of the Board was deli- 
vered on 18th January 1932 [59 I A 
147 1 ]. The suit in whioh the deoree was 
passed was brought on 21st February 
1 h 27, by Mahant Har Narain Das (in this 
judgment referred to as Narain Das) 
against the present respondent, whom 
their Lordships will refer to as Satgur 
Prasad, and two other persons. The plain, 
tiff’s case in outline was as follows : 

For many years there had existed in 
the City of Luoknow a sangat or Udasi 
shrine to the mahant of whioh valuable 
taluqdari property and certain other pro- 
perty moveable and immovable belonged. 
Tbis institution had been founded by one 
Baba Hasara in the eighteenth century or 
earlier ; and at the annexation of Oudh 

1. Satgur Prasad v. Har Naraiu D*3, (1932) 19 
A I R P 0 89=136 I J 103=69 1 A 147=1 
Luok 64 (P 0). 
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the taluqa had been granted to the then 
mahant (Gur Narain Das) by a primogeni- 
ture sanad and entered in lists 1 and 2 
prepared under S. 8 of Aot 1 of 1869 (The 
Oudh Estates Act). The other immovable 
-properties had been acquired by the suc- 
ceeding mahant (Har Charan Das) who 
died in 1910 and was succeeded as mahant 
by one Sant Rain Das. When Sant Rain 
Das died on 8th January 1922, the plain- 
tiff succeeded him as gurubhai, i. e. as 
having been with him a chela of his guru 
Har Charan Das ; but claims to succeed 
to the property were made by Sheoraj 
Kuer, mother of Sant Rain Das, and also 
by the respondent Satgur Prasad (then 
aged about 16 years). The claim made for 
the latter was that he had been chela to 
Sant Rain Das and was entitled therefore 
to be mahant. This dispute was compro- 
mised by an agreement dated 20th Janu- 
ary 1922, which in substance provided 
that the plaintiff should hold the proper- 
ties for life, and Satgur Prasad should be 
remainder-man. In 1924 however the 
respondent Satgur Prasad induced the 
plaintiff to enter into an agreement dated 
25th November 1924 whereby the whole 
of the properties were released to the res- 
pondent on the terms (inter alia) that the 
plaintiff would receive a monthly allow- 
ance of Rs. 1000, Under this agreement 
the respondent, in addition to the immov- 
ables, obtained possession of the cash at 
the banks and estate treasuries together 
with the proceeds of War Bonds and other 
effects. The amount of money so obtained 
by the respondent was specified (in 8oh. C 
of the plaint) as amounting to over two 
laos of rupees. [For the purposes of the 
present oase two items fall to be deduoted 

and the amount may be taken as Rupees 
1,83,000.]. P 

The plaint alleged that by the agreement 
of 20th January 1922, the respondent was 
to succeed the plaintiff as mahant and was 
to beoome and behave himself as a Udasi 
and to appoint a successor of that sect, 
but that the respondent had violated 
these obligations and had failed to pay the 
plaintiff s monthly allowance. Also that 
the plaintiff s consent to the agreement of 
25th November 1924, had been obtained 
by the fraud and undue influence of the 
respondent and his co-defendants. By the 
deoree (28th November 1927) of the trial 
Judge (Pullan J.) the deed of 25th Novem- 
ber 1924, was set aside, and the plaintiff 
was held entitled to possession of the 


immovable properties mentioned in Sobs. A 
and B to the plaint as well as of the pro- 
perties in Sch. C and to mesne profits (to 
be subsequently ascertained). A declara- 
tion was also made that the respondent 
was not entitled to any benefit under the 
agreement of 20bh January 1922 ; but this 
declaration was set aside by the Appellate 
Benoh. The appellate deoree (2nd May 
1928) affirmed the relief given as to the 
agreement of 25th November 1924, and 
the order for possession of the properties 
in Sohs. A, B and C of the plaint, but deter- 
mined that mesne profits were to be cal- 
culated as from the date of the suit (21st 
February 1927) and not from the date of 
the agreement. The question as to the date 
from which mesne profits should be cal- 
culated was the only point on which the 
appellate deoree was modified by His 
Majesty in Council in 1932, 

Meanwhile the plaintiff having obtained 
possession of the immovable properties, 
applied on 6th January 1931, to the Sub- 
ordinate Judge of Bahraioh for execution 
of that part of his deoree which was 
expressed (incorrectly) as a deoree for 
possession of the properties in Sch. C to 
the plaint, but which was really a simple 
money deoree for the value thereof. As 
already mentioned, this was limited to the 
figure of Rs. 1,83,000. The Court was 
asked to attaoh and sell the interest of the 
respondent under the agreement of 20th 
January 1922, in certain villages in the 
Ranipur Estate and neighbourhood within 
the district of Bahraioh. The respondent 
filed objections which the Court dismissed 
on 26th May 1933. He thereupon appealed 
to the Chief Court on 25th August 1933, 
[Execution Appeal No. 52 of 1933] and 
his appeal was pending when on 26th 
December 1933, Narain Das, the deoree 
holder, died. The controversy in the pre- 
sent oase is entirely concerned with the 
effect of the death of Narain Das upon 
the respondent’s liability under that part 
of the deoree which awards the sum of 
Rs. 1,83,000, as due from him. The respon- 
dent’s contention is that the right of the 
deoree. holder has passed to himself, the 
judgment-debtor. Oa 13th February 1934, 
he applied to the Chief Court [Misoell 
laneous Application No. 92 of 1934] rais- 
ing this contention and asking that the 
appellant now before their Lordships (Har 
Kishen Das, who will be referred to as 
Har Kishen) be made a party to his appeal 
as a person claiming to be entitled to the 
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benefit of the decree. The Chief Court by 
two deorees dated 3rd May 1934, have 
accepted the respondent’s contention, have 
held that the decree can no longer be put 
in execution since the decree-holder's right 
has vested in the judgment-debtor, and 
have accordingly allowed the respondent’s 
appeal from the Subordinate Judge’s order 
of 26th May 1933. Hence these two 
appeals by Har Kishen which have been 
consolidated. 

The case of the respondent was that the 
right to the benefit of the decree of 28th 
November 1927, as regards the sum of 
Rs. 1,80,000, in respect of the moveables 
referred to in Soh. C of the plaint had 
on the death of Narain Das vested in the 
respondent by virtue of the terms of the 
agreement of 20th January 1922. The 
Chief Court has found in his favour by 
upholding his oonstruotion of that instru- 
ment the general effeot of which was to 
leave Narain Das in possession for his 
life and to give a vested remainder to 
the respondent. Before the Board a fur- 
ther ground of claim has been suggested 
for the respondent, namely that he is now 
the mahant of the sangat or (more cor- 
rectly, perhaps) the general heir of Narain 
Das entitled to suooeed to his moveables 
not otherwise disposed of by him. 

The appellant Har Kishen makes an 
over-riding olaim to the effeot that the 
sangat is a religious endowment, that 
Narain Das as mahant was merely manager 
of properties impressed with a trust for 
the objeots of the endowment, and that 
the agreement of 20th January 1922, was 
accordingly invalid. He claims that on 
the death of Narain Das the person duly 
appointed to the office of mahant was 
himself, and that he is entitled to recover 
the funds of the endowment so as to 
apply them to their proper objeots. For 
this he has brought a suit [No. 3 of 1934] 
in the Chief Court which though dis- 
missed by the trial Judge is now pending 
in appeal. The second olaim of the appel- 
lant Har Kishen is that he is entitled to 
the benefit of the deoree under execution 
by reason of a registered will dated 28th 
Deoember 1931, whereby Narain Das 
expressly bequeathed to him all deorees 
whioh stood in the testator’s name. His 
third case is that Narain Das had dis- 
posed of the deoree and of other effects by 
an oral dedication for religious and oharit- 
able purposes and by a written instru- 
ment executed shortly before his death had 


appointed the appellant and other persona 
as trustees thereof. Their Lordships think 
it neoessary to put on the one side all 
argument whioh proceeds upon the footing 
that the property in question belongs to a 
religious endowment and that the mahant* 
is a mere manager or trustee of its fund. 
This contention was expressly raised by 
Narain Das at the trial as Issue 5. It was 
disputed by Satgur Prasad and the trial 
Judge upon careful enquiry into the facts 
held that 

the property in suit cannot be regarded as appur- 
tenant to the sangat ol Baba Hasara but it U 
the absolute property of the mahant for the tima 
being as a taluqdar under Act 1 of 1869. 

The Appellate Bench note in ' their 
judgment : 

The trial Court rejected this case of the plain* 
tiff and found that the estate in suit was held by 
Mahant Guru Narain Das in his own right 
without any obligations of a religious trust and 
that the Incidents of an estate as defined In Aot 
1 of 1869 are applicable to it. ThiB finding of the 
learned Judge was not questioned before us by 
learned oounsel for the plaintiff* respondent and 
is therefore agreed to by both sides. 

The view accepted by the Courts and 
by the parties was in effeot that the 
taluqdari estate must be held to fall under 
that provision in Aot 1 of 1869 [01. (2) 
of S. 22] whioh allows succession in 
default of an agnate to such person as 
would be entitled to suooeed by the per- 
sonal law (including custom) of the taluq- 
dar in this case by the guru.ohela 
method of succession. Whether this view 
of the matter be right or wrong, their 
Lordships think that in these execution 
proceedings under the deoree of 28th 
November 1927, the question is no longer 
open : 8 I A 123* and 11 I A 37 3 at p. 41. 
It may or may not be that the appellant 
or the respondent has become mahant 
of the sangat, but neither can be heard 
to lay olaim in that capacity to the bene- 
fit of the deoree as regards the sum of 
Rs. 1,80,000 on the ground that it is part 
of the trust property of an endowment* 
The Chief Court has rightly ruled out the 
appellant’s objection taken on that ground 
and he must be left to prosecute it in 
the suit he has already brought for the 
purpose. 

The next point for deoision is whether 
or not the r espondent Satgur Prasad oan 

2. Mungul Parshad Diohik ▼. GrHa Kant Lahlrtv 
(1882) 8 Cal 61=8 I A 123=11 OLR 113=* 
4 Sar 248 (P O). 

3. Ram Ktrpal Shukul v. Mfc. Hup Kauri* 
(1884) 6 All 269=11 I A 37=1886 A W H 
286=4 Sar 89 (P 0). 
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validly olaim the benefit of the deoree for 
Ks. 1,80,000 as a matter of construction of 
the agreement of 20th January 1922. 
That agreement purports to be a settle- 
ment of disputes in respeot of the six por- 
tions of taluqa Maswasi lying in six dis- 
tnots of Oudh as well as of non-taluqdari 
and moveable property.” The disputants 
as already noted were Narain Das (aged 
about 60), the respondent (aged 16) for 
whom his father was aoting, and Mt. 
bheoraj .Kuer, mother of the last mahant 
Kant Rain Das, and of Eup Kuer, the res- 
pondents mother. The agreement eon. 
tains provision for the education and 
maintenance of the respondent by Narain 
Das and for his assisting the latter in the 
management of the property when he 
oomes of age ; and for Rs. 50,000 being 
invested for his benefit. It provides that 
oheoraj Kuer is to get the oash in a cer- 
tain safe and Rs. 8000. It provides main- 
tenance for Sheoraj and allowances for her 
daughter Rup Kuer, her husband and 
family The important olauses for the 
present purpose are as follows : 

Aot'l^f'lRM t L r ^* B L U 1? P , roperty i9 governed by 
A of 1869 » and e ^all always remain governed 

thereo? ^ parBOn ln S 

talnqdL. ‘ he ‘ lme bein ® Bha » ^ deemed ae 

D . ?„ The flrat party. Mahant Har Narain Das 
mnilM maln ° W . ner and in PoeseBBion of the im- 
f^r his li, pBop8r ‘y. taluqdari and non-taluqdari, 

toy form. ‘ Wi “ h ° Ut the p0War of ‘“nsfer in 

fl f V r th ! de ?; th o£ Mahant Har Narain Dag 
the flrat party, Satgur Prasad, the third party 

who i 8 called Baba Hati 8ara - n Daa _ / h a a] pa o "^ 

property^taluqdari'and ^mtaluqdarh imm ° Vable 

Bhall fl. k Ve begged to the same order, H 

Dae" third d “ ty ? f Baba Hati Saian 

the Bum* nr* V *° a PP°* n ^ one belonging to 

Baran Daa the thi h d 9 suc . O08Bot an<3 be (Baba Hari 

Vt 1 ti be°maintaine > d. erned 

and clothes, (fa, Out of the mlney n^I 6 " 6 . 1 e f y 
the Bank and invested in War Bonds and United 
Provinces Loan Bonds, War Bonds Unite* -d 
vlnoes Loan Bonda and cash of thi ^ ? Pr °: 


Saran Das, the third party, shall have no power 
to a henate the same. Mahant Har Narain Das 
snail, at the proper time, cause immovable pro- 
perty to be purchased in the name of Baba Hari 
baran Das the third party, out of the said 
amount and pending such purchase, interest on 
the said money shall continue to be deposited in 
the name of Baba Hari Saran Das. (o) Out of the 
remaining cash, the first party, Mahant Har 
Narain Das, shall set apart Rs. 20,000 for Bhan- 
ara (giving feast to sadhus) In honour of Mahant 

t? 4t C n ^n/? n i^ a8, ^ Out remaining money 

mamadM 0 f **<.*2* aparfc f ° r a marble tomb 
(Samadh) of Mahant Bant Rain Das deceased, and 

Mahant Har Narain Das shall commence its con- 
struction within six months, (e) Out of the re- 
maining money Mahant Har Narain Das, the 

Kuer, , P th r e y s’ec 8 o h nd n pa e rt V y e . ^ 8 °°° M ‘‘ 8heora i 

The question is : does this agreement 
oarry to the respondent the deoree for 
Rs. 1,83,000 on the death of Narain Das ? 
Whether the deoision that the property 
was the absolute property of the mahant 

fu- n - Sb L u° r . wr ? ng it will be notioed that 
this is the footing upon whioh the agree. 

ment proceeds. Two persons having con- 

lotiQg^ claims to be manager or trustee of 

a religious endowment can hardly adjust 

their dispute by dividing the property 

between themselves. Clauses I and 5 are 

entirely consistent with the view taken by 

the Chief Court. They do show however 

as is indeed otherwise apparent— that it 

was contemplated that the respondent 

would succeed Narain Das as a mahant of 

n )iu a £ 8 ! fc , and . as hl8 8UOO0 8Sor under the 
Oudh Estates Aot. This oould only hap- 
pen by application of the guru. chela prin. 

wni% Whl °i h 'P.** 10 0vents contemplated 
wouH make the respondent the general 

heir of Narain Das. This has a double 

bearing upon the question before their 

Lordships : (a) it may have an effect upon 

f oo P ^° T 0r oon8traofc ion of the agreement 
of 20th January 1922 ; (b) if in fact and 

in law the respondent did beoome the suc- 
cessor and heir of Narain Das according to 
tne personal law applicable to him this 
may be a ground of olaim by the respon- 
dent dehors the agreement. 


The oonstruotion of the agreement does 
not seem to present difficulty save for the 
words moveable and” in the concluding 
phrase of clause 4. Cl. 2 gives Narain Das 
a hfe.estatei n the immovable property. 
Cl. 9 makes him owner of the moveable 

property or rather what is left thereof 

after satisfying thereout the heavy re 

-° f 8ab --° l 1 . 9 - (a) t0 (e) ~ Ib 80 ems 

to be quite impossible to construe cl. 9 a3 
giving to Narain Das a life-estate in the 
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moveables by its use of the word owner . 
As is emphasized by its use in sub-ol. (a) 
this word is used in the ordinary sense in 
whioh it is applicable to moveables and by 
sub.cl. (b) Rg. 50,000 out of the moveables 
has been set aside for the respondent. 
Cl. 9 however is oonoerned only with 
assets then existing. Prima facie, at least 
ol. 4 would appear as regards the immov- 
ables to deal with the remainder expec- 
tant upon the determination of the life 
interest given by ol. 2 in the existing pro- 
perty ; but to find a meaning for the 
reference to moveables in this olause is by 
no means easy. The Chief Court held that 
“owner” in ol. 9 meant “owner for his 
lifetime only” and that ol. 4 gave to the 
respondent a remainder. man’s estate in 
the moveables. Further they held that the 
agreement gave the respondent a similar 
estate in remainder in rents and profits 
accruing in the lifetime of Narain Das and 
indeed in all future acquisitions of move- 
able or immovable property. In one pas- 
sage they treat the agreement as including 
a settlement of future property and in 
another they say : 

Bents and profits of an estate are inoidents of 
that estate, and they must go with the estate. 
Mahant Har Narain DaB’s interest therefore in 
snoh rents and profits must be taken to have been 
the same as in the estate itself, that is to say, a 
life-interest. 

On this view of the agreement the Chief 
Court have reached the conclusion that 
Narain Das had no power to make either 
an alienation inter vivos or a testamentary 
disposition of his interest in the deoree 
for Rs. 1,83,000. Their Lordships cannot 
acoept the views of the Chief Court as to 
the nature of a life-estate in immovable 
property; they disoern no merits in the 
novel doctrine that a tenant for life of 
immovables has only a limited interest in 
the rents and profits whioh have aoorued 
in his lifetime and is not complete owner 
thereof. With great respeot to the learned 
Judges their Lordships oonsider that the 
cases oited in support of their opinion have 
been misapplied to the agreement in the 
present oase. 

“The entire moveable and immovable 
property, taluqdari and non.taluqdari” in 
ol. 4 of the agreement, cannot in their 
Lordships’ opinion be stretohed to cover 
all property whatsoever whioh Narain Das 
might acquire; or whioh he might acquire 
out of the interests conferred on him by 
the agreement; or even all property whioh 
he might possess at the time of his death. 


It was no part of the purpose of the agree. » 
ment, as their Lordships construe it, to 1 
constitute the respondent the general heir 
of Narain Das, still less so to do this as bo’ 
defeat the latter’s right to leave the 
smallest legacy by will or to deal with 
aoorued rents and profits as in his lifetime 
he might desire. The words “moveable 
and” in ol. 4 like the rest of the clause 
must be construed with reference to pro- 
perty then in existence, and their Lord, 
ships are not satisfied to give to them any 
effect in oonstruotion whioh is repugnant 
to ol. 2 or ol. 9. The words on this foot- 
ing are nob necessarily insensible : if the 
qualification “taluqdari and non.taluqdari” 
applies to them they may just possibly 
refer to moveables connected in some spe- 
cial manner with the estate, e. g. bonds 
in connexion with loans to tenants against 
rent, or growing orops. On this their 
Lordships make no deoision. The general 
structure of the agreement and the open- 
ing words of ol. 9 give some ground for 
the opinion that the words in question 
were put in by some confused afterthought. 
In any case the utmost weight that can 
be given to the oiroumstanoe that the res. 
pondent was intended to become chela to 
Narain Das and in this manner to be his 
successor will not in their Lordships’ view 
justify a oonstruotion whioh on the death 
of Narain Das would carry to the respon- 
dent his interest in the deoree of 28th 
November 1927 so far as regards the sum 
of Rs. 1,83,000. The cash and war bonds 
obtained by the respondent from Narain 
Das under the agreement (voidable and in 
due oourse avoided) of 25th November 
1924 are not shown or alleged to have 
been assets in existence in January 1922. 
All that is known or need be known about 
them is that they were the property of 
Narain Das and they must be taken in the 
present proceedings to have been his own 
property in the ordinary sense. Whether 
or not the respondent or the appellant 
can show that he has suooeeded to thq 
office of mahant of the sangat or as the 
heir to Narain Das by virtue of the guru- 
ohela principle, the respondent’s applioa- 
tion and appeal must fail if it be shown 
either that Narain Das in his lifetime 
oreated a trust in respeot of the interest 
now sought to be enforoed in execution or 
that he effectively disposed of it by will. 
For the oorreot disposal of the oase it ia 
neoessary to decide these questions. The 
Chief Court have noted that the respon* 
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dent admitted before them the genuine- 
ness and execution of the alleged will; this 

may or may not remove all difficulty on 
that olaim. 

Their Lordships will humbly advise His 
Majesty that the order to be made on 
this appeal should direot as follows : That 
this apppeal be allowed : that the two 
deorees dated 3rd May 1934 be set aside 
save as regards the provision in the decree 
in Appeal No. 52 of 1933 whereby Rs 500 
was awarded to Satgur Prasad as costs of 
an adjournment; that the case be reman- 
ded to the Chief Court of Oudh (a) to 
decide (l) whether Narain Das in his life- 
time made a valid disposition of his rights 
in the decree under execution so far as 

^e Rs. 1,83,000 now in question, 
(2J if not whether he did so by his will 
dated 28th Deoember 1931, (3) if not who 
is entitled to suooeed to the moveable pro- 
perty of Narain Das as his heir; (b) to 
determine accordingly who is now entitled 
to the benefit of the decree dated 28th 
November 1927 in respect of the said sum 
of Rs. 1,83,000 and whether the said decree 
oan no longer be enforced against the res- 
pondent by reason that he is entitled to 
the benefit thereof; if not, who are the 
persons proper to be substituted as respon- 
dents to execution appeal No. 52 of 1933 
depending in the Chief Court; (o) what is 
the proper deoree to be made in respeot 
of that appeal. That for the purposes (a) 
and (b) aforesaid the Chief Court do either 
take evidenoe or if it thinks fit frame 
issues and send them to be investigated by 
suoh other tribunal as in the exercise of 
their appellate powers they may direot 
under O. 41, E. 25, Civil P. C„ or other, 
wise. That the oosts already inourred in 
respeot of application No, 92 of 1934 and 
appeal No 52 of 1923 be dealt with by 
n Court at the oonolusion of the 

proceedings under this remand. The res 

Prafi ad must pay the 
appeal °° BtB ° f this 00 ™°Mated 

k.s./b.k. Caae remanded ' 
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( From Newfoundland) 

13th January 1938 

Lords Atkin, Thankerton, Russeld 
of Killowen, Wright and Maugham.. 

Martin Cashin and others — Appellants. 

v. 

Peter J . Cashin — Respondent. 

Privy Counoil Appeal No. 16 of 1937, 

(a) Gift— Validity- Magnitude of bequeate 

in subsequent will ia practically no indication 
to negative previous gift. 

The magnitude of the bequests in a person’s will 
has always been regarded as of very 

anoeas an indication to negative a previous^iffc 
or advancement : (1833) 2 Myl & K 262 t Bel. on, 

.eitd F i“„T i,, # ar T an 8 e T nl ~ Agreement ° e n- 
jered into fa.rly without concealment or 

tur P be'd a"l.h n ' K "■ de ~ II Cannot b *> d '«- 
curbed, although parties may have creatl« 

theTr n He r hV8 00 F Si ' U “ fion and 

niLl, Family arrangement held could 

not be disturbed as it was fair and just. 

. famU .y agreements have been fairlv 

on AUh nt °^ wlfcho ? t concealment or imposition 
n either side, with no suppression of what ia 

the e Da^L U / 8eSfc,0 K ° f What 18 false ’ ^hen, although 

Bituatinn J a 7 ^ ave ^greatly misunderstood their 
situation, and mistaken their rights a finnrf 

equity will not disturb the qu ft, which 1 the 
consequence of that agreement ; but when the 

fa?Hfih a °A OD ^ as . been unfair, and founded upon 

winld h d aDd m,srepreEentat ion, a Court of equity 
baT8 a ver y Breat difficulty in permitting 
Buoh a oontraot to bind the parties. [P 108 O 11 

TTa A | i e a 0n . tran8,erre<1 t0 hia wife bonds as a gift 
He died afterwards leaving a will, under which 

w idow and one of his sons were made exe- 
outors. On valuation of the property after deduofc- 

!nf fb ed h at a dUty 0D the e8tate without inolud- 
tbe , bo f d8 - the estate was found Ineuffioient 

whom the e r 8a ° les 'a Ea ° h S °“ ° f the deoea ®ed (of 

h„ h w“, ^ respondent was one) reoeived only 
half of the amouDfc bequeathed. Soon afterward 
a demand for additional deafch-duty was made 

formed £ fffi DB #‘ h |. at * h ® bondb 8 ifted to the widow 
!? “?f. par ‘ of tbe estate. Attempts to establish 

were 8 mad d th ® 0,aim of tbe Government 

Tame w„i,t nd h ®, resp °° dent was party to the 
same Fully oonsoloue that the olaim could not 

™i/i af ?u y resi8te<a » fc he additional death-duty was 

made ng i h the ’ottorfooooopauying the amount 

made it dear that the sons did not depart 
from the contention that the bondB were 
property of the widow. Boon after a deed wa 1 
executed by the widow and the sons inoludW 
the respondent, who was not only of more than 
the age of disoretion but a merchant “ a ? 
knowledge, ability and experience Th 0 b JTa 
in plain terms that the widow wjJtonrnSV' 4 ' 
sum sufficient to pay additional death dut^and 

hi| eD ^“ ,ary legaoiea in and on the other 
hand, the sons were to give ud anv nlalm i - 

her in relation to the bond After thf A 

widow paid all the balance d th 6 egafie^The 9 

respondent brought a suit to set aside the deed 
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on the ground that it constituted a release or gift 
of the boride to a person in a fiduciary relation- 
ship, and in the alternative, if the deed intended 
to take effect as a family arrangement, it was an 
agreement uberrima fidei oasting upon the exe- 
cutors a duty of full disclosure, whioh they failed 
to fulfil: 

Held that the deed waB framed and took effeot 
as family arrangement. It did not in any sense 
purport to be a sale; it was a release by the sons 
of a doubtful claim against their mother. The 
mother was not a trustee at the date of the deed 
of the bonds for the beneficiaries and that was 
so even if ex post facto it were to be decided that 
the gift had not been completed. Further her 
position as executrix gave her no advantage in 
coming to an agreement with her sons. Nor did 
the deed involve a family agreement tainted even 
In faot remotely with undue influence. The deed 
was generous and just and oould Dot be set aside: 
{1859) 7 H L C 750 and {1816) 3 Swans 400 , Eel. 
on. [P 107 0 2; Pl-8 0 1] 

(c) Deed Liability under — Person execu- 
ting deed neither blind nor illiterate — Plea 
of non est factum not open Executor it 
bound by deed, even though he hat not read 

■it or understood it. 

Jn a oase where the person executing the deed 
is neither blind nor illiterate, where no fraudu- 
lent misrepresentation is made to him, where he 
has ample opportunity of reading the deed and 
such knowledge of its purport that the plea of non 
■est factum is not open to him, It is quite immate- 
rial whether he reads the deed or not. He is 
bound by the deed beaause it operates as a con- 
clusive bar against him not because he has read 
It or understands it, but because he has ohosen 
to exeoute it. TblB is equally true (apart from 
fraud) in equity as at law, exoept in those special 
oases where there is an equitable ground for 
setting aside or rectifying the deed. [P 109 0 1] 

(d) Family crrangcment - Setting aside — 
Family arrangement cannot be set aside 
merely because it is unfair to one party. 

Family re- settlements exeouted between father, 
tenant for life, and son, tenant In tail, the 
latter being advised by the same Bolioltor as the 
iormer, oan be considered reasonable and support- 
ed by the Court even though, from a pecuniary 
point of view, the son's position is greatly pre- 
judiced. A parent oan be generous to a son, or 
.legitimate obildren to an illegitimate one, or a 
son to a mother upon the occasion of a family 
.arrangement without its being proper or possible 
.in equity, merely on that ground, to suggest that 
-the arrangement is an unfair one and ought to be 
set aside: (2656) 5 H L C 627 and [187 4) 20 Eq 
.698, Eel on. [P 109 0 1, 2] 

(c) Gift — Imperfect gift followed by 
appointment of donee as executor entitles 
-donee to property. 

An lmperfeot gift followed by the appointment 
of the donee as exeoutor, the intention to give 
. , continuing, entitles the donee to the property: 

(2674) 26 Eq 315 ; {1908) 2 Ch 251 and {1912) 2 
- Oh 528 , Eel on. [P 109 0 2] 

Walter Monkton, H. A. Winter and 
B. J. Maokenna — for Appellants. 

R, O. Wilberforoe — for Respondent. 


Lord Maugham. — This is an appeal 
from the judgment of the 8upreme Court 
of Newfoundland (Sir William H. Hor. 
wood C. J. Kent J. and Higgina J.) given 
on 8th January 1937, dismissing by a 
majority (Kent J. dissenting) an appeal 
from the judgment of Sir William H. Hor. 
wood C. J. given on 21st July 1936. By 
the judgment it was ordered that an 
agreement under seal dated 8th September 
1927, to whioh the appellants and the 
respondent were parties be set aside, and 
declared to be nnll and void. The agree- 
ment under seal dated 8th September 
1927, (whioh will be referred to as “the 
deed”) related to the estate of Sir Michael 
P. Cashin who died on 30th August 1926. 
Qe left surviving him his wife, the appel. 
lant Gertrude C. Cashin (Lady Cashin) 
and four adult ohildren, the appellants 
Lawrenoe V. Cashin, and Martin Cashin, 
the respondent Peter J. Oashin, and a 
married daughter Mrs. Mary Fox. Sir 
Michael Cashin had made his last will on 
15th November 1925. By it the appellants 
Lady Cashin and Lawrenoe OaBhin were 
appointed to be the executors. He be. 
qneathed to each of his sons $40,000, and 
after some small charitable and other 
legaoies he bequeathed the residue of his 
estate to Lady Cashin for life and after 
her death to his three sons in equal shares. 
The two executors proved the will on 
20th September 1926. Aooording to the 
inventory and valuation of the property 
filed with the petition for letters of probate 
the total value of the estate was $99,496. 
The sum of $4702, being the duty payable 
on this amount under the (Newfoundland) 
Death Duties Aot, 1914 to 1916, was 
promptly paid. On this footing the estate 
was insufficient to pay the legaoies in full 
and in faot the three sons would have 
reoeived roughly only $20,000 apieoe, and 
there would have been no residue. 

Sir Miohael in the year 1924 had made 
or at least attempted to make some large 
gifts to Lady Cashin. In partlonlar he 
had, in oiroumstanoes whioh were investi- 
gated at the trial, transferred to her 
$300,000 Dominion of Canada 5 per oent. 
1943 Bearer Bonds. That transaction took 
plaoe on 8th May 1924. He also on the 
same day had given to her $40,000 whioh 
had been standing to his aooounb at the 
Montreal Trust Company, St. John's ; and 
on 21st May 1924, he gave to her a 
further sum of $20,000 whioh had been 
standing to his aooonnt at the Bank of 
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Montreal, fit. John’s. No attempt has been 
made by any person to impeaoh either of 
these latter gifts ,* but the respondent 
alleged in the action that the gift of the 
bonds was imperfect and therefore void ; 
and it is necessary to state certain undis- 
puted facts as to this alleged gift. Sir 
Michael had purchased the bonds through 
agents in Canada in March 1924, and they 
were forwarded to him at the Bank of 
Montreal, St. John’s. After the arrival of 
the bonds, Sir Michael with his son Mr. 
Lawrenoe Cashin, went to the Bank of 
Montreal, took possession of the bonds 
and placed them in a safety deposit box 
rented by him in the vaults of the Royal 
Bank of Canada, and in which he kept his 
personal papers and securities. Shortly 
afterwards, Sir Michael, wishing to pre- 
sent these bonds to his wife as a gift, 
consulted his son-in-law, Mr. Cyril J. 
'Box, K. C., a lawyer of experience practis- 
ing in St. John s, as to how he could effeot 
the gift. 

The interview with Mr. Fox took place 
m Sir Miohael’s bedroom at his home 
in the presence of Lady Cashin and 
of his son Mr. Lawrenoe Cashin. Sir 
Michael told Mr. Fox of his intention to 
vgive the bonds to his wife and asked him 
what he should do to carry out his inten- 
tion. Mr. Fox told him he might do so 
■either by deed or by manual delivery of 
the bonds themselves to Lady Cashin. 
Accordingly on or about 8th May 1924, 
shortly after his conversation with Mr! 
Fox, Sir Michael, accompanied by his son 
Mr. Lawrenoe Cashin, went to the Royal 
±5ank of Canada for the purpose of trans- 
ferring the bonds to Lady Cashin. At the 
bank he was told by the officials that it 
was necessary for Lady Cashin to be pre- 
sent to effeot the gift and sign the lease of 
the deposit box to be issued to her for the 
safe keeping of the bonds in place of that 

previously held by Sir Michael. Mr. L V 

Lashm then went home for Lady Cashin 
and brought her to the bank for this pur- 

1 ° hael surrendered his lease of 
,; fl h B ^ 0po8 / fc ^ox to fche bank and the bank 

\ f £® Sh it ase of fche d0 P° 8ife b °* to 

Lady Cashm. She then executed a printed 
form on the baok of the lease the sub. 

^ stance of which (the original has long since 
been destroyed) was in these terms: 

I hereby designate ‘Bit Miohael Oashin 
Me. Lawrenoe OaBhin* as my deDufciAH u ^ 


by me in the vaults of the Royal Bank of Canada, 
eto., until this authority is revoked in writing to 
the Bank. 

It should be added that at this date 
Mr. Lawrence Cashin was living at home 
with his father and mother. If the matter 
had rested upon these undisputed faots, it 
seems to their Lordships, that no question 
as to the validity of the gift of the bonds 
oould have arisen; but Sir Michael, after 
his return to Newfoundland from a visit to 
England on account of his health, in the 
summer of 1924 and until his death some 
three years later, used his power under the 
proxy form above set out to collect and 
oash the coupons attached to the bonds. 
This circumstanoe in a oase where — as 
here husband and wife are living in amity 
together, is oapable of an easy explana- 
tion, but it is to be observed that in this 
case no explanation of it was given at the 
trial. Two other faots may be mentioned 
as possibly having some bearing on the 
question of the completeness of the gift. 
Sir Miohael continued to pay income-tax 
on the . bonds. This would be natural 
enough if there were evidence that he was 
collecting the coupons with Lady Cashin’s 
oonsent. The other ciroumstanoe is the 
magnitude of the bequests in his will. This 
has always been regarded as of very slight 
importance as an indication to negative a 
previous gift or advancement : (1833) 2 Mvl 
& K 262 at p. 276. Moreover the will 
read as a whole contains some indication 
that he did not consider the bonds to be 
his. After his conversation with his son- 
in-law and the transaction at the Royal 
Bank of Canada on 8th May 1924, it does 
not seem an unlikely conjecture that, if he 
had desired the bonds which he had plaoed 
if ^be possession of his wife to pass under 
his will, he would have mentioned them in 
terms. A will speaks from the death of a 
testator. Sir Miohael may have expected 
or at least hoped when he made his will 
to gain large sums of money before his 
death. In fact he gave up his position and 
his interest in the family business of Oashin 
and Company on 1st December 1925, and 
died suddenly some nine months later. 

As has been stated, death duties on the 
estate had been paid on the footing that 
the bonds had been given to Lady Cashin 
over two years before the death, the period 
before death necessary to enable the exe- 

C K^-Pn Umme f I' Pifcoher * < 1833 ) 2 Myl & 

RR 6 203 C ° OP ‘ fcl BroiJ gh 257=5 Sim 35=89 
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outors to escape the payment of duties in 
respect of a gift under the law of New- 
foundland. Some six months later, endea- 
vours were made on behalf of the Minister 
of Finanoe to obtain payment of death 
duties on the bonds on the footing that 
they formed part of the estate, the con- 
tention being based on the faot that Sir 
Michael had collected and used the interest 
on the bonds during his lifetime. Affidavits 
by Mr. Lawrence Cashin and Lady Cashin 
to establish the gift did not succeed in 
getting the revenue authorities to abandon 
the claim. The respondent Mr. Peter 
Cashin was then made acquainted with the 
contention put forward by the Govern- 
ment, and he and Mr. Lawrence Cashin 
interviewed Sir John Crosbie, the Minister 
of Finance, who explained to them the 
Government’s contention. They were un- 
able to persuade him to abandon it. In 
August 1927, a formal olaim was made for 
payment of death duties in respect of the 
bonds. When this olaim was reoeived, 
Mr. Lawrence Cashin again consulted with 
the respondent, who, it should be men- 
tioned, was at this time his partner, as to 
the course that should be pursued. They 
went to see first Mr. Wood, K. 0., and 
then another lawyer, Mr. Howley, as to 
whether or not the estate was liable. 
Aooording to the respondent, the advice of 
these gentlemen was not encouraging; and 
ultimately in order to avoid publicity and 
the necessity of Lady Cashin appearing in 
Court it was deoided that the payment 
should be made. On 24th August 1927, a 
cheque for 25,257 dollars 56 cents was 
forwarded to the Minister of Finanoe by 
the exeoutors in settlement of the olaim 
for additional death duties. The letter 
aooompanying the oheque contained the 
following passage : 


We beg to enoloee certified oheque for $25,257.66 
amount of said oorreoted assessment, but in doing 
so we desire it to be distinctly understood, that 
we do not depart from our contention that the 
Canadian Bonds were at the time of Sir Michael's 
death the property of Lady Cashin, 

We are advised, however that principally owing 
to the faot, that the interest on these Bonds was 
plaoed to the oredit of Sir Miohael Cashin, that 
the Bonds although the property of Lady Oashin, 
are teohnloally liable for the Death Duties, 

We therefore make this payment without pre- 
judice to the ownership of Lady Cashin. 


A few days later, the deed which is the 
subjeot of the appeal and which had been 
disoussed for some time previously was 
executed by the four persons concerned, 
namely Lady Cashin and her three sons. 


It undoubtedly binds the respondent unless 
it oan be established that there is some- 
sufficient ground in equity for setting it 
aside. There is no suggestion of fraudulent 
representation raised by the pleadings and 
no allegation whioh would support a pie* 
of non est factum . The deed (omitting: 
attestation and signatures) was in these 
terms : 

This Indenture made the 8th day of September 
Anno Domini One thousand nine hundred and 
twenty-seven, between Gertrude 0, Oashin of Saint 
John’s in the Island of Newfoundland, Widow of 
the first part, Peter J. Cashin of the same plaoe 
Merohant of the seoond part, Martin F. Cashin 
late of Montreal in the Dominion of Canada (but 
at present of Saint John’s in the Island aforesaid) 
Doctor of Mediolne of the third part, and Lawrenoo 
V, Oashin of the same plaoe Merohant of the 
fourth part. 

Whereas Miohael P. Cashin of Saint John's,. 
Merohant, died on or about the 30th day of August 
Anno Domini One thousand nine hundred and 
twenty-six having previously made and executed 
his last Will and testament in whioh he bequea* 
thed certain pecuniary legacies to the party of the 
first part and other parties And Whereas probate 
to the Will of the salddeoeased was granted by the 
Supreme Court of Newfoundland to Gertrude 0. 
Cashin and Lawrence V. Cashin the Exeoutrlx 
and Exeoutor therein named And Whereas the 
Estate of the said Miohael P. Oashin is insuffi- 
cient to pay the legacies bequeathed by his said 
Will And Whereas prior to htodeath on or about 
the 8th day of May Anno Domini One thousand 
nine hundred and twenty- four the deoeased trans- 
ferred and made over to the said Gertrude 0. 
Oashin oertaln Bonds of the Government of 
Canada to the par value of Three Hundred Thous- 
and Dollars for her sole and absolute use and 
benefit And Whereas payment of Death Duties in- 
respeot of the said Bonds was olalmed by the- 
Government of Newfoundland and settlement In- 
respeot of the said olaim was made And Whereas 
the parties hereto are desirous of oarrylng into- 
effeot the wishes of the said deoeased as set forth* 
in his said Will and by the said transfer of the 
Bonds to the Bald Gertrude 0. Oashin, Now This- 
Indenture Witneaseth in consideration of the pre- 
mises and by way of family arrangement the- 
parties hereto hereby agree as follows : 

"1. The party of the first part agrees and under- 
takes to provide suoh a sum over and above the 
realised value of the Estate of the said deoeased* 
as will be sufficient to pay all the liabilities of the 
Bald deoeased at the time of his death and all 
Death Duties paid or payable to the Government 
of Newfoundland in respeot of his Estate and all 
the pecuniary legacies bequeathed by the said' 
deoeased by his said Will (lnoluding the legaoies 
to the seoond, third and fourth parties) in full. 

“2. The parties of the seoond, third and fourth 
partB hereby do and eaoh of them doth reoogniM 
and admit the validity of the said transfer and 
making over to the said Gertrude 0. Oashin of the- 
said Bonds of the Government of Canada and 
hereby release the said Gertrude 0. Oashin from 
any olaim of them or either of them In respeot 
thereof and in so far as they may or oan have and 
do hereby oonfirm the said Bonds unto the said 
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Gertrude 0. Oashin absolutely freed and disoharg- 

ed of any olaim whioh they or either of them has 

or may or oan have upon the said Bonds or any 
part thereof/’ J 

There is no diffioulfey in understanding 
this deed. It might have been better to 
reoite that doubts had arisen as to whe- 
ther the transfer to Lady Cashin had been 
so oompleted that notwithstanding the 
collection and retention of the coupons by 
Sir Miohael the bonds became the pro. 
perty of Lady Cashin on 8th May 1924; 
but the respondent as well as his brothers 
was fully conscious that it was on this 
ground that the olaim of the Government 
was made, and the respondent himself 
was well aware of the doubts whioh had 
existed sinoe he had accompanied Mr. Law- 
rence Cashin on the visits both to Mr. 
Wood, K. C. and to Mr. Howley to obtain 
advice as to whether the olaim of the 
Government could safely be resisted. In 
these oiroumstanoes the deed states in 
plain terms that Lady Cashin is to provide 
a sum sufficient to pay the additional 

estate duty and all the pecuniary legaoies 
in full and on the other hand her three 
sons are to give up any claim against her 
m relation to the bonds. The deed does 
not purport to be nor is it in substance 
an agreement by the exeoutors with the 
beneficiaries Lady Cashin was in posses, 
sion of the bonds and plainly thought and 

added, had stated on oath, that 
she had a good title to them. Mr. Law. 
renoe Cashin, the other exeoutor, was of 
the same opinion and had pledged himself 

1 Q 07 b mu 80 by an affidavitl of 7th Maroh 

fn The respondent if he had wished 
to contest the validity of the gift would 

t o a n«fl h fb t0 ° bfcain fche leav0 of fche 0ourfc 

to use the name of Mr. Lawrence Cashin 
pon a proper indemnity to sue Lady 
Sfc f H t e well hesitate a long 

that the daughter Mrs. Mary Pox had 

desiratria ^ ,° f "F wil1 and «»*li was 
desirable to place Lady Cashin in a Doai 

tion to provide for her. After the deed 
C aS hin e0Uted to Provisions so far as Lady 

out On 9 8 th°^ e r e i W9ra afc onoe oarried 

as ff&sawss si 


valent in Canadian bonds either on 9th 
September 1927 or shortly afterwards. 
Their Lordships are well aware that the 
respondent stated that he had reoeived his 
legacy in October or November 1926; 
but on oareful consideration of the evi- 
dence they are satisfied that this is not 
oorreot. His reoolleotion in some other 
respeots was plainly shown to be unreli- 
able, and Mr. Lawrenoe Cashin was quite 
certain that no suoh payment or handing 
over of bonds was made to him till after 
the deed whioh alone made suoh a pay- 
ment or handing over a proper one. 

. So far as fche evidence goes, peaoe reigned 
in the family till October 1930. Afc thafc 
time the respondent asked Mr. Lawrenoe 
Oashin to destroy the deed, a request 
whioh of oourse was not complied with. 

ioq a0til0n was commenoed in the year 
1936.. The delay in oommenoing it is not 
explained. It is sought to set aside fche 
deed mainly on fche ground that it oonsfci. 
tuted a release or gift of fche bonds to a 
person in a fiduoiary position based upon 
statements therein whioh did not aooord 
with the facts. In fche alternative it is 
contended thafc the deed if intended bo 
take efifeot as a family arrangement was 
an agreement uberrima fidei oasfcing upon 
the exeoutors of 8ir Miohael Cashin a duty 
of full disclosure whioh they failed to fulfil 
The assumption on whioh both these con- 
tentions rest is that the bonds had not 
been the subjeofc of a complete gift by Sir 
Miohael to Lady Cashin and therefore at 
his death formed part of his estate. It 
seems to their Lordships thafc this is not 
the oorreot method of approach to the 
question whether the deed oan now be set 
aside. The proper oourse is first to oonsi- 
der the true nature of the transaction 
embodied in the deed and seoondly to 
ascertain what faofcs as to the alleged gift 
were then known to the parties inoluding 

the exeoutors and what representations if 
any were made to or what facts were with- 
held from the respondent. On fche first 
point it seems dear to their Lordships 
that fche deed is framed and takes effeofc as 
a family arrangement. It does not in any 
true sense purport to be a sale; it i a a 
release by the three sons, of a doubtful 
olaim, against their mother. It is an entire 
mistake on the admitted facts to treat 
Lady Cashin as if afc the date of the deed 
she were a trustee of fche bonds for the 
beneficiaries, and that is so even if ex post 
facto ib were to be deoided that the gift 
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had not been completed. Farther it is 
clear that Lady Cashin’s position as 
regards the deed was just the same as if 
she had not proved the will of Sir Miohael. 
She had no information as an exeoutrix as 
to the validity of the gift or the want of 
it whioh she did not possess before her 
husband’s death, and her position as exe- 
cutrix gave her no advantage in coming to 
an agreement with her sons. Nor does the 
deed involve a family agreement tainted in 
faot even remotely with undue influence. 
There is here no suggestion, to use a cele- 
brated phrase, of influence being acquired 
and abused, or of confidence being reposed 
and betrayed 1 (1859) 7 H L C 750 2 at 
p. 779. In this view of the transaction, 
it seems to their Lordships that the law 
as laid down by Lord Eldon L. C. as long 
ago as the year 1819 in the case in (1816) 
3 Swans 400 s at p. 463 is apposite : 

Where family agreements have been fairly en- 
tered into, without oonoealment or imposition on 
either side, with no suppression of what is true, 
or suggestion of what is false, then, although the 
oarties may have greatly misunderstood their 
situation, and mistaken their rights, a Court of 
equity will cot disturb the quiet, whioh is the 
Donsequence of that agreement ; but when the 
sransaotlon has been unfair, and founded upon 
falsehood and misrepresentation, a Court of equity 
would have a very great difficulty in permitting 
auoh a oontraot to bind the parties. 

It will be noted that there is no men. 
tion of a necessity for independent advice, 
and that the agreement may well stand 
though the parties have greatly mis- 
understood their situation. On the other 
hand, no doubt there are oases in whioh a 
young and inexperienced person, more 
particularly if he is contracting with per- 
sons with whom he is not, owing to their 
position or experience or for some other 
reason, on equal terms, ought as a matter 
of fairness to be separately advised. In 
the present case the respondent was not 
only of more than the age of discretion, 
but he was a merchant of such knowledge, 
experience and ability that he was 
appointed in the next year to be Minister 
of Finance. If there was any inequality 
in relation to capacity to oontraot as bet- 
ween him and his mother it was clearly 
not due to an insuffioienoy on the side of 
the former. Their Lordships have then to 
oonsider whether the transaction was 
founded upon falsehood or misrepresents, 
tion, including in that term a oonoealment 

2. Smith v. Kay, (1859) 7 H L 0 750. 

3. Gordon v. Gordon, (1816) 3 Bwans 400 = 36 
R R 910, 


of material facts, and whether it was un- 
fair having regard to the circumstances as 
then known to the other parties to the 
deed. It has already been observed that 
no aotual misrepresentation whatever is 
alleged in the statement of olaim. A oon. 
cealment of any material faot would no 
doubt be just as serious as a misrepre. 
sentation, see (1816) 3 Swans 400 s at 
pp. 470, 473, 476, and a failure to make 
full and complete disclosure of the assets 
of the estate (apart from the bonds), was 
indeed alleged in the particulars ; but this 
allegation was disproved at the trial 
and is not now relied on. At the trial 
the respondent swore that the deed 
was brought to him at his office (meaning 
the partnership offioe) by his brother 
Lawrence, and that he had never seen 
it before. According to his aooount it 
already had on it the signature of his 
mother. Mr. Lawrence Cashin said to him 

“ Mr. Wood (the family solicitor) has drafted 
this and mother feels that she should get back 
these death duties by us signing this and we feel 
this is a legal opportunity of getting back the 
death duties. 11 

The respondent alleges that he express- 
ed an opinion that they would not get 
back the duties, and then signed the deed 
without reading it. The appellant Martin 
Cashin was also present and according to 
the respondent, he read it and signed, it 
and said he did not think it was worth the 
paper it was written on. If he said so, it 
could only be in regard to recovery of the 
duties that he made such a remark for 
anyone capable of transacting business 
must have seen that by it Lady Cashin 
was making herself liable to pay a large 
sum (more than $ 60,000) and was being 
released from any olaim to the bonds. Mr. 
Lawrence Oashin's aooount of the matter 
was different in important respeots. In 
particular he swore that the deed had 
been talked over repeatedly in the family 
and that the respondent was fully aware 
of its contents. Their Lordships must 
observe that on the respondent’s own 
showing the deed, being exeouted with a 
hope of getting a return of the duty on the 
bonds, must obviously have contained in 
some form or other a formal and final 
assertion, admission or acknowledgment of 
the validity of the gift of the bonds, sinoe 
that was the only point in dispute with 
the Government. Nor oan it be forgotten 
that the respondent had been a party to 
at least three disoussions on the matter. 
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the first with the Minister of Finanoe, a 
second with Mr. Wood and a third with 
Mr. Howley, that he was a partner with 
Mr. Lawrence Cashin and was constantly 
seeing him, that there was nothing what- 
ever to prevent him reading the deed as 
hw brother Martin in fact did, and that it 
is impossible to believe that his brother 
and partner, Mr. Lawrenoe Cashin, who 
had in fact four copies of the deed in his 
hand, could have expected that the res- 
pondent would not read it. There is no 
suggestion of surprise or hurry on the 
occasion when the deed was exeouted. A 
statement in the witness-box by the res- 
pondent that, it looked as though, Lady 
Cashin and his two brothers, to say noth- 
ing of the family lawyer, Mr. Wood, had 
submitted the deed to him for his signa- 
ture on the chance that he would not read 
it, which involves an imputation of a gross 
and disgraceful and a most foolish fraud, 

18 mu 6 . which is P^inly without foundation, 
iheir Lordships wish to add that in a 

case where the person executing the deed 

is neither blind nor illiterate, where no 

fraudulent misrepresentation is made to 
him, where he has ample opportunity of 
reading the deed and such knowledge of 
its purport that the plea of non est factum 
is not open to him, it is quite immaterial 
whether he reads the deed or not. He is 
bound by the deed because it operates as 
a conclusive bar against him-not because 
he has read it or understands it, but 
because he has chosen to execute it. This 
ia equally true (apart from fraud) in 
equity as at law except in those special 

for ™»| here i8 an e< l aifcabl e ground 

Th«™ ™“ 8 - aal / 0 ° F reotif S in e deed. 

• h , 5 remains for consideration as a faotor 

in the oase the matter of the fairness of the 

transaction embodied in the deed. In view 

of the faots as known to Lady Cashin and 

fV a 'hi Wr0DOe P aahin aQ d to Mr. Martin 
Cashin was the transaction one whioh 

r^tter^h V 10 r . espondenfc ? T his is not 
aotaSKl- f bala ™ n S valu es whioh can be 
of fh- h “ l l a8 ° er tained. An arrangement 
he inf ^ d Un f ' 81 °onsideration would not 
be unfair merely because it was generous 
on the one side or the other. For example 
family re-settlements exeouted between 

i° r - life ' and aon * ‘enant.in. 
tail, the latter being advised by the same 

eolioitor as the former, have been oonsi 

dered reasonable and supported bv the 

Oourt even though from a pecuniary point 

of view, the son's position is greatly 


diced. See (1856), 5 H L C 627 4 at p. 657: 
(1875) 20 Eq 698 5 and oases there oited. 
A parent can be generous to a son, or legi- 
timate ohildren to an illegitimate one, or 
a son to a mother upon the oooasion of a 
family arrangement without its being pro- 
per or possible in equity merely on that 
ground to suggest that the arrangement is 
an unfair one and ought to be set aside. 
It would indeed be strange if an agreement 
entered into by parties of full contracting 
oapaoity could be set aside in equity 
because, regarded from the standpoint of 
the family, it was generous as well as just. 

It should be stated that there was 
another and a serious difficulty in the path 
of the respondent whioh their Lordships 
think it right to mention lest it should be 
thought that it has esoaped notioe. There, 
are several authorities whioh establish the 
proposition that an imperfeot gift followed 
by the appointment of the donee as exe 
outor the intention to give continuing 
encifcles the donee to the property : (1874) 

2 8 Ch^Q^ 5,6 ? 908) 2 Gh 231,7 {1912) 

A Oh 528 and see as to the meaning of 

the words a continuing intention” the 

remarks of Kennedy L. J. at pp. 538, 539. 

, xt P 01 . 6 Was not oons idered in the Courts 
of Newfoundland, and their Lordships 

think it better to express no opinion as to 

it. In relation to the execution of the 

deed in this oase, their Lordships have 

been unable to oometo the conclusion that 

there was any material fact whioh was not 

known to the respondent bearing upon the 

question of the prospects of the proceedings 

against Lady Cashin to recover the bonds. 

Ihe respondent as appears from his own 

VST? n ad .? U along known ^at Sir 
Michael after May 1924 had collected the 

interest on the bonds and he also knew of 

the contents of the will and of the claim 

by the Government. For the reasons 

already given, the respondent could not in 

the oiroumstanoes have the deed set aside 

because it was a reoord of an unsatis. 

faotory bargain on his part ; but it may 

be well to add that in the opinion of their 

Lordships even that i s not made out. 

4 - Savery v. King, (1866) 6 H L 0 627 = 2fi L T 
Oh 482=2 Jur (N 8) 503=4 W R 47T L J 

5. Fane v. Fane, (1876) 20 Eq 698 

6. Strong v. Bird, (1874) 19 Eq 316=43 T. T flh 

814=30 L T 746=22 W R 788 J ° h 

7 ‘ ^ e 0h261- 7 r ? : R T MoLiughlin - (1908) 

T L R 679. Ch 525=99 L T 10S = 24 

8 * I fn5 e T P m (l912) 2 0h 528=81 L J Gh 753= 

107 L T 241=66 8 J 668=28 TLR 528 
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True it is that two learned Judges includ- 
ing the Chief Justice, have come to the 
conclusion, 12 years after the event, that 
the completeness of the gift of the bonds 
was not established. Kent J. came to an 
opposite conclusion. The reoolleotion of 
the persons concerned so long after the 
transaction in May 1924, was plainly a 
good deal impaired, and it was probably 
for that reason that Lady Cashin’s evi- 
dence left several matters untouched and 
unexplained. Their Lordships do not 
think it necessary to express an opinion as 
to whether the bonds were effectively 
given to Lady Cashin or not ; they are 
satisfied that proceedings against her in 
1927 would have had very doubtful pros- 
peots of success and on this view the deed 
was in no sense unfair to the respondent. 

To summarize, their Lordships have 
come to the oonolusion that there was 
neither oonoealment of material facts nor 
any want of fairness in the transaction 
embodied in the deed. Their Lordships 
are accordingly of the opinion that the 
appeal must be allowed and the action 
must be dismissed with costs here and 
below. They will humbly advise His 
Majesty accordingly. 

v.b.b./r k. Appeal allowed. 

Solicitors for Appellants — Allen & Overy . 

Solicitors for Respondent — 

Lawrence Jones & Co. 
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( From Allahabad) 

21st January 1938 

Lord Macmillan, Lord Roche and 

Sir George Rankin. 

Mohammad Habibul Haq and others — 

Plaintiffs — Appellants, 
v. 

Seth Tikam Chand — Defendant — 

Respondent. 

Privy Counoil Appeal No. 27 of 1934, 
Allahabad Appeal No. 43 of 1932. 

# Limitation Act (1908), Arts, 145, 49 — 
Government promissory notes left by debtor 
with creditor as security for amount borrow- 
ed or for safe custody— Suit for recovery of 
promissory notes or for credit of amount 
realized by sale of notes is governed by 
Art. 145 and not by Art, 49. 

Where Government promissory notes are left 
by a debtor with his oredltor as a seourlty for a 
sum borrowed by him or for safe custody, a suit 


for reoovery of the notes or for credit In the 
aooount between the parties for the snm realized 
by the sale of the notes and Interest, is, In either 
oase, governed by Art. 145 and not by Art. 49. 

[P 112 0 2] 

J. M. Parikh — for Appellants . 

L. P. E. Pugh and W. Wallaoh — 

for Respondent . 

Lord Roohe. — This is an appeal from 
a decree, dated 6th July 1932, of the High 
Court of Judicature at Allahabad setting 
aside the decree, dated 29th May 1928, 
of the Subordinate Judge of Agra. The 
dealings between the original parties to 
the suit or their predecessors in business 
extended over very many years and litiga- 
tion or disputes culminating in litigation 
have been in progress for nearly 20 years. 
Of the matters litigated between the par. 
ties only two points remained for deoision 
upon the hearing of this appeal. Those 
points are : 

First : Whether a deed bearing date 
25th January 1918, executed by the origi. 
nal plaintiff in favour of the original 
defendant remained effective notwith. 
standing a compromise between the par. 
ties made in 1921 or was cancelled :by 
suoh compromise. 

Seoond : Whether the original plaintiff 
was or was not entitled to the benefit of 
certain Government promissory notes of 
the faoe value of Rs. 13,000 whioh had 
been deposited by him with the said defen. 
dant as security and was or was not enti- 
tled to recover the said promissory notes 
or the amount realized by their sale. 

The Subordinate Judge found on both 
these points in favour of the plaintiff. 
The High Court reversed his deoision on 
both points. Hence this appeal. The 
faots relevant to the understanding of 
the two points in issue are as follows : 
The original plaintiff (hereinafter for con- 
venience referred to as the Sheikh) was a 
oontraotor and for the purposes of his 
business he had been for many years 
financed by the original defendant (here- 
inafter for convenience referred to as 
Tikam Chand) and by the father and 
grandfather of Tikam Chand. On 31st 
Deoember 1917 an agreement was drawn 
up between the Sheikh and Tikam Chand 
the effect of whioh was that the sum 
stated to be due from the Sheikh was 
Rs. 5,05,186 and that this debt was to be 
satisfied partly by a sale deed in favour 
of Tikam Chand of oertain properties of 
the Sheikh and partly by a bond for 
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fche residue of the indebtedness. A sale 
deed bearing date 25th January 1918 was 
in faot executed in respect of properties 
valued at Rs. 1,65,000 and by the same 
deed a mortgage was created on other 
-property valued at Bs. 25,000. On 26th 
January 1918, the Sheikh executed a bond 
in respect of the residue of the debt. The 
amount of the bond was over three lacs 
of rupees. There was a dispute in this 
suit as to whether the total indebtedness 
was really five lacs or thereabouts or 
whether that sum was merely provisional 
and subject to modification by taking of 
an aooount. The Subordinate Judge has 
accepted the view in favour of the Sheikh 
that the amount was merely provisional, 
while the High Court has taken the 
opposite view. Their Lordships regard 
this matter as of little if any importance. 
It is at all events clear that as regards 
‘the bond the position was entirely altered 
by an agreement in writing between the 
parties dated 8th December 1919, by 
which it was agreed that the sum’ due 
under the bond dated 26th January 1918, 
was Rs. 1,39,000 and provision was made 
lor satisfying and securing this amount. 
The sale agreement dated 25th January 

1918 was not referred to in the agreement 
of 8th December 1919. 


Tikam Chand was not long satisfiei 
with this substituted agreement of 8tl 
Deoember 1919, and disputed its validity 
On 30bh June 1920, he filed a sui 
{No. 219) against the Sheikh and oertaii 
persons employed by or related to him 
eelf claiming that the agreement of 8tl 
December 1919 was obtained from hin 
by the fraud of the defendants to the suit 
and was null and void and that the 
amount due to him was not the lesser sum 
of Rs. 1,39,000 but the bond amount oj 
over three lacs of rupees. In other words 
he sought to restore the position under 

^sain no mention was made 
of the sale deed. That deed had become 

operative as from its date and the pro. 
perties which it purported to convey to 

^m am T? han ?i. xT 6rQ in faofc transferred to 
him. The suit No. 219 of 30th June 1920, 

did not proceed to trial bub was compro ' 

onsed between the parties. A petition of 

oompromise dated 25th October 1921 was 

presented to the Court and on 7th Novem. 

er 1921. a decree was passed on that 

petition. The decree set out the terms of 

compromise of which the material terms 
**e as follows : 


1. The documents, dated 26th January 1918 
and 8th Deoember 1919, the possessory mortgage- 
deed, dated 6th January 1920, and the rent 
agreement, dated 6th January 1920, exeouted 
by defendant 1 in favour of the plaintiff shall be 
deolared to be null and void. No party shall, in 
future, be competent to seek any remedy of any 

kind against the other party under those docu- 
ments. 

2, In lieu of the amount of claim and costs and 

interest, eto., to this date defendant 1, viz, 

Sheikh Mohammad Habib Ullah, shall pay to the 

plaintiff a sum of Rs. 1,65,000 in oaah of the 

current ooin, half of which is Rs. 82,600, in three 

years and six months time as per details given 
below. 

Then followed details of instalments to 
be paid and provisions as to interest and as 
to the pledge and hypothecation of certain 
speoified properties of the Sheikh as seon- 
rity for payment. Exeoution prooeedings 
were taken by Tikam Chand to enforoe 
this decree but before full satisfaction was 
obtained, this suit was brought by the 
Sheikh on 13th April 1926. He in his 
turn alleged fraud and attacked the com. 
promise of 1921 and sought to set it aside 
as obtained by fraud. He alleged that the 
compromise was based upon a now pro- 
mise by Tikam Chand to finanoe his busi- 
ness with fresh loans of large amount and 
in other directions to support his business. 
This parb of the olaim failed before the 
Subordinate Judge and there was no 
appeal from his decision. But there was 
also a olaim based on the contention that 
under or notwithstanding the compromise 
the Sheikh was entitled to sucoeed in res- 
peot of points I and 2 referred to at the 
beginning of this judgment. It is on these 
points that the Courts below have differed 
and they now remain for decision. 

As to point 1 their Lordships have 
no doubt that the High Court was right 
m deoiding against the Sheikh and that 
the Subordinate Judge was in error in 
deoiding in his favour. As a mere 
matter of construction, their Lordships are 
of opinion that the sale deed was not 
referred to or superseded or cancelled by 
the compromise. There is no reference in 
the compromised decree to a document 
which though it may have been exeouted 
on 26th January 1918, clearly bore date 
of 25th January 1918. The language and 
punotuation of clause 1 of the decree of 
7th November 1921 indicate that only one 
document of 26th January 1918, is referred 
to and where two documents of one date 
are in question, as in the case of docu- 
ments dated 6th January 1920, both are 
expressly mentioned. Again the decree is 
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speoifio and detailed as to the working 
out of its provisions and it is quite 
inoonoeivable if a sale deed already oarried 
into effect at the date of the compro- 
mise were intended to be set aside by 
the compromise that consequential provi- 
sions should not be found there as to 
re. transfer of the properties in question 
and as to what was to happen as to mesne 
profits and other similar matters. If evi- 
dence as to surrounding oiroumstanoes and 
as to the identity of the deeds in question 
was admissible, a matter their Lordships 
think it unnecessary to determine in view 
of their decision as to the true construc- 
tion of the dooument, then the effeot of 
the evidence given is oertainly against the 
appellants. Bo far as oan be traoed, no 
reference to the sale deed ooourred in the 
contentions of the parties down to the 
time of the compromise decree. The pro- 
visions of that deed had been oarried out 
and done with. What was in dispute was 
the residue of the debt, its amount and the 
method of its satisfaction: in other words 
the money bond and the arrangements 
which were substituted for suoh bond. On 
the evidence of the responsible lawyer 
who drew up the compromise it is difficult 
and indeed impossible to imagine that he 
inoluded under the name of a dooument of 
26th January a dooument which was 
dated 25th January and whioh had never 
been mentioned to him in connexion with 
the compromise he was dealing with and 
putting into legal form. On this point 
therefore the appeal fails. 

The seoond point seems no more difficult 
of solution; but here their Lordships are 
clearly of opinion that the Subordinate 
Judge was right and that the High Court 
was in error. The notes were originally 
deposited by the Sheikh as seourity for 
his borrowings. The bond of 26th January 
1918, provides for their realization as part 
satisfaction of the bonded debt. The sub. 
stituted agreement of 8th December 1919 
treats them as still held by Tikam Chand 
as seourity and as the property of the 
Sheikh for whioh he was to have oredit in 
part satisfaction of the reduoed amount of 
indebtedness. So they remained to the end 
unless a story set up by Tikam Chand 
were established a matter as to whioh 
the onus rests entirely on his side. That 
story is as follows : The sale agreement 
provided that one of the properties sold 
whioh was an uncompleted bungalow 
should be completed by the Sheikh; and if 
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it were not so completed by him power- 
was given to Tikam Chand to complete itr* 
at the expense of the Sheikh. The story 
is that Tikam Chand did so complete it- 
and his right to payment was satisfied by 
the realization with the oonsent of the> 
Sheikh of the promissory notes and by the 
application of the prooeeds to this speoifio' 
debt of the Sheikh. This story was sup- 
ported by hearsay evidenoe only, whioh, 
apart from its inadmissibility, was of 
weight or value. The Subordinate Judge 
was in their Lordships’ opinion oorreot in- 
dismissing the story as unproved and the* 
Judges in the High Court seem to have- • 
put the onus on thewrong party and to 
have deoided that they were not satisfied 
that the Sheikh had disproved the truth 
of the story. They also appear to have* 
regarded the story as probable. Their- 
Lordships take an entirely different view. 
They have already pointed out that the* 
sale agreement, whioh was the dooument 
containing the provisions as to this bunga. 
low, was over and done with at a time- 
when the bond was varied by the agree- 
ment of 8th Deoember 1919. The promis- 
sory notes were then treated as still the* 
property of the Sheikh and as proper to 
be dealt with in connexion with the 
general and residual indebtedness of the- 
Sheikh and not in connexion with the 
bungalow or any matter of the sort. The- 
High Court also considered that if the 
notes were left with the defendant with, 
out any particular contract Art. 49, Lim« 
Aot, applied to bar the Sheikh’s olaim in. 
asmuoh as it was not made within three 
years. Their Lordships agree with the 
Subordinate Judge that this Article had no 
application. The notes remained with 
Tikam Chand as seourity or at any rate 
for safe oustody and on either view not 
Art. 49 but Art. 145 is the relevant Article 
and the suit was well within time. The 
appeal must therefore succeed on this 
point. The notes have been sold under 
oiroumstanoes not satisfactorily explained, 
but the appellants, though they cannot 
reoover the notes, are entitled to oredit in 
the account between the parties for the 
sum realized by the sale of the notes with 
interest. If they have fully satisfied their 
indebtedness under the compromise deoree- 
out of other moneys they are entitled now 
to payment of Hs. 15,000 the prooeeds of 
the notes and interest thereon as decreed/ 
by the Subordinate Judge. Their Lord, 
ships will humbly advise His Majesty 
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aooordingly. There remains the question 
of oosts. The suooess whioh the appellants 
have in the end secured is small in com- 
parison with the extent of the original 
olaim and even in comparison with the 
olaim with regard to the sale deed which 
was in controversy before the High Court 
and before this Board. Their Lordships 
therefore think that the proper order 
would be that each party should bear its 
own oosts in the two Courts below and 
upon this appeal. 

R.M./r.k. Appeal succeeds , 

Solicitors for Appellants — 

R-y. S. L • Polak & Co, 
Solicitors for Respondents — 

Douglas Grant & Bold, 
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(From Oudh : A I R 1934 Oudk 190) 

24th January 1938 

Lord Macmillan, Lord Roche and 

Sir George Rankin. 

ThaJcur Gaya Bakhsh Singh since 
deceased (non) represented by Rani 
Suraj Kunuar and another) and 
another — - Appellants. 

v. 

Deo Singh and others — Respondents. 
Privy Council Appeal No. 41 of 1935, 
Oudh Appeal No. 4 of 1934. 

(a) Oudh Estate! Act (1 of 1869), S. 22— 

AilYJZ 7 e,r ' d . OC5 1 n ? t necessarily mean imme- 
diato heir— It includes heir of heir provided 

Act Inher| ts under special provisions of the 

/h® 1 *’ does not necessarily mean 

h ^® d h iate . heir - Ifc includes heir of heir provided 

Oudh U A d ! C th ° epeoial Provisions of the 

Bidpraf? 8 ! u S / 0fc - Apart from fchia 8 ene ral oon- 

oase in whi i i i fif rima faoie unreas °nable that in a 
casein whmh the name of a deceased owner was 

tL 1 liBt ^u Dder 8 - 8 * fehe flrafe successor 

as his h ft i^ 88iDg -.° £ fc t he Aofc 8hould b® regarded 
hlrill* in apite of the fact that he took by in- 
heritance and not by transfer or bequest. 

W ( ord^h^r’ E ‘ late “ f ^ Ct (1 of 1869 )> S - 22 ~ 
inherit under^V reslrictod "*<>** who 

wh T n h U° rd . ' h |l ir ” cannob b e restricted to those 
who inherit under 8. 22: it is used in r qq »°J?a 

owner was entered 
lfm il!ti 1 whatev ef the rule of succession. The 
limitations prescribed by the lists are as much 
rules of succession so far as they K0 as the 

Bions o, S 8 . 22 and 23 Qf the y Ao 8 t . “ / V'/cofi 

Oudh 594 , Approved, 

(c) Oudh Estates Act (1 of 1869), S. 22— 
Provision, a. to succession of sanad granted 


before passing of the Act re affirmed by 
Ss. 3 and 10 — Person succeeding after passing 
of Act succeeds by virtue of Act. 

Where the provisions as to suooession in a sanad 
granted before the passing of the Oudh Estates 
Aot are re-affirmed by 8. 3 of the Aot and rein- 
forced by 8. 10. as regards suooession after 1869. 
to oppose the sanad to the Aot may be a false 
antithesis. The person succeeding after the Aot 
suooeeds not by virtue of the sanad but by virtue 
of the provisions of the Aot and is an heir of a 
taluqdar within the meaning of the Aot 

~ ^ [P H7 0 3, 2] 

Id) Oudh Estates Act (1 of 1869), S. 22— 
Taluq entered in list under S. 8 in year 1869 
in name of person dying before passing of 
£ c i_ Succession to taluq is governed by 

Os 22s 

Where a taluq is entered in the year 1869 in the 
ist under 8. 8 in the name of a person who was 
dead before passing of the Aot, it cannob be said 
that the Aot does not apply to the taluq. Such 
entries are not unknown and the succession to the 
taluq would be governed by 8. 22. [p 117 Q 2] 

(e) Oudh Estates Act (1 of 1869), Ss. 14 and 
Be< * ue * t b y taluqdar before passing of 
the Act System of succession to estate is 
that prescribed by Act— S. 22 applies to the 
case by force of S. 14. 

In the case of a bequest whioh is within the 
retrospective words with whioh 8. 14 opens, and 
which was made by a taluqdar to a person who • 

Z°Vu h A V ! seeded according to the provisions 
ot the Act (had they been in force at the time 

ZiuaI e o u ° C088ion opened) the consequence 
attaohed by 8. 14 is that suoh person shall have 

the same rights and powers in regard to the pro- 
perty and shall hold the same subjeot to the same 
conditions and to the same rules of succession as 
the testator. The effeot of this seotion is that the 

® f * uoo ® a8io n to the eatateisthat prescribed 
by the Act and not to perpetuate a system of sue- 
cession under the bare terms of the original sanad 
and outside the mam provisions of the Aot. No 

ViD ? °? 7 e9 . ted ri S hfcs “ a y be implied 
lil _ retrospective legislation, bub subject to that, 

the seotion operates retrospectively as well as 

prospective^ in order to achieve the same result 

al J estates of the same olass. The inclusion 

S y° fc ?? of Persons who would have 
• , d under the Aot, is intended to preserve 

n such oases the same character to the estate as 

ha y e continued to bear if the succession 
bad been a 6 mtestato. The effeot of 8. 14 is to 
put suoh legatee as the holder of an estate within 
lists of 8. 8 and hence whether or not 8. 22 applies 
to his oase of its own force, it is applied by foroe 
of s - 14 * [P 117 0 2 ; P 118 0 3, 2] 

J. P. Eddy and T. B. W. Ramaay — 
for Appellants, 

A. M. Dunne, W. Wallaoh and M. H. 
Kidwai — for Respondents, 

Sir George Rankin.-This appeal wae 

brought by Thakur Gaya Bakhsh Singh 
who will be referred to herein as "the 
appellant, though he assigned part of his 
interest to appellant 2 and has died sinoe 
the appeal was brought. He was defen. 
dant 1 to a suit filed on 16th February 
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1931, in the Chief Court of Oudh in its 
original jurisdiction by respondent 1, Deo 
Singh, a minor (herein called “the respon. 
dent”). The plaint olaimed a number of 
properties and impleaded four defendants, 
but this appeal relates only to three estates 
and defendant 1 is the only party disputing 
this olaim before the Board. These estates 
are taluqdari estates in Oudh, and may be 
considered as one taluqa : the main estate 
goes by the name of Bharawan and is 
situated in the Distriot of Hardoi : included 
in it are two smaller estates called Basant- 
pur and Marhapur in the Districts of Luck, 
now and Unao. The respondent’s olaim 
was that he had beoome entitled to these 
estates upon the death on 12th December 
1930 of a lady oalled Rani Deo Kuar. The 
facts out of which his olaim arises are not 
in dispute. In 1859 at the Seoond Sum- 
mary Settlement, the estates in question 
were settled with Raja Mardan Singh. In 
accordance with requests made to taluq. 
dars by Government that they should make 
wills specifying the names of their heirs 
in oases where there was no practice of 
gaddinashini by custom or sanad, Raja 
Mardan on 5th March, I860, executed a 
document oalled an ikrarnama, stating : 

I therefore desire and apply that after my death 
my estate should remain intaot and impartible In 
my family in the name of my eldest son Raja 
Randhir Singh aooordlng to the oustom of Raj 
gaddi and the younger brothers shall be entitled 
to receive maintenance from the holder of the 
gaddl. 

In compliance with these wishes, the 
sanad granted to him in a common form 
(of. Sykes Compendium, p. 886) on 24th 
November 1862, conferred “the full pro- 
prietary right, title and possession” on him 
and his heirs for ever subject to conditions 
as to payment of revenue and the obser- 
vance of certain rules of good behaviour 
towards Government. It provided also: 

It is another condition of this grant that in the 
event of your dying intestate or of any of your 
successors dying intestate the estate shall descend 
to the nearest male heir, aooordlng to the rule of 
primogeniture, but you and all your suooessors 
shall have full power to alienate the estate either 
in whole or in part by sale, mortgage, gift, bequest 
or adoption to whomsoever you please. 

Raja Mardan 8ingh died in 1863 and was 
succeeded by his eldest son Raja Randhir 
Singh. The terms of the sanad were suffi- 
cient of themselves to vest the estate in 
Randhir on the death of his father, but 
the law applicable at that time to Hindus 
in Oudh imposed no formal requirements 
as to wills and it is the case both of 
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appellant and respondent that Randhir 
could also olaim to have succeeded under 
the ikrarnama as a will. In 1869 when 
Aot I (the Oudh Estates Aot) was passed 
in the lists prepared under S. 8 thereof 
the three estates now in question were 
entered in list I and the name of Raja 
Mardan Singh (though dead) was entered 
in lists 1, 2 and 5. In 1839 Randhir died 
without male issue and was succeeded by 
his brother Raja Madho Singh. On the 
death of Madho without issue on 23rd 
Ootober 1906, he was succeeded by his 
widow Rani Deo Kuar. It is upon her 
death in 1930 that the respondent claims 
to have beoome entitled to the estate. In 
1906 the respondent’s father Mahipal 
Singh was alive, but he predeceased Rani 
Deo Kuar. The pedigree incorporated 
herewith shows the respondent’s descent 
from Ragunath Singh, brother of Raja 
Mardan Singh, and that he is in the senior 
male line is not now contested. 

( for pedigree see next page) 

The objection taken by the appellant to 
the respondent's right to inherit the taluqa 
is that in 1906, on the death of Madho, 
the person entitled to succeed him was the 
respondent’s father Mahipal Singh and not 
Madho’s widow, Deo Kuar. If this be 
so, the appellant contends that whatever 
Artiole of the Limitation Aot (be it 
Art. 140, 142, 144 or 120) applied to the 
case the respondent is out of time and his 
title has come to an end under S. 28 of 
the Aot. This inference has not been 
aooepted by the Chief Court either at first 
instanoe or on appeal. Upon the merits 
of the inference, something may depend on 
whether Rani Deo Kuar is regarded as 
having asserted and been permitted to 
enjoy a Hindu woman’s estate or an estate 
"for her lifetime only” within the meaning 
of S. 22, Cl. 7 of Aot 1 of 1869. In any 
view it raises difficult and important 
questions of law which have not been 
argued before the Board. Their Lordships 
do not find it necessary to pronounoe upon 
them and without intending to suggest 
that the views taken in the Chief Court 
were wrong they refrain from disoussing 
the matter. The right of Madho's widow to 
succeed him in 1906 depends upon the pro* 
position that on his death S. 22 of Aot 1 
of 1869 as it then stood applied to the oase* 

The relevant parts of the Seotion are as 
follows : 

93 If any Taluqdat or Grantee whose name 
shall be Inserted in the seoond, third, or fifth ot 
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ABDHUT SINGH 

I 


Doney Singh 
(died without 
leaving male 
issue). 


I 

Sewa Singh 


I 

Raja Mardan 
Singh (died 
1863). 


I 


Bhawani Singh | 

(died without Raja Randhir 


I 

Bijey Singh 
(died without 
leaving male 
issue). 


I 

Raghunath 

Singh 


I . I 

Khushal Bariar Singh 
Singh (died 
without leav- 
ing male 
issue). 


leaving male 
issue). 


Singh 

(died 29-12-89, 
without leav- 
ing male issue) 
=Jairaj Kuer. 


Raja Madho Koeli 
Singh Singh 
(died 23 10-06 , 
without leav- 
ing issue)= 

Rani Deo Kuar 
(died 12. 21-80)' 


I 


Thakur 
Singh (died 
without 
leaving male 
issue). 


Dirbijey 

Singh 

(died 

without 

leaving 

male 

issue). 


I Bhudar 
Ajaipal Singh 
Singh 1 


I 

Umrao 

Singh 


I 


I 


Pirthipal Singh. Sudarsan Singh, 

I 

Babu Singh. 


I 

Ganga Bux Singh. 

I 


I 

Mahipal Singh. 


Durga Bux Singh. 


I 

Rajendra 

Bahadur 

Singh. 


I 

Shakar 

Bux 

Singh. 


I 

Gaya Bax 
Singh (Deft) 


Jang Bahadur 

Singh (died with- 
out leaving male 

issue.) 


I 

Deo Singh 
(Plaintiff- 
Respondent). 


I 

Narenda 

Singh. 


Sri Parkash 
Singh. 


Man Singh. Shiama Kumar Singh. 


the lists mentioned in section eight, or his heir 
or legatee, shall die intestate as to his estate 
suoh estate shall deseend as follows, viz. ' 

(1) To the eldest son of suoh Taluqdar or 
Grantee, heir or legatee, and his male lineal 
descendants, subject to the same conditions and 

in the same manner as the estate was held by the 
deceased : J 


(2) Or if suoh eldest son of suoh Taluqdar 
Grantee, heir or legatee, shall have died in h 
lifetime, leaving male lineal descendants, then 
the eldest and every other son of suoh eldest sc 
auooessively, according to their respective senioi 
ties, and their respective male lineal descendant 
eubjeot as aforesaid ; 

<*) 9/ in default of any suoh brother, then 
the widow of the deoeased Taluqdar or Grante 

*® Ir ? r i e , gate ® ; or » if there b 0 more widows tha 
one, to the widow first married to suoh Taluqd* 

or Grantee, heir or legatee, for her lifetime only. 

For the appellant it is contended tha 
succession to the estate at that time wa 
governed by the sanad of 1862 but not b 
the Section. This argument proceeds upo; 
the faot that the “taluqdar” or perso: 
whose name was entered in list 1 unde 

f,‘J th °^ he hi 

died in 1863, and upon the view 
Bandhir, who then suooeeded, did n 
inherit the estate under the speoial pi 

:i ai T«°* thla W of 1869 80 as to satis 
the definition of heir” given as follows 

o. 2 thereof : 

2 ' * n Aot unless there be son 
ng repugnant in the subject or oontext— 



Heir means a person who inherits property 
otherwise than as a widow under the speoial pro- 
visions of this Aot ; and ‘legatee’ means a person 

to whom property is bequeathed under the same 
provisions. 

Bandhir not being an “heir” it is said 
for the appellant that the Act, or at least 
S. 22 thereof never applied to regulate the 
succession to this estate ; that the death 
of Randhir was not the death of an “heir”; 
that Madho did not suooeed under S. 22 
bub ( under the sanad, that he too was not 
an heir” and that on his death Cl. 7 of 
the Seotion was not available to his widow. 
The respondent disputes this reasoning 
and further contends that Randhir may 
be regarded as haviog suooeeded under his 
father s will, and that this attracted the 
operation of S. 11 of the Aot. In 1906 
S. 14 stood as follows : 

If any taluqdar or grantee shall heretofore have 
transferred or bequeathed, or if any taluqdar or 
grantee, or his heir or legatee, shall hereafter trans- 
fer or bequeath, the whole or any portion of his 
estate to another taluqdar or grantee, or to suoh a 
younger son as is referred to in 8. 13, 01.(2), or to 
a person who would have suooeeded aooording to 
the provisions of this Aot to the estate or to a 
portion thereof if the transferor or testator had 
died without having made the transfer and in- 
testate, the transferee or legatee and his heirs and 
legatees shall have the same riguta and powers 
in regard to the property to whioh he or they may 
have become entitled under or by virtue of suoh 
transfer or bequest, and shall hold the same sub- 
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jeot to the same ooncHtiona and to the same rales 
of succeeeion as the transferor or testator. 

On the respondent’s view this 8ection 
puts Randhir in the same position as his 
father would have held had he lived to 
hold under the Act. The appellant main- 
tains that the utmost effeot of the Section 
in this case is to put Randhir in the posi- 
tion of holding on the same terms as those 
upon which his father in faot held, viz. 
upon the terms of the sanad. The trial 
Judge was of opinion that S. 22 did not 
govern the succession to Madho. The 
Appellate Benoh of the Chief Court held 
that it did. They proceeded upon two 
grounds, first, that Madho was an “heir” 
of Mardan within the meaning of S. 22; 
secondly, that S. 22 was applied to the 
case by S. 14. Their Lordships will exa- 
mine both of these grounds. If Randhir 
be regarded as having succeeded his father 
in 1863 by inheritance in accordance with 
the terms of the sanad he cannot be said 
to have inherited under the special provi- 
sions of the Aot of 1869. It is only the 
date, however, which exoludes him : after 
the Aot the sanads operated under S. 3 as 
the creatures of the Act and the Aot itself 
conferred the title: 3 I A 259 1 at pp. 270-1. 
The Appellate Benoh were of opinion that 
the same difficulty did not apply to Madho, 
and that as “heir” did not necessarily 
mean the immediate heir, Madho’s death 
was the death of an “heir of a taluqdar” 
within the language of S. 22. The ques- 
tion would still remain : did Madho inherit 
under the special provisions of the Aot? 
It was a noticeable and intentional feature 
of the Aot that it did not apply the word 
taluqdar” to anyone save the individual 
mentioned in list 1 (of. 8s. 2 and 10). The 
result is that any subsequent holder is 
referred to in the Aot as an “heir or 
legatee.” If Ss. 7, 11, 13-16, 18.20, 30 
and 31, be considered, in hardly any case 
is it reasonable to think that the powers 
therein specified were intended to apply 
only to an immediate taker from the 
taluqdar and to no other successor. Apart 
from this consideration the phrase in S. 7 
any ( heir or legatee of a taluqdar”; in 
S. 11 every heir or legatee of a taluqdar”; 
in 8. 13 no heir or legatee of a taluqdar”; 
in 8. 14 the transferee or legatee and his 
heirs and legatees” — these can only with 
some difficulty be oonfined to immediate 
takers from the person mentioned in list 1. 

1. Hurpurehad v. 8heo Dyal, (1876) 3 I A 269 = 
26 W R 66=8 Suthor 804=9 Bar 611 (P 0). 


The general language of certain sections 
subjeot to the same conditions and to the 
same rules of succession” (8. 14) or “subjeot 
to the same conditions and in the same 
manner as the estate was held by the de- 
ceased” (8. 22) might in some oases re- 
apply other sections on the footing that 
the latter of their own force applied only 
to immediate takers. But it is doubtful 
whether formalities required by the Aot 
for transfer or bequest are included by the 
word ' conditions” which may more safely 
be interpreted with reference to the stipu- 
lations of the sanad. In any view their 
Lordships are satisfied that the draftsman 
did not rely upon the word “conditions” 
in Ss. 14 and 22 for the purpose of applying, 
the other sections above mentioned to the 
successors of immediate takers from the 
taluqdar. They agrea with the Chief Court 
that an examination of the Aot before its- 
amendment by United Provinces Aot 3 of 
1910 shews that the following Explana. 
tion — added by the amending Act— server 
only to make plain what is implicit in the 
true construction of the Aot as it originally 
stood : 

Explayiation .— The words 'heir* and 'legatee* 
used with reference to a taluqdar or grantee . . . 
are not restrioted to the immediate heirs and’ 
legatee of suoh taluqdar, grantees or person. 

This Explanation is very simply express- 
ed and almost disguises the faot that 'heir 
and legatee” is a phrase used very loosely 
if it be intended to cover not only the heir 
of an heir but the heir of a legatee, thfr 
legatee of an heir and the legatee of * 
legatee. But there is no great difficulty as 
to the word “heir” taken by itself. "Heir" 
is defined in Wharton’s Law Lexicon as "a 
person who suooeeds by descent to an estate 
of inheritance. It is nomen collectivism 
and extends to all heirs; and under heirs, 
the heirs of heirs are comprehended in 
infinitum .” Their Lordships are so far in 
agreement with the Appellate Benoh of 
the Chief Court as to consider that Madho 
should be regarded as an “heir” provided 
that he inherited under the speoial pro- 
visions of the Aot. Independently of the 
general considerations already mentioned 
it is prima faoie unreasonable that in a oase 
in which the name of a deceased owner 
was entered in the lists the first successor 
after the passing of the Aot should not be 
regarded as his heir in spite of the faot 
that he took by inheritance and not by 
transfer or bequest. The opposite view 
would do unnecessary violenoe to the Aot 
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in the interest of a literal oonstruotion. 
But it is necessary to see whether Madho 
inherited under the special provisions of 
the Act. If Randhir was not an “heir" 
then it may be said with foroe or at least 
with logio that on his death the succession 
was not within S. 22. This objection the 
Chief Court do not seem to have antioi. 
pated, but their Lordships will assume — 
without so deoiding — that Madho did not 
inherit under the Seotion. Still, the ques- 
tion is not whether he succeeded under 
that Seotion but whether he “inherited 
property .... under the speoial provisions 
of this Aot." The word “heir" cannot be 
restricted to those who inherit under S 22' 
it is used in S. 23, and applies to every 
estate whose owner was entered in list I 
whatever the rule of suooession. Their 
Lordships think there is great foroe in the 

observation made in the Chief Court in 
1 Luck 529 2 that 

the limitations prescribed by the lists ... are as 
muoh rules of succession so far aB they go as the 
provisions of 8s. 22 and 23 of the Aot of 1869. 

, T . h0 i .^, ot: by S ' 3 oonf erred an indepen. 
dent title to these estates— permanent, 
heritable, and transferable. By the entry 
in lists 1, 2 and 5 the estates were made 
taluqdari estates; it was definitely deolared 
that suooession to them should thereafter 
be regulated by primogeniture and that 
the oustom of the family before the Aot 
had been that they devolved upon a single 
heir. They had oome under the protection 
of the restrictions imposed as to transfer 
by 8s. 13, 16, 17, 18 and 20. 

On the appellant’s view that S. 22 did 
not apply at all, the provisions of the 
sanad as to suooession were reaffirmed by 

nr ^ ™ f ofc and rei nf°roed by S. 10. 

Had Madho s title been challenged by 
someone claiming to share with him under 
JJfHj Personal law, the Act would have 
stood before the sanad in Madho’s lines of 

,. 0 A f. regards suooessions after 1869 
to oppose the sanad to the Aot may be a 

virtue a f nfclthe . 81 . 8 ' M adho succeeded by 
virtue of provisions of the Aot whioh Dres 

cribeda course of succession unknown t 

the general Hindu law and was an heir 

Act The?r ar r W1 A h ^ the meacin g ° { the 
Aot. Their Lordehipa for these reasons 

W« D f° fc f . eel constrained to hold that the 
Instates m the present ease could never 
oome under Seotion 22 of the Aot. That 

N 693 97 1 ° 922==1 Luok 529=3 O W 


Randhir succeeded before 1869 is only an 
other way of saying that the name entered 
in list I was the name of a dead man. “it is 
a matter of familiar knowledge that such 
entries of dead men’s names were not 

oo°T 0t ? m o°^ [Per 8ir Arthur Wilson in 
32 I A 203 3 at p. 209], In that case it 

was held that to the Mahewa estate ths 

Act never applied : before 1869 there had 

been two devolutions and a ohange of 

sanad sinoe the time of the taluqdar. The 

appellant s argument, however, would 

frustrate the main intention of the Aot in 

every case in which list I contained a dead 

man s name. This oonolusion has never 

b®®“ aoo0 Pted by the Board. In 43 I A 

h G A ?u°' th0 CoUrfc of first in stanoe 

had held that Jamshed Ali’s name was 

wrongly entered in the lists and that in 

consequence the statute did not apply to 

the taluqa. This view was firmly nega. 1 

tived by the Board and Mr. Ameer Ali 

observed that 'his death before the Act 

was passed into law makes no difference 

in his status or in his rights.” Lord 

Lindley in 31 I A 30 at p. 37 put the 

follows - Wlth ° learn088 and acouraoy as 

UaS n ^ i0i c- Of 1 J 6 ? amea of deoeased persons in the 
lists mentioned in 8. 8, do not appear to have 

been contemplated by the Aot but such entries 

have no doubt been made and they are practically 

harmless if the names were already in former 

lists made under the Order in Oounoil, or if the 

o“ a'nyone” ‘ h ° previoU3l y acquired rights 

It is not however right that the deoision 
in the present oase should be rested solely 
upon the foregoing considerations. If 
Randhir suooeeded under his father’s will 
}* “ m “ e correct to regard him as a 
legatee than to found upon the right whioh 
he had to suooeed in the absenoe of a 
testamentary disposition. If he be treated 
as Agates then S. 14 of the Act governs 
his position. Their Lordships are in full 
agreement with the reasoning and the oon 
elusion of the Appellate Bench upon the 
effeot of 8. 14. In the oase of a bequest 

the retrospective words 
with which 8. 14 opens, and whioh 
was made by a taluqdar to a person who 
would have suooeeded accordin g to the 

"■ “ml - m i oSTIt r» ” 

*• “’ST.SSf I f!*5 Sjgg 

Jj 31 A 269 — *9 O 0 290=38 All 652 (P O) 
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provisions of fch© Aofc [so. bad they been in 
force at the time when the succession 
opened (per Lord Maonaghtcn in 31 X A 
132 6 at p. 142,)] the consequence attached 

by the Section is that suoh person 
shall have the same rights and powers in regard 
to the property .... and Bhall hold the same 
subjeot to the same oondltiona and to the same 
rules of succession 

as the testator. In their Lordships’ opinion 
this provision was intended to indicate 
how the Aot was to take effeot upon suoh 
property and not to perpetuate a system 
of succession under the bare terms of the 
original sanad and outside the main provi- 
sions of the Aot. This is a question of the 
intention to be collected from the language 
used. The seotion is expressly dealing 
with a case in which the taluqdar has 
parted with his interest or part thereof 
prior to the Aot. Whatever defects may 
be imputed to the draftsmanship of the 
Aot and whatever their consequences, it is 
difficult to suggest that the statute desig- 
nedly provided that estates should in some 
cases within B. 14, run for all time on the 
bare general principle provided by a sanad 
and that the reference to “ rights and 
powers,” "conditions” and rules of suc- 
cession” should in these oases import none 
of the elaborate provisions of the Aot. No 
doubt some saving of vested rights may be 
implied in retrospective legislation, but 
subjeot to that the Seotion operates retro- 
spectively as well as prospeotively in order 
to aohieve the same result for all estates 
of the same olass. It operates alike whether 
the transferee is an heir apparent, another 
taluqdar or a younger son. In giving the 
other taluqdar the same rights as the trans- 
feror, the Aot may have been unhappy, 
since the taluqas might not be subjeot to 
the same rules of suooession. But the 
purpose of the seotion was to make the 
acquisition descend with the old estate. 
Likewise, the inclusion within the Seotion 
of persons who would have suooeeded 
under the Aot, is intended to preserve 
|in such oases the same oharaoter to the 
(estate as it would have oontinued to bear 
if the suooession had been ab intestato . 
'As explained by Lord Maonaghten in 31 I 
A 132 0 at p. 142 : 

If a transfer or bequest is made to a person in 

the preBoribed line of euooession there is reason 

for plaolng the transferee or legatee in the same 

position with regard to succession to the estate as 

r 1 
6. Thakurain Balraj Kunwar v. Rat Jagatpa 1 

Bingh, (1904) 36 All 393=3 I 0 859=81 I A 

132=7 0 0 248=1 A L J 884 (P 0). 


the transferor or testator; but if the prescribed' 
line of succession is broken by a transfer or 
bequest of the entailed estate to a person outBide 
the prescribed line it seems not unreasonable that 
the fetter of the entail, suoh as it is, should no 
longer apply to the estate. 

In their Lordships’ view the effeot of 
S. 14, was not to stereotype this estate ae 
one whioh could never attraot the course 
of suooession prescribed by the Aot, but 
on the contrary to put Randhir, though a 
devisee, under the operation of the Aot as 
the holder of an estate within lists 1, 2 and 
5. Whether or not S. 22 applies to his oaae 
of its own force, it is applied by S. 14. On 
this view Rani Deo Kuar was in 1906 the 
rightful successor to her husband under 
01. (7) of S. 22. The Grown Grants Aot 
of 1895 does not abrogate the Aot of 1869 
and has no bearing on the matter. Their 
Lordships will humbly advise His Majesty 
that this appeal should be dismissed with 
costs. 

d.s./r.k. Appeal dismissed . 

Solicitors for Appellants — Nehra & Oo* 

Solicitors for Respondents — 

Hy. S. L. Polak & Oo^ 
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(From Calcutta) 

1st February 1938 

Lord Russell op Killowen, Lord 
Bomer, Sir Shadi Lal and 
Sir George Rankin. 

Messrs P. 0. Mullick and another — 

Appellants. 

v. 

Commissioner of Income-tax t Bengal 

— Respondent* 

Privy Council Appeal No. 32 of 1937. 

(a) Income-tax Act (1922), Ss. 16, 40— Ques- 
tion of assessment of income of executor* 
under will treated all along that it was assess- 
ment of executors* income— It cannot be 
urged in appeal before Privy Council that 
assessment should be treated as assessment 
upon them as trustees. 

Where the question of assessment o! the lnoom* 
of oertaln exeoutors appointed under a will ha* 
all along prooeeded and been argued by both the 
sides upon the footing that assessment waa an 
assessment of exeoutors* lnoome, it la not open to 
the exeoutors to urge before their Lordships of the 
Privy QounoU that the assessment should be 
treated as being not an assessment upon the exe- 
outors in regard to the lnoome of the exeou- 
tors but an assessment upon them as trustees 
under B. 40, when there is no evldenoe to show 
that at the relevant date the estate had been 
oleared and waa held by the exeoutors as trustees 
and the indications are all the other way. 

[P 120 0 9) 
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(b) Income-tax Act (1922), S. 16— Testator 
directing executors to pay certain sum out 
of income of bis property for expenses of bis 

*/?. mi * a * # ° co,ts of taking out probate 
of his will— In computing chargeable income 
of executors, no part of income allocated for 

sradh’ is to be excluded nor even costs of 
taking out probate. 

Where a teBtator direots hie executors to pay a 
certain sum out of the income of his property for 
the expenses of his “eradh” and also the costs of 
takiDg out the probate of his will, the Inoome-tax 
Uflicer, in computing the ohargeable income of 
the executors, should not exolude any part of the 
cum allocated by the testator for his “sradh” or 
the costs of obtaining probate of the will, as the 
payment of these items are payments made out 
of the income of the estate coming to the hands 
of the assesBees as exeoutors and in pursuance of 
an obligation Imposed by the testator. It is simply 
a case In which the executors having reoeived the 
whole of the income of the estate apply a portion 
f It * a P arti <> ula * way pursuant to the directions 

P ie r 7 a j? r n n Bh ?* B they Bfeand :A I R 

t C 145, Dtahng. [P 120 0 2; P 121 0 1] 

L. P. E. Pugh and W. Wallaoh — 

for Appellants . 

Hubert Hull for Respondent. 

Lord Bussell of Killowen. — The exe. 
outers of a testator (one Akshoy Kumar 

nf h ?b G J T^ C ! a n d} ! Pp f a -J from a i^gment 
w-Jr El , gh T p 0Crfc Judicature at Port 
William in Bengal delivered on a refer- 

ence by the Commissioner of Income-tax 

£ 6r n and 2 ' Income-tax 

Aot. The testator died in Ootober 1931, 

By his will he appointed the appellants (and 

another; his executors. He directed them 

to pay his debts out of the income of his 

property, and to pay Es. 10,000 out of the 

^ Property on the ocoasion of 
his Addya Shradh” for expenses in con. 
nexion therewith to the person entitled to 
perform the Bhradh. He also direoted his 

Brnnn t° r8 fl! 0 Pay ° nt 0< th ® in001me 0* his 
his wi? th A e , f ° ost8 of taking out probate of 

benefits on his second wife and his daugh. 
and ° Dt °* th ? eeta te) benefits on the 

proVidine 8 ^’ tl h ' 8 daD 8hter, and after 

S grldnal!v” nf ^ pa5meDt out of income 

j f dlverso turns to some per. 

eons, and certain annuities to others he 

tentVhich property On 

. H events ^vuioh happened) to a son taken 

in adoption after his death by his wife 

vie. one Ajit Kumar Ghosh who is still a 

minor. The title of the son is defeasible 

liffif- 16 ev ® n ‘ of . his d 5iDg child le 88 during 
lifetime of the testator’s wife, and until he 

attains the age of 25 years the property 

a . *° re ? a ‘ n ln the Possession cf the ex/. 
ontors who are to defray the expenses of 


education, maintenance and other neces- 
sary expenses out of the inoome of the 
estate. By an assessment order dated 26th 
Ootober 1933, the exeoutors were assessed 
to income-tax for the year 1933.34 in res- 

9 a % 0 previous year. 

During that year (viz. 1932-33) the exe- 
cutors had expended a sum of Bs. 5537 
for expenses in connexion with the “Addya 
Bhradh’’ and a sum of Es. 1,25,000 for 
probate duty. They had also during the 
same period made oertain payments to the 
persons entitled under the will to "gradual” 
payments and annuities. The Inoome-tax 
Umoer assessed the inoome of the appel 
lants of the year 1932.33, liable to tax for 
the year 1933-34, at Bs. 81,078. 

He arrived at this figure by the follow, 
ing procedure: He ascertained the total 
taxable inoome reoeived during the rele. 
vant year as amounting to Es. 1,89,901, 
and the agricultural inoome (within the 
meaning of S. 4 (3) (viii) of the Aot) so 
reoeived at Es. 90,016. He next asoer. 
tamed the obligations whioh fell to be 
discharged by the executors during the 
year out of the inoome of the testator’s 
estate. These obligations (whioh he termed 
charges J were of different kinds. Some 
arose under the will of the testator’s father: 
others consisted of the annuities payable 
under the testator’s will and of the pay. 
ments actually made during the year in 
respeot of the sums thereby direoted to be 
paid gradually’’. These “charges” he 
treated (bemg as he thought, bound to do 
so by the decision in 60 I A 196, 1 as of such 
a, nature that the moneys required to meet 
them could not be regarded as inoome of 
the appellants. But, since the "charges” 
were payabJe out of the whole inoome 
whether taxable or not, he apportioned 
* ^ charges between the taxable income- 
and the agricultural inoome, allocating the 
sum of Bs. 35,520 to the taxable inoome 
with the result that of the said sum of 
■gs. 1,89, £01 he treated only the sum of 
Bs. 1,54,381 as income of the appellants. 
Ibis amount he further reduoed by making 
aeduotions in reepeofe of the Bs 5537 
expended during the year in respect of the 
testator s Addya Shradh”. Certain other 
adjustments had to be made (chiefly eon 
cerned with outgoings in respect of house 
property) whioh further reduced the sum 
of Us. 1,54,381 to a sum of B s. 1,22,396. 

1. Bejoy Singh Dudhuria v. Oommr. Inocjne- 

tax, Calcutta, 1933) 20 A I B P O 146—143 

I 0 146=£0 Cal 1029=60 I A 196 (P C)! 
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This he fixed as fche "total income” of the 
executors. He then deducted from that 
total inoome so muoh thereof as was repre- 
sented by interest on securities and divi- 
dends taxed at the source and assessed the 
exeoutors as liable to pay tax on the 
balance. He refused to treat the expenses 
of probate as one of the "charges”, the 
amount of which oould not be regarded as 
inoome of the exeoutors, and aooordingly 
made no allowance or reduction in respeot 
thereof. On appeal to the Assistant Com- 
missioner the total inoome liable to tax 
was reduced to a sum of Rs. 69,344. The 
reasons for this reduction are immaterial, 
because upon all the points involved in the 
present appeal the Assistant Commissioner 
agreed with the course adopted by the 
Income-tax Officer. 

The exeoutors then applied to the res- 
pondent to refer five questions of law to 
the High Court under S. 66 (2) of the Act. 
The respondent, for reasons whioh need 
not be specified, only referred three of the 
questions, but added an additional one on 
his own motion under S. 66 (1). 

The questions so referred '.were as 
follows : — 

Question 1. — Whether or not in computing 
the ohargeable 'inoome' the whole of the amount 
(Ra. 10,000) provided in the Will of Akahoy 
Kumar Ghosh aa payable 'out of inoome' on 
aooount of hia 'aradh' ahould have been left out of 
oaloulatlon, and not merely the aotual amount 
paid in the year of asseaament on aooount of the 
same (Ra. 6537)? 

Supplementary Question. — Whether in oom- 
puting the inoome ohargeable to tax in thla oaae, 
the Inoome-tax Officer ahould, on a proper appli- 
cation of the law, have exoluded no part of the 
eum of Ra. 10,000? 

Question 2. — Whether or not the ooata of 
obtaining probate of the Will of Akahoy Kumar 
Ghosh ahould have been exoluded from the 
ohargeable ‘inoome’ of the asseasees, particularly 
in view of the express provisions in the Will and 
the same shall be payable out of the inoome? 

Question 3. — Whether or not the asseasees 
were entitled to oredlt for the full amount of 
deduotlons of tax at aouroeon aooount of aeouritles 
and dividends, without any abatement in respeot 
of the proportionate amount of oharges allocated 
to and allowed against the total reoelpts from 
suoh souroea? 

The respondent as provided by S. 66, 
expressed his own opinion whioh was in 
all respeots adverse to the contentions of 
the exeoutors. Both members of the High 
Court held as regards question 1 and the 
supplementary question that no part of 
the income of the exeoutors applied for 
expenses in connexion with the Addya 
Shradh should be left out of aooount in 


oomputing the taxable inoome of the 
exeoutors and that no allowance or deduo. 
tion should be made in respeot thereof. 

As regards question 2 both members of 
the High Court were of the like opinion 
as regards the costs of probate. As regards 
question 3 the Chief Justice thought that 
the question was one of fact and should 
not have been referred. Costello J. held 
that upon the faots when ascertained the 
exeoutors had no ground for complaint. 
The third question was aooordingly not 
answered by the High Court. The exeou- 
tors have appealed to His Majesty in 
Council, and in the course of the argument 
a point arose whioh must be dealt with in 
limine. It was suggested that the assess, 
ment should be treated as being not an 
assessment upon the exeoutors in regard 
to the inoome of the exeoutors, but an 
assessment upon the appellants as trustees 
(under 8. 40 of the Act) for the residuary 
benefioiary Ajit Kumar Ghosh. In their 
Lordships' opinion this contention is not 
open to the appellants. The matter has 
all along proceeded and been argued by 
both sides upon the footing that the 
assessment was an assessment of executors' 
inoome. There is no evidence that at 
relevant date the estate had been 
and was held by the appellants simply 
trustees; indeed the indications are all 
other way. It is true that the 
order refers to the infant son as the sole 
benefioiary. It is also true that in some 
respects the procedure adopted by the 
Inoome. tax Officer is logically more appii. 
cable to the ascertainment of residuary 
inoome than to the calculation of the total 
inoome of an estate, a fact whioh in all 
probability is the result of a desire on the 
part of the authorities to aot with fairness 
to all concerned. But however that may 
be the assessment in its present form 
stands, subjeot only to the question whioh 
their Lordships have to deoide, viz. whe- 
ther the High Court has oorreotly answer- 
ed the questions submitted to it. Their 
Lordships agree with the answers given 
to question 1, the supplementary questioQi 
and question 2. The payment of the 
Shradh expenses, and the costs of probate 
were payments made out of the income of 
the estate coming to the hands of the 
appellants as exeoutors, and in pursuanoe 
of an obligation imposed by their testator. 
It is not a case (like the case in 60 I A 
196 1 ) in whioh a portion of inoome was 
by an overriding title diverted from the 
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person who would otherwise have received 
it. It is simply a case in which the exe- 
cutors having received the whole inoome 
of the estate apply a portion in a parti- 
cular way pursuant to the directions of 
their testator, in whose shoes they stand. 

Aq regards question 3, their Lordships 

think that it might well have been 

answered in the negative. It appears to 

have been based upon a misunderstanding 

by the appellants of the situation. Had 

"they been in faot oharged with any tax 

deducted at source they would have been 

entitled to oredit for that amount ; but in 

faot the whole of the sums in respect of 

interest on securities and dividends which 

were brought in as gross for the purpose 

of ascertaining the total income of the 

oxeautors, was deducted for the purpose 

of fixing the inoome on which tax was to 

be oharged. They have not been oharged 

with any tax deducted at source. Their 

Lordships are of opinion that this appeal 

'/ails and should be dismissed. They will 

humbly advise His Majesty accordingly. 

The appellants must pay the costs of the 
appeal, 

R.m./r.k, Appeal dismissed . 

Solicitors for Appellants — 

« r . _ TV. W. Box & Co . 

oolioitors for Respondent — 

Solicitor , India Office. 
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31st January 1938 
Lord Macmillan, Sir George 
Lowndes and Sir Shadi Lal. 

Lala Karam Chand and another — 
Appellants. 

v. 

Firm Mian Mir Ahmad Aziz Ahmad 
and another Respondents. 

Rrivy Council Appeal No. 6 of 1937. ' 
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“Received from you this day a cheque 

lor Rs . . . . . The amount would be repaid with 
interest thereon at the rate of per. cent 

Time ten months. The principal amount wili be 
date 1Dt6re8t afC0C ten m °Aths from thia 

The defendants pleaded that the documents 
were promissory notes and not being stamped 

were inadmissible in evidence and no suit oould 
be based on them ; 

the do , ol2me Dfca were olearly never 
intended to be negotiable instruments and were 

'ssory notes and were not therefore, in- 
admissible in evidenoe for want of a stamp and 

they oould be relied upon to show the real nature 
being e befme S the 10 Cour D t d there' was' no* qu 
form^o^he plaint!* 1 ^ 

A. M, Dunne and W. Wallach — 

for Appellants. 

J. M. Parikh — for Respondents. 

Sir George Lowndes.— The suit out of 

which this appeal arises was instituted by 
the appellants in the Court of the Senior 
Subordinate Judge of Peshawar, claiming 
payment by the respondent, sued both as 
a firm and individually, of Rs. 27,867.8.0 
with further interest until realisation. 
The foundation of the claim was alleged in 
the plaint to be a sitta or agreement for 
sale in the following terms : 

That on the 5th of Abuj* (a Hindu month) 
Sambafc (Hindu era), 1986, corresponding to 27th 
September, 1^29, the parties entered into an agree- 
ment as given in the sitta (agreement to sell) 

(copy attached) through Sant Amir Chand brokar 
as under : * 

‘Bale to R. B, L. Karam Chand Jagat Ram of 
200 boxes of tea to be imported from Shanghai. 
Tea to be sent for by the reoeiver (of money) him- 
self. Receiver himself to be responsible for profit 
and loss. Interest at the rate of Rs. 11-4-0 d a 
Time ten months.* 

This document in itself, the meaning of 
whioh is, to say the least of it, obscure, 
obviously laid no foundation for the money 
claimed by the plaintiffs, but it was fur- 
ther alleged that “for the completion of 
the agreement ” the plaintiffs paid to the 
defendants by cheques on different banks 
two sums of Rs. 10,000 each on 20th 
September and 8th October 1929, respec- 
tively, and that “ the defendants gave 
other doouments by way of memos to the 
plaintiffs” of whioh copies were attached 
to the plaint. , The Rs. 27,867-8-0 were 
said to be the Rs. 20,000 so paid together 
with interest for the 10 months and at 
the rate of Hi per cent, referred to in the 
sitta. The other doouments referred to 
were two whioh appear in the record as 
plaintiffs’ Exs. B and C. They purport 
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to be pieced by tbe respondent firm and 
(transcribing only tbe material portions in 

each case) run as follows : 

Rpcei^ed from yon this Bth day of Aeuj, 1986, 
Sambat oorreppordlne to 90tb September. 1929. a 
ob^onfl for Pr. 10.000 drawn by you on Messrs. 
Grlrdlav & Oo , Ltd., Pepbawar. Tbe amount 
would bp repaid with Interest tbereon at tbe rate 
of Ps 11 4*0p. o. Time teD months. Tbe prin- 
cipal amount will be paid with interest after ten 

monthe from this date^ . 10QA n 

Received from you this 28rd of Asuj, 1986, 8am- 
bafc o^rreopnndiOB to Ptb Ootober, 1999. obeque 
No R02P4 dated Rtb October for Fs 10,000 drawn 
on tbe Imperial Bank of India, Limited. Peshawar. 
Tbe amount, to be paid baob with interest at the 
rate of Fa 11-4-0 p o. aPer ten months. 

This prinoipal amount with interest thereon to 
be repaid after ten moDths from this date. 

The respondents put in a written de- 
fence pleading inter alia that one of the 
defendants named was nob a partner ; 
denying that the sitta was a completed 
contract and denying that any payment 
was made to them in pursuance of it. 
They also pleaded that “tbe documents 
tbe copiep of which had been produced^ by 
the plaintiffs (meaning thereby the sitta 
and the two documents abstracted above) 
amounted to pronotes and by reason of 
their heing inadmissible in evidence no 
suit could he based thereon.** This last 
plea was founded on tbe faot that none of 
these documents were stamped and if they 
were held to bo promissory notes, 8. 35, 
Stamp Aot precluded their admission in 
evidence for any purpose. This Aot ad- 
opted the definition of a promissiory note 
contained in the Negotiable Instruments 
Aot, 1881, 8. 4 — which runs as follows: 

4. A 'promispory note* is an instrument in 
writing (not being a banknote or a ourrenoy note) 
containing an unconditional undertaking signed 
by tbe maker, to pav a certain sum of money only 
to, or to tbe order of, a certain person, or to the 
bearer of tbe instrument. 

The suit went to trial in due course and 
issues were raised — 

1. Did the defendants* firm agree to borrow 
money from tbe plaintiffs and exeouted the pitta 
dated 90tb September, 1999 ? 9. Are the plain- 

tiffs entitled to recover (Fs. 20,000 prinoipal and 
Rp. 7867-8*0 interest) ? 9. Are tbe documents 

annexed to the plaint admissible in evidence ? 4. 
Is tbe suit bad for mipjolnder of plaintiffp ? 6. Is 

Abdul Aziz defendant a partner in tbe defendants* 
firm ? 6. To what are the plaintiffs entitled and 
against whom ? 

The plaintiffs’ case was supported by 
the evidence of the bead of their firm and 
the broker through whom the transactions 
were negotiated and in whose books the 
sitta was entered. The Subordinate Judge 
delivered his judgment on 29th November 


1934, affirming the appellants' claim and 
passed a decree in their favour of the same 
date for Rs 27.867 8 0 and oosfes. On 
the third issue he held that the sitta was 
not a promissory note and admitted it in 
evidence on payment of a penalty. He 
however made no pronouncement as to 
the other two doouments, nob apparently, 
considering them to be material to the 
plaintiffs’ claim. He found all the other 
issues in the plaintiffs’ favour. The pre- 
sent respondents (the defendants in the 
suit) appealed from this deoree to the 
Court of the Judioial Commissioner N. W. 
Frontier Province, who, on 2nd Ootober, 

1935, reversed the deoree of the lower 
Court and dismissed the suit with costs. 
The prinoipal argument before the Appel- 
late Court was as to the two doouments, 
exhibits B and 0. It was urged that the 
suit should have been based upon them 
and not upon the sitta, and that the 
reason for not doing so was that they 
were in faot promissory notes, and nob 
being properly stamped were inadmissible 
in evidenoe. The learned Judicial Commis- 
sioners acceded to this contention. They 
say : 

On giving tbe matter our oaroful consideration 
we have oome to tbe oonolueion that the position 
taken np by oonnsel for appellants is sound. The 
sitta does not mention tbe sum to be advanoed; 
it forms only a preliminary stage of the negotia- 
tions. The payment of money and tbe obtaining 
of necessary doouments for its repayment are in 
faot the steps wbioh oome in for consideration. 
The oheques undoubtedly proved payment, but 
mere payment by obeque does not per so give a 
oause of aotion for olalming tbe money baok. It 
does not prove that the amount had been ad* 
vanoed as a loan. The only doouments wbioh* 
oouid have supported the oialm and formed It* 
foundation were therefore those wbioh were final* 
ly banded over and in whloh the defendant* 
undertook to repay tbe money with Interest after- 
ten months. Plaintiffs have deliberately avoided' 
to found their oase on them. 

The judgment did not deoide in bo many 
words that the two documents in question 
were promissory notes, but there is na 
doubt that when their judgment was pro- 
nounced there was a strong ourrent of 
authority in India to the effect that docu- 
ments of this oharaoter containing a 
promise to pay (and it could hardly be 
contended that those under consideration* 
did not oontain such a promise) oame 
within the ban of S. 35, Stamp Act. The 
Judioial Commissioners evidently thought 
— and their Lordships are inolined to 
agree — that the plaintiffs were afraid to 
found their suit upon exhibits B and 0 for 
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fear fchey should be held to be within the 
^ aa . , aQ( ^ that they did deliberately 
avoid”, as the judgment said, to do this, 
and fchey could not be allowed bo suooeed 
upon the basis merely of the sifcfca and the 
oheques. Their Lordships think that on 
the supposition that the two documents 
in question were inadmissible in evidence 
there was much to be said for this view. 
What the sifcfca meant in itself is extre- 
mely doubtful It purports to be an agree- 
ment for the sale of tea to the plaintiffs, 
and the plaintiff himself in his evidence 
says that this was the intention, though 
his counsel strenuously denies it. But in 
any case it was in itself an incomplete 
record of fche transaction between the 
parties and it aloae cannot validate the 
claim for Rs. 27,867.8 0, nor would fche 
mere receipt of the two cheques whioh 
were proved in fche case help to do so. 
The missing link between fche two show- 
ing what fche real agreement between the 
parties was could only be supplied by 
exhibits B and C and apparently the law 

refused to sanction fche completion of fche 
chain. 

But sinoe the judgment of the Judicial 
Commissioner’s Court, a deoision of this 
Board, 63 I A 279, 1 has made it clear that 
the shadow resting upon these exhibits 
throughout the case was unreal; that docu- 
ments of this nature whioh were clearly 
never intended to be negotiable instru- 
ments at all are not promissory notes and 
are not therefore, for want of a stamp, 
inadmissible in evidence. If this deoision 
had been before fche learned Judicial Com- 
missioners, their Lordships doubt if they 

?j U ^rrf lav0 oom0 fch 0 conclusion fchey 
aid. They would, it may be admitted, 
have had before them a plaint inarfcisfci. 
oally drawn and seeking to rest a justifi- 
able claim upon an unjustifiable basis, 
Put even so, fchey would probably have 
hesitated in fche Frontier Province to give 
more importance to form than to sub. 
sfcanoe. The object of pleading is to give 
fair notice to each party of what his 
opponent s oase is, and all fche documents 
being from the beginning before the Court 
there was no question of the defendants 
being prejudiced by fche form of fche plaint. 
The necessary deduction from all the doou 
menfcs read together with fche oral evidence 
oouid, their Lordships think only b e that 

Mohammed Akbar Khan v. Attar Rlnch 
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fche conclusion come to by fche trial Court 
was right. 

It has been suggested before the Board 
that exhibits B and C were only copies 
of the original documents and therefore 
ineffective as evidence. Their Lordships 
would not be prepared to hold that this 
suggestion is borne out by fche record, but 
the point was not taken in fche Courts in 
India and they must, therefore, hold fchat 
it is not now open to the respondents. The 
only other defence which has been raised 

J 5 . 0 . a PP e l la Qfcs’ claim was as to fche 
liability of the respondent Aziz Ahmad as 
a partner. This was not dealt; with by fche 

learned Judicial Commissioners and their 

Lordsbips have no doubt fchat fche finding 
of fche Subordinate Judge that he was a 
partner of the defendants’ firm was amply 
justified. For fche reasons given above, 
their Lordships will humbly advise His 

Majesty that this appeal should be allowed 

that fche deoree of fche Judicial Commis- 
sioners should be set aside and fchat of fche 
Subordinate Judge restored. The respon 
dents must pay the appellants’ costs both 
in fche High Court and before this Board. 

R.M./r.k. Appeal allowed . 

Solicitors for Appellants — 

Q r _ B V- s - L- Pol ah & Co. 

Solicitors for Respondents — 

T. L. Wilson & Co. 
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[.From Madras) 

27th January 1938 
Lord Macmillan, Lord Roohe 
and Sir George Rankin. 

■ft. Shanmuga Rajeswara Sethupathi 

— Appellant. 

Chidambaram Chettiar and others — 

Respondents. 

Privy Connoil Appeal No. 51 of 1934. 

. W Promissory note— Consideration— Onus 
is upon executant to prove that there was no 
consideration. 

Where a promissory note has been given, con- 
sideration is to be presumed and the burden to 
prove that there was no consideration for the 
promissorj note is upon the exeoucant. 

(A ? ( b ) Transfer of Property Act U882K S. 2 <B 
(d) — Settlor reserving allowance to himself 
for maintenance from trust property - Such 
allowance does not come under Cl. (d). 

A Raja who was an owner in full right of certain 
property granted it to a trustee upon trust inter 
alia to pay him certain allowance per month from 
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Amendment asking for such relief held 
should not have been allowed at the end of 


th trust property explaining in the settlement 
deed that it was for the purpose of making provi- 
sion for his maintenance: 

Held that suoh allowance was not a ‘res- 
tricted” interest in the sense of Cl. (d) and hence 
Cl (d) did not apply. [P 126 0 1, 2] 

# (c) Mortgage — Election — Hypothecation 
bonds - Subsequent new mortgage in favour 
of same mortgagee in place of hypothecation 
bonds — Suit on subsequent mortgage — 
Subsequent mortgage found to be invalid 
therein — Mortgagee can sue on old hypothe- 
cation bonds — Mortgagor cannot claim 
benefit of subsequent mortgage as release of 
hypothecation bonds. 

An owner of property granted it to a trustee on 
trust The trust deed provided that the trustee 
should pay the settlor oortain allowanoe per month 
for bis maintenance and should also pay the 
debts due by the settlor on the date of the deed. 
The owner subsequently executed three hypotheca- 
tion bonds. By one of the bonds he hypothecated 
the allowance provided by the settlement deed. 
Later on the trustee executed a now mortgage in 
favour of the same mortgagee comprising the debts 
due by the settlor prior to the settlement deed as 
well as subsequent to it. The mortgage deed pro- 
vided that from its date the mortgagee’s oharge 
on the settlor’s allowanoe was to cease but apart 
from that the mortgagee’s rights already existing 
for reoovery of the whole or any portions of the 
amount secured by the mortgage deed would not 
be affected by the mortgage deed. In a suit by 
the mortgagee on the new mortgage it was found 
that the said mortgage was invalid. He therefore 
sued on the basis of the old hypothecation bonds. 
The mortgagor contended that the mortgagee lost 
his rights to have reoourse to the hypothecation 
bonds by reason that he elected to bring a suit 
upon the new mortgage: 

Held that the mortgagor oould not claim the 
benefit of the new mortgage as a release of the 
hypothecation bonds so far as the allowanoe was 
concerned He oould not single out a particular 
clause of the new mortgage deed and olaim that 
the release of the oharge upon the allowance was 
a valid and subsisting release : A I R 1916 P O 
68, Bel. on. [P 127 0 2] 

Held further that the hypothecation bonds 
apart from the allowanoe wore cumulative and 
independent securities from the new invalid 
mortgage. No question of eleotion oould arise as 
between those securities even on the hypothesis 
that the latter mortgage was valid; still loss 
could it arise when it was set aside as invalid. 
The earlier bonds remained in foroe and main- 
tained their rank notwithstanding the other and 
oould bo dealt with by the mortgagee separately ; 
[184,3) 2 Y & C C C 354 and 93 All 313 (PC) 
Bel. on. [P 127 C 2] 

(d) Pleadings — Amendment — Hypothecation 
bonds executed by mortgagor in favour of 
another — Subjects hypothecated being cer- 
tain jewels already in pledge to certain 
money-lender of mortgagor — Suit to enforce 
hypothecation bonds — Plaintiff on date on 
which judgment was reserved asking to 
amend his plaint by adding that mortgagor’s 
son should pay money-lender his debt and in 
default plaintiff should pay it and sell mort- 
gagor’s property to satisfy the amount — 


A mortgagor executed oertain hypothecation 
bonds in favour of another. The mortgaged sub- 
jeots under some of the bonds were certain jewels 
which were already in pledge to certain money- 
lender of the mortgagor. A Buit was brought to 
enforce the hypothecation bonds and on the date 
on whioh the judgment was reserved, the plain- 
tiff asked leave to amend his plaint by adding a 
prayer that the son of the deoeased mortgagor be 
ordered to pay to the mortgagor’s money-lender 
his debt in respect of whioh that money lender 
had obtained the jewels in pledge; or in the alter- 
native that on the plaintiff paying off the money- 
lender, the plaintiff be declared to be entitled to 
Bell the mortgagor’s property to realise the said 
amount. The Court granted the amendment. The 
repult was to make the mortgagor’s property 
liable for the whole of the plaintiff's olaim upon 
the hypothecation bonds: 

Held that the relief of so wide and exceptional 
a nature should not have been entertained by 
way of amendment at the end of the trial and 
that the plaintiff's endeavour to make mort- 
gagor’s estate responsible for the debt due to him 
upon the bonds must be rejeoted. • [P 129 0 1] 

(e) Mortgage — Interim interest. 

Where there has been a great accumulation of 
interest, the Judge is well entitled to exeroise his 
discretion by making an unusual order as regards 
Interim intorest, viz. at 6 per cent, on prinolpal 
money only both between the date of suit and 
date of deorce and between the date of the deoree 
and the date of payment. [P 129 0 1] 

Sir Herbet Cunliffe, A. 0. Sampath 
Ayyangar and S. P. Khambatfca — for 
Appellant. 

A. M. Donne and P. Y. Subba Bow 
— for Respondents 

Sir George Rankin. — In this case three 
appeals have been consolidated : two of 
these relate to minor questions as to 
interest, but tbe main appeal [0. M. P. 
No. 4220 of 1928] raises questions of 
more importance. These arise out of a 
mortgage suit brought on 15th April 1905, 
in the Court of the Subordinate Judge 
of Madura. The appellant in the main 
appeal (herein oalled “the appellant") is 
the grandson of the original mortgagor, 
whose eldest son, the appellant’s father, 
was defendant 1 to the suit. This defen- 
dant died pending suit and the appellant 
now represents the mortgagor: on one 
point, to be mentioned later, he has inde- 
pendent interests of himself and of his 
father to defend. Respondents 8 to 11 are 
the contesting respondents to the main 
appeal.. They are the representatives of 
the original plaintiff in the Buit Sub- 
ramaniam Chettiar who had succeeded his 
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father Ramanathan Chefctiar the original 
mortgagee. The decree dated 12th Septem- 
ber 1917 of the trial Judge was modified 
in certain respeota by the High Court of 
Madras whose decree, dated 26th April 
1928, disposed of eleven appeals brought 
by divers parties. Their Lordships are 
concerned with two only of the appeals 
brought to the High Court— Appeal No. 26 
of 1918 by the present appellant and 
Appeal No. 106 of 1918 by the plaintiff. 
The suit was brought to enforce three 
securities described as hypothecation bonds 
or deeds, the first being dated 21st Novem- 
ber 1895; the second 7th November 1896, 
and the third 2otb November 1896. They 
■were given to Ramanathan Chettiar by 
the appellant’s grandfather, the then Raja 
of Ramnad for the sums of Rs. 24,000 
Rs. 71,000 and Rs. 35 000, respectively, 
amounting to Rs. 1,30,000. Interest on 
each bond was at the rate of 12 per cent, 
per annum, but in the oase of the first 
two bonds only this was to be oaloulated 
as compound interest with annual rests 
from the date of default. The mortgaged 
subjects under the first and seoond bonds 
were oertain jewels already in pledge to 
a moneylender named Anamalai and the 
Raja s allowance of Rs. 5500 per annum 
under a trust deed of 12th July 1895, exe- 
outed by himself as hereinafter mentioned. 
Under the third bond, the jewels together 
with oertain furniture as to whioh no 
question now arises, were the seourity. 

Objection has been taken by the appel. 
lant to the plaintiff’s right as mortgagee 
under these bonds to the principal sum 

Tic oA «°' 000 olaimed - 14 is said that 
Rs. 15.000 thereof comprised in the sum 

of Rs. 71,000 mentioned in the seoond 

bond, is without consideration, being the 

amount of a statute, barred debt of the 

Raja s father for whioh, on 25th Novem. 

ber 1895, the Raja had given a promis. 

The ob i aotion on behalf of the 
appellant is that by the Raja’s evidence, 
given on commission in January 1903, it 
s proved that the promissory note was 
given but it is not proved that there was 
any sMpulatmn for a fresh advanoe, and 
that accordingly this portion of the prin 
oipal amount of the second bond is not 
recoverable unless, indeed, it be brought 
Within 01. 3 of S. 25, Contraot Aot. It is 
contended that it is not within this clause 
as it was not a debt of the mortgagor but 
of his father. Their Lordships are of 
opinion that the Courts in India have 


rightly rejeoted this objection. A promig. 
sory note having been given, consideration 
ia to be presumed. The question is not 
therefore whether the plaintiff has for. 
mally and sufficiently proved that there 
was a stipulation for a fresh advance, but 
whether it is sufficiently shown by the 
appellant that there was no consideration 
for tbe promissory note. This burden, the 
appellant has certainly not discharged, and 
there is every probability against him on 
the point. It is not necessary therefore 
for their Lordships to decide whether 
under Cl. 3. of 8. 25 above mentioned a 
debt of whioh the creditor might have 
enforced payment from the mortgagor 
would be exoluded by the ciroumstanoe 
that it was not a debt of his own. Their 
Lordships must not be taken to cast doubt 
upon the view taken by the High Court if 
this question, whioh does not arise, is not 
now discussed. Their Lordships are satis- 
fied that the principal amount due on the 

bonds in suit is Rs. 1,30,000 as decreed by 
the Indian Courts. 

. Th ® Dexb Question is whether the bonds 
in suit confer a valid charge upon the 
jewels and the allowance already men. 
tioned. On this point, it is necessary to refer 
fc° the settlement of 12bh July 1895 (herein 
called the settlement”). The then Raja 
had become heavily involved in debt a list 
of his creditors is given in Soh. 3 to this 
deed showing that he was indebted in a 
total sum of Rs. 20 laos. His impartible 
zamindari of Ramnad was of great extent, 
covering no less an area than 2351 
square miles. This and much other pro- 
perty, aggregating in value 50 laos of 
Rupees, he conveyed to a trustee for the 
benefit of his heir apparent and eldest son, 
then a minor, aDd for the purpose of 
making provision for the maintenance of 
the settlor and several members of his 
family as mentioned in Soh. 2. The trustee 
was direoted to pay Government revenue, 
oertain expenses of management, of litiga’ 
tion and of repairs: in the fifth place he 
was direoted to apply moneys in his hands 
to the payment of the interest on and 
principal of the debts mentioned in Soh. 3 
and thereafter of the allowances mention- 
ed in Soh. 2. It was provided that on the 
settlor s eldest son attaining the age of 21, 

S JfTh °? d 00nvey fch0 trust pre 
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wbioh should then be subsisting in respect 
thereof. The first of the allowances men- 
tioned in Sob. 2 is the allowance of 
Bs. 5501) per month to the settlor himself. 
In Soh. 3 among the creditors is mentioned 
the plaintiff’s father Ramanatban (Mutbia) 
Chettiar as a creditor for Rs. 1,30.000: 
this debt is entirely independent of the 
sum of Bs. 1,30,000 due upon the bonds 
now in suit. The creditor Anamalai is also 
mentioned as a creditor for Bs. 75,000, 
but in this deed there is no mention of 
the oiroumstanoe that Anamalai was a 
pledgee of any jewels. 

The appellant contends that although the 
jewels are not specifically mentioned in the 
deed of 12th July 1895, the wide language 
of Clause 5 thereof is sufficient to oomprise 
these jewels in view of the f aot that the right 
of the Baja was a mere right to redeem. 
Clause 5 is very lengthy: upon examining 
it, their Lordships are of opinion that the 
jewels are not within its language. They 
are not “claims now due, owing or pay- 
able” and the general language as to "all 
rights to prosecute any suit or other pro- 
ceeding” aDd as to securities for money, 
furniture, fixture and other articles in the 
offices of the zamindari are, in their Lord- 
ships' opinion, inapplicable to them. The 
settlor was the owner of these jewels 
although he had made a bailment of them 
by way of pledge. Having regard to their 
value, their importance to the settlor, and 
the Dabure of bis property in them, their 
Lordships have no difficulty in agreeing 
with the Courts in India that the jewels 
were not comprised in the settlement. 
They see no reason therefore why the 
settlor should not include them in the 
hypothecation bonds in suit. A second 
question upon the settlement deed is whe. 
ther or not the Raja’s monetary allow- 
ance of Bs. 5500 described by Clause 3 as 
being for the purpose of making provision 
for the maintenance of himself, comes 
within Clause (dj of S. 6, T. P. Act, as it 
stood in 1899. Clause (dd) was inserted 
by the Legislature in 1929 and does not 
apply in the present ease. Clause (d) runs 
as follows : 

An Interest in property restricted in its enjoy- 
ment to the owner personally oannot bo trans- 
ferred by him. 

In the present oase the Raja was an 
owner in full right of osrtain property; 
this he granted to a trustee upon trust 
inter alia to pay him this allowance of 
Bs. 5500 per month, explaining no doubt 


in the deed that it was for the purpose of 
making provision for his maintenance. In 
their Lordships’ opinion, this is not a 
'restricted’ interest in the sense of Clause 
(d): whatever difficulty might arise upon 
the newer clause which uses the phrase 
“a right to future maintenance in whatso- 
ever manner arising, secured or deter- 
mined” their Lordships are satisfied that 
they would be giving muoh too wide an 
application to Clause (d) if the present 
oase were held to come within it. They 
thiok, accordingly, that the hypothecation 
bonds create a valid charge on the allow- 
ance. 

A still further attack is made by the 
appellant upon the bonds in suit. This 
arises out of the fact that on 6th July 
1899 (Ramanathan Chettiar having died 
in 1898) the trustee under the settlement 
of 1895 oxeouted in favour of Subramaniam 
Chettiar a mortgage deed for a sum of 
Rs. 4,7 3,000 intended to oomprise the sums 
due by the Raja prior to the date of the 
settlement deed, and the further sums 
whioh had been subsequently borrowed. 
On 13th July 1899, another mortgage, 
called the ‘paddy’ mortgage, was given to 
secure the payment of Bs. 30.000 out of 
an amount of Bs. 50,000 whioh by the 
mortgage of 6th July 1899, was to have 
been paid within a week thereof. These 
mortgages were given in oom (Promise of a 
suit brought in 1897 by Ramanathan 
Chettiar attacking the validity of the 
settlement of 12th July 1895. By 7th 
October 1899, the trustee had paid to 
Ramanathan Chettiar, or to his son who 
had succeeded him, the full amount with 
interest due upon the debt whioh the Raja 
had owed to Ramanathan Chettiar at the 
time of the settlement deed. Qe had not 
however discharged any portion of the 
debt whioh had been incurred after the 
date of the deed, save that Ramanathan 
had been paid Rs. 20,000 in cash and had 
received a certain amount under the paddy 
mortgage, whioh sums were in disoharge 
of the Baja’s post settlement indebtedness. 

In this state of affairs Subramaniam Chet- 

tiar filed two suits on 30th January 1900, 
to enforce his securities under the mort- 
gage of 6th July 1899, and the paddy 
mortgage of 13th July 1899, in order that 
he might recover the balaDoe of the debt 
inourred by the Raja after the settlement. 
Tbe Baja's son however oounter. attacked 
by bringing a suit (No. 6 of 1902) againBt 
Ramanathan’s representatives and the 
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trustee to obtain a declaration that tha 
mortgages of 6th and 13th July 1899, 
were invalid as against tha settled estate. 
This suit succeeded in the Courts in India 
and also on appeal to His Majesty in 
Couocil (lfith November 1915) : [ cf . 39 Mad 
116 1 ]. Subramaniam was directed to repay 
the sum of Bs. 39,087, namely the sum of 
Rs. 20,000 cash and what he had received 
under the paddy mortgage. The sum of 
Rs. 87,421 whioh he had received in respeot 
of his pre.settlament debt on 7th October 
1899, he was not ordered to refund. It was 
within the terms of the settlement that 
this indebtedness should be discharged; 
the mere circumstance that it might not 
liave been paid so soon had he not been 
willing to enter into the mortgages of July 
1899 was not counted a sufficient reason 
for ordering that he should refund this 
money. The contention of the appellant 
is that in these oiroumstanoes the plaintiff 
Subramaniam Chettiar, lost his right to 
have reoourse to the hypothecation bonds 
in suit by reason that he eleoted in 1900 
to briDg a suit upon the mortgages of July 
1899. Clause 12 of the mortgage of 6th 
July is as follows : 

12. Except as hereunder provided your rights 
already existing for recovery of the whole or any 
portion or portions of the amount secured by this 
deed ah ill not be affected by this deed. That 
from this date your lieD or oharge on the allow, 
anoe due to the Haja M. Bbasbara 8ethupathi 
Avargal, under the said settlement deed for any 
portion or portions of the amount due under this 
deed shall cease. On the payment of the sums of 
Rs. 1,81, 727-0-2 and Ps. 1,26,000 with interest on 
the said two sums as mentioned in paras. 6 and 6 
of this deed, all other securities other than the 
■securities oreated by this instrument shall cease. 

Tbe first question upon this clause is 
whether the plaintiff’s oharge on the Raja’s 
allowance was intended to be released 
whether or not the mortgage was valid, 
that is whether he gave op his old secu- 
rity on the footing that he was getting a 
new one or taking a ohanoe that he might 
not get a new one. In their Lordships’ 
opinion the intention of tbe plaintiff was 
entirely frustrated by the fact that the 
mortgage of 6th July 1899 turned out to 
be invalid and was set aside. While it is 
possible to put a case in whioh a mortgagee 
releases one security unconditionally with 
an intention to take the risk of a new 
security turning out to be invalid, there 
are no faots in this case pointing to so 
unusual a bargain. Th e result is that this 

1. Bubramanian v. Raja Rajeswara Doni fiqiM 
3 AIK PO 83=32 10 268=39 Mad 116 (P C,! 


contention as to tbe allowance fails. The. 
oase in 44 I A. 60 2 furnishes a complete 
answer to the suggestion that a beneficiary 
under the trust can claim the benefit of 
tbe mortgage of 6th July 1899, as a release 
of the hypothecation bonds so far as the| 
allowance is concerned. The appellant’s 
contention that because the plaintiff had 
received the amount that was due to him 
upon debts contracted prior to the deed of 
settlement and was not directed to refund 
it when the Raja’s son eleoted to avoid the 
mortgage he can now olaim that the mort- 
gage has nob been altogether set aside, is 
a contention whioh their Lordships rejeob. 
The appellant cannot single out a parti, 
oular clause of the mortgage deed and 
olaim to hold the plaintiff by its terms 
and in this way maintain that the release 
of the oharge upon the allowance is a 
valid and subsisting release. 

It will be noticed that by ol. 12 it is 
expressly provided that the plaintiff’s 
existing securities, apart from the allow- 
ance, should not be affected by the deed. 
By express agreement therefore the hypo- 
thecation bonds and the invalid mortgage 
of 6bh July 1899, were to be cumulative 
and independent securities. No question 
of election could arise as between these 
securities, even on the hypothesis that the 
latter mortgage was valid; still less can it 
arise now that the mortgage has been set 
aside. As observed by the Vioe. Chancel- 
lor in (1843) 2 Y & 0 C 0 354 3 at p. 361, 
the earlier mortgage remains in force and 
maintains its rank notwithstanding the 
other and may be dealt with by the oredi. 
tor separately.” The following passage 
from the Board’s judgment (delivered by 
Lord Robertson) in 28 I A 203 4 at pp. 
209-10, discloses perhaps a fuller answer 
to the appellant’s argument in the present 
oase : 

If the bond of November 1883 be considered on 
Its own terms, there 1 b no room for the suggestion 
that it superseded the bond of May so as to impair 
the effect of that bond as a subsisting hypotheca- 
tion. The argument of tbe respondents vias rather 
that the appellants by their suing on the bond of 
November and not on the bond of May, had 
relinquished their rightB under the bond of May. 
No euoh inference can legitimately be drawn. 
The appellants did not need to sue on tbe bond of 

May in order to obtain a sale for the whole of 
■ 1 - " ■ ^ 

2. Har Chandi Lai v. Sheoraj Singh, (1916) 3 

A I R P O 68=39 I O 343=44 I A 60=39 

All 178 (P C). 

3. Miln v. Walton, (1843) 2 Y & O O O 364=7 

Jur 892. 

4. ShaDkar Sarup v. Mejo Mai, (1901) 23 All 313 

=28 I A 203=8 Bar 72 (P O), 
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their debt, that being comprised In the bond of 
November. But in auiDg on the bond of Novem- 
ber, they did nothing to imply or to lead others to 
believe that they abandoned what apart from 
abandonment was a subsisting hypothecation. 

For these reasons their Lordships con- 
clude that the plaintiff had a valid charge 
for the prinoipal amount of his debt with 
interest upon the subjects comprised in 
the bonds in suit. The objections of the 
appellant on these points have been rightly 
overruled by the admirable judgment of 
the learned Subordinate Judge which the 
High Court upheld. In one matter how- 
ever the appellant in their Lordships’ view 
has made good a serious objection to the 
view taken by the Indian Courts The 
present suit was brought in 1906 and the 
issues in it were settled on 24th November 
1906; additional issues on 3rd September 
1910. The oase was heard in 1917 and 
judgment was reserved on 25th August 
1917. On that day a petition was present- 
ed by the plaintiff asking leave to amend 
his plaint by adding a prayer that defen- 
dant 1, that is the Baja’s son, be ordered 
to pay to defendant 4, namely the repre- 
sentative of Anamalai, the amount due on 
account of the debt of Rs. 60,000 and 
interest in respect of which Anamalai had 
obtained the jewels in pledge; or in the 
alternative that on the plaintiff paying off 
Anamalai, the plaintiff be declared en- 
titled to sell the settled property to rea- 
lize the said amount. The learned Sub- 
ordinate Judge took the view that the 
amendment asked for was formal and that 
if the plaintiff was entitled to the relief 
olaimed on the faots already on reoord he 
should not be told that he had not asked 
for it and therefore could not be given 
it. The deoree of the learned Subordinate 
Judge by its second olause direoted the 
Raja’s son to pay off Anamalai, whose 
debt of Rs. 60.000 with interest was held 
to have amounted to over 2 lacs ; and 
ordered that in default the plaintiff should 
be entitled to have the settled property 
sold for satisfying the amount. He also 
direoted that if defendant 1 did not pay 
off Anamalai, the plaintiff, on bringing the 
money into Court, should get the jewels 
and certain securities in the hands of 
Anamalai. The learned Judge proceeded 
on the basis of the dootrine of subroga- 
tion. The High Court on appeal dis- 
covered that Anamalai had by that time 
sold the jewels to liquidate his debt ; they 
made no order accordingly in respect 
thereof and deleted from the deoree of the 


Subordinate Judge his directions in that 
regard. Against defendants 1 and 2 as 
representatives of their father the original 
debtor, the High Court by Clause 1 of their 
deoree gave judgment for the mortgage' 
debt payable out of the assets, if any, of 
their father ooming to their hands ; and 
the deoree by its seoond olause direoted as 
follows : 

(2) In default of defendant 1 paying as aforesaid 
within six months from 2nd Maroh 1928 (2'th 
April 1928) (the date of the High Court judgment) 

1. e. within 2nd September 1928 (26th October 
1928), the plaintiff be entitled to apply to the 
Court to have the estate in defendant l’s bands 
or a sufficient portion thereof sold for satisfying, 
the aforesaid sum mentioned in Cl. (1) above. 

The result of this olause is to make the 
settled property liable for the whole of 
the plaintiff's claim upon his hypotheca- 
tion bonds. As the property which came* 
to the settlor’s sons under the settlement 
deed of 12bh July 1895, was not assets of 
the settlor at the date of his death, it is- 
neoessary to justify a direction which 
throw’s the Raja’s post. settlement debts* 
upon the trust estate. The learned Judges- 
of the High Court appear to have consi- 
dered that the relation between Anamalai 
and the plaintiff was analogous to that of 
prinoipal and surety, an analogy which 
in their Lordships’ opinion, is entirely 
inapplicable to the present case. Their 
Lordships are unable to see any method 
by whioh it is possible to justify a decree- 
making the trust estate liable for the 
whole of the plaintiff’s debt ; but it is- 
contended on the part of the plainttff's- 
representatives that the Raja as settlor 
had a right against the trustee to require 
him to pay off the debt of Anamalai; that 
he had by the bonds in suit represented 
that the plaintiff would have a oharge 
upon the whole value of the jewels as the- 
trust estate would pay off Anamalai; that- 
accordingly the plaintiff had the right as 
equitable assignee of the settlor to call* 
upon the trustee to discharge Anamalai's- 
debt and in this way to make available to 
the plaintiff the seourity whioh the Baja> 
had agreed to give. Now it may or may 
not be that had such a cause of action 
been pleaded and had evidence been 
adduoed to show what had been done by 
the trustee under the deed, what monyes 
were available to him, what obligations- 
he had to provide for out of the settled 
property, what discretion he had exeroised 
and so forth — it may be that a oase oould 
have suooeeded on the lines suggested*. 
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But such a case would require careful and 
timely pleading and a careful trial. It is 
in effect a charge of breach of trust hav- 
ing serious consequences both to the 
trustee and to other beneficiaries. It 
would be necessary to determine first 
whether the trustee was under any obliga- 
tion to pay off Anamalai’s debt save out 
of income of the property, and the course 
of administration of the trust in the events 
that happened would require minute exa- 
mination. What has happened in this 
suit is that at the last moment an amend- 
ment was permitted under which in spite 
of the obvious objections to any such 
course, relief of so wide and exceptional a 
nature has been decreed without examina- 
tion. The amendment authorized by the 
Subordinate Judge by his order of 28th 
August 1917 does not cover what the 
High Court have done. Their Lordships 
are of opinion that no such case should 
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have been entertained by way of amend. 

ment at the end of the trial and that the 

plaintiff b endeavour to make the trust 

eatate responsible for the debt due to him 

upon the bonds in suit must be rejeoted 
altogether, 

It remains therefore that their Lord. 
Bhips should indicate the form of relief to 
which they tbink the plaintiff entitled. 
-Lhe farst question on this point is as 
regards interim interest. For many years 
compound interest at 12 per oent. per 
annum must be deoreed under the first 
and seoond of the bonds, and simple 
interest at the like rate under the third 
bond. This oovers the period down to the 
institution of the suit. In view of the 
great aooumulation of interest the learned 
Subordinate Judge was well entitled to 
exeroise his discretion by making an 

unusual order as regards interim interest: 

he directed that interim interest should be 

am™ 5 f at0 , ° f L 6 per O0nt - on the Principal 
and daL° nl f y ^ b0th between fcha date of suit 

of the decree and the date of payment. 
The learned Judges of the High Court do 

effect nf a fh° h . a ? 9 a PP r0 °iated the exact 
effect of the trial Court’s order which 

they vaned by granting simple interest at 

12 per cent, on the principal sum only 

from the date of the deoree. Their 

Lordships do not think that there was 

any reason to interfere with the disore 

tion of the trial Court and they prefer the 

order cf the learned Subordinate 5 Judge in 

all the oiroumstances of the case. 


, The result is that in their Lordships’ 
view the appea' brought by Eamanathan 
Cbettiar and others pursuant to special 
leave granted by Order in Council dated 
10th June 1932, should be dismissed and 
the other two appeals (brought by the 
representative of defendant 1J should be 
allowed. Tbe deoree of the High Court 
should be varied so as to include simple 
interest at 6 per cent, on tbe principal 
amount of Es. 1,30,000 from the date of 
the plaint to the date of payment. For 
the words “from the assets, if any, of tbe 
late Raja M. Bhaskara Sethupathi in the 
hands of defendants 1 and 2” should be 
substituted the words “from the assets, if 
any, belonging to the late Raja M. Bhas. 
kara Sethupathi at the date of his death 
coming to the hands of defendants 1 and 
2. This will make it dear that the judg 
ment is intended to be in the form pres- 
on bed by S. 52, Civil P. C. Any question 
as to the liability of the sons for tbe 
Raja s debt by virtue of the dootrine men. 
tioned in S. 53 of the Code remains 
unprejudiced by the deoree in this case 
aDd must be dealt with if it arises in 
execution. Clause 2 of the High Court’s 
deoree should be altogether deleted. As 
all parties interested in the redemption of 
the jewels were impleaded in the suit, 
there should be liberty to the represents, 
tives of Subramaniam Chettiar to apply to 
the High Court within two months of the 
receipt by that Court of His Majesty’s 
order upon this appeal to have an aooounb 
taken of the sum due to Anamalai upon 
the security of the jewels and of the 
amount with whioh he should be debited 
as the prooeeds thereof. It will be for the 
ingh Court to give directions for the tak. 
ing of the neoessary aooounts and inquiries: 
the appellant as a party interested should 
nave the right to take part in the prooeed. 
1 £ g8 ' if any, but; the liberty to apply 

should be given only to tbe representatives 
of Subramaniam. In other respects the 
deoree appealed from should stand. Their 
Lordships will humbly advise His Majesty 
accordingly. The order of the Subordi- 
nate Judge as to the costs of the trial 
Lourt will stand as also the High Court’s 
order as to the costs in Appeal No. 106. 
There will be no order for costs in the 
High Court in Appeal No. 26 and any 

the Hioh r f? P6 , 0t ° f that app0al ™<3er 

the High Court s deorefe should be return. 

®?' Paltlea W ‘ U bear th0ir costs- 

of all three appeals to His Majesty, but. 
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this will not interfere with the direction 
contained in the Order in Counoil of 10th 
June 1932 as to the costs of the petition 
for special leave. 

d.S./R.K. Decree modified . 

Solicitors for Appellant — 

Ear old Shepherd . 

Solicitors for Respondents — 

Nehra & Co. and T. L . Wilson & Co, 
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Lord Wright, Lord Alness, 

Lord Romer, Sir Shadi Lad and 
Sir George Rankin. 

Babulal Chaukhani — Appellant. 

v. 

King-Emperor . 

Privy Council Appeal No. 65 of 1937, 
Bengal Appeals Nos. 43 and 44 of 1936. 

(a) Criminal P. C. (1898), S. 5 (1)— Lan- 
guage of Code is conclusive and must be con* 
atrued according to ordinary principles. 

The language of Code is oonoluslve and must be 
construed aooordlng to ordinary prlnoiplea, so aa 
to give effeot to the plain meaning of the language 
need. No doubt in the oaee of an ambiguity that 
meaning must be preferred which is more in 
accord with justice and convenience, but In 
general the words used read in their context must 
prevail. [P 188 0 1] 

(b) Criminal P. C. (1898), S 239 (d) — Overt 
acts committed in pursuance of conspiracy 
to commit offences are committed in course 
of same transaction. 

If several persons conspire to oommlt offenoes, 
and oommit ovort aots in pursuance of the oon- 
spiraoy (a circumstance which makes the aot of 
one the aot of eaoh and all the oonsplratora) these 
aots are committed in the oourse of the same 
transaction, which embraces the conspiracy and 
the aots done under it. The common oonoert and 
agreement whloh constitute the oonspiraoy, serve 
to unify the aots done in pursuance of it. 

[P 183 G 9] 

# * (cl Criminal P. C. (1898), S. 239 (d)— 
‘Same transaction* — Determination of ques- 
tion. 

The relevant point of time in the proceedings 
at wbioh the condition as to eamenees of transac- 
tion must be fulfilled is the time of aoousation 
and not that of the eventual result : 30 Bom 49 
and AIR 1929 Bom 128, ReL. on ; 29 Cal 385, 
Disting. [P 180 0 9 ; P 139 0 2] 

(d) Privy Council — Criminal appeal — Leave 
granted on certain ground — Other grounds 
cannot be argued. 

In a orlmlnal appeal to the Privy Oounoll 
merely because special leave is granted on a cer- 
tain ground, it oannot be said that the ordinary 
rules limiting the exercise of jurisdiction in cri- 
minal matters oease to apply; and henoe other 


grounds oannot be argued, for the Judicial Com- 
mittee is not a Court of orimlnal appeal : AIR 
1927 P C 44, Rel. on. [P 135 0 1] 

(a) Electricity Act (1910), Ss. 39 and 44 (c) 

— Offence falling under both section* 
Charge under S 39 is proper if that offence 
is clearly established. 

Where an offenoe falls under both 8s. 39 and 
44 (o) the mere faot that a charge could have 
been made under 8. 44 (o) does not prevent a 
oharge made under 8. 89 from being properly 
made especially where the offenoe under 8. 39 la 
dearly established. S. 89 is In faot the major 
offenoe. [P 135 O 1, 9} 

(f) Criminal P. C. (1898), Ss. 225 and 537- 
Misjoinder of charges — No miscarriage of 
justice — No interference. 

Where offences which ought to have been 
separately charged are joined together but the 
specific offenoes are satisfactorily proved by com- 
petent evidence corroborated lu all necessary res- 
peots and no misoarrlage of justloe Is caused, the 

irregularity Is outed under Sa. 225 and 5^7. 

[P 195 0 21 

Carden Noad and J. M. Pringle -for 
Appellant . 

G. D. Roberts, W. Wallaoh and J. 
Megaw — for Respondent. 

Lord Wright. — These two consolidated 
appeals depend substantially on the same 
issues of faot and involve the same ques- 
tions of law. They were brought by special 
leave of Hi 9 Majesty in Council in order 
to obtain a deoiaion on the true effeot of 
S. 239 (d), Criminal P. 0., 1898, whioh pro- 
vides that persona who are accused of 
different offenoes committed in the oourse 
of the same transaction may be charged 
and tried together. The question has been 
whether the correctness of the joinder 
whioh depends on the sameness of the 
transaction is to be determined by looking 
at the aoousation or by looking at thel 
result of the trial. Certain subsidiary ques-l 
tions have also been raised aa affecting the 
validity of the trial and oonviotion. These 
are not matters whioh would justify special 
leave to appeal being granted upon the 
principles whioh this Board have adopted lu 
guiding this discretion in oriminal matterSi 
and should not have been brought before 
this Board but as the questions have been 
raised, their Lordships will in due oourse 
shortly deal with them. The first appel- 
lant, Babulal Ohoukhaui, has extensive 
business interests, including the ownership 
and operation under managers of the 
Bharat Lakhsmi Cinema at Calcutta. He 
was convicted of theft of eleotrioity under 
8. 39, Eleotrioity Aot, 1910, and sente uoed 
to fine and imprisonment. His oonviotion 
by the Magistrate for oonspiraoy was 
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quashed on appeal by the High Court. The 
second appellant was oonvioted of aiding 
apd abetting the first appellant, the con- 
viction given against him for conspiracy 
being likewise quashed. The separate thefts 
could only be treated in a case like this as 
forming part of the same transaction if 
they were unified as being overt acts done 
in pursuance of a conspiracy. The facts 
can be very shortly stated The Caloutta 
Eleotrio Supply Corporation were in the 
year 1934 concerned to find a discrepancy 
between units of energy generated and 
those accounted for by sales in excess of 
what would normally be experienced by 
the regular causes of wastage, suoh as 
transmission or conversion losses. 8peoial 
inspectors of meters were appointed and in 
due course evidence of an extensive system 
of thieving was obtained. The method 
adopted was to tamper with the meters at 
consumer’s premises in suoh a way as to 
conceal the faot of tampering. The actual 
work was .done by skilled operatives, but 
their activities were organized by a number 
of individuals who approaohed the con- 
sumers and generally agreed to share with 
the consumers the amounts saved by the 
fraudulent alteration of the meter readings. 
They then employed and made terms with 
the aotual tamperers. The second appel- 
lant was one of the organizers. The thefts 
which were charged against the first appel- 
lant were at his Cinema. The facts as to 
the aotual theft were held to be proved 
both by the Magistrate and by the High 
Eourt It is not now suggested there was 

no evidence to justify the findings on these 
matters. 


In order to examine the main questioi 
of law whioh waa raiaed, viz the ooDstruo 
tion of 8. 939 (d). Civil P. C.. it ia neoessarj 
to traoe in the briefe8t manner poaaibli 
the ooarae of the prooeedinga. On 17tt 
November 1934, the Electricity Corpora, 
tion having obtained suffioient prima facie 
materials to justify that oonrae, lodged a 
oom plaint before the Chief Presidency 
Magistrate at Calcutta that their electri. 
oity waa being atolen, with particular refer, 
enoe to the first appellant's Cinema and 
also to another oinema with whioh he waa 
not oonneoted. The polioe investigated the 
matter and on 99th January 1935, made a 
report to the Chief Presidency Magistrate 
naming 93 persons including the two 
appellants and aoousing them of being par. 
ties to a onminal oonspiraoy at Calcutta, 
ttowrah and other places in British India 


to commit theft of the Corporation’s elec- 
tric energy and of dishonestly abstracting 
and using eleotrioifcy in pursuance of that 
conspiracy at the two cinemas and other 
places in British India. Mr. Sinha, the 
Chief Presidency Magistrate, who com- 
menced the hearing on 29th January 1935, 
framed charges against 12 persons of the 
23 persons accused, after hearing evidence 
in chief from 36 persons, the most impor- 
tant witnesses being three approvers. The 
oharges framed against appellant 1 were 
as follows : (1) jointly with the other 
aooused, including appellant 2 : 

That you between January 19?4, and 20th Janu- 

at 2 and 2/1 Chittaraojan Avenue 
(Bharat Lakami Picture Home), Jupiter Cinema, 
66/2 BeadoD Street, Sealdah Hotei, 225 Harrison 
Road and other places in Caloutta, Howrah 
and 24- Perganaa, aloDg with Krishna Chandra 
Bhome, Bbolanath Chatterjee, Hardwar Bmch, 
Aewioi Kumar Panja, Nanilal Ghose alias Non! 
Mistri, Pucu, Md. Abdul Azim and Bhudeb Chan- 
dra Beth and others were parties to a oriminal 
oonspiraoy to commit theft (dishonest consump- 
tion or user) of eleotrio energy belonging to the 
Caloutta Eleotrio Supply Corporation Limited by 
tampering wuh meters at the premises of the con- 
sumers and that in pursuance of the said compl- 
raoy theft of electric energy was in faot committed 
at Bharat Lakami Picture House. Jupiter Cinema 
and other plaoea aDd thereby committed an offence 

E a Qn h t n , 16 UDder 8 * 120 " B ’ l * R 0 • read 

B 39 Eleotrioity Aot, and 8. 979. I. P. O., and 
within the oognizanoe of this Court. 


(2) against appellant 1 alone : 

That you between April 1934, aod 16th Jauu- 
ary 1936, at Bharat Lakehmi Picture House eliuate 
a? 2 and 2/1 Chittaranjan Avenue, Police 8tation 
Jorabhanko, Caloutta, committed theft (by dis- 
honest consumption or mer) of eleotrio energy 
belonging to the Calcutta Eleotrio 8upply Corpo- 
ration Limited and thereby committed an offnnee 
punishable under 8 39, Eleotrioity Act (9of 1910) 

read wuh 8 379, I. P. 0. and within the oognl- 
aanoe of this Court. 5 


Against appellant 2 there was in addi- 
tion to the joint charge against all the 
aooused, two other oharges of whioh one 
is here material. This was as follows : 

That you between April 1934 and 16th January 
1936, at Bharat Lakbhml Pioture House abetted 
.Babulal Chowkhani in the commission of the 
offenoe of theft (by dishonest ooDsumption or user 
of eleotrio energy belonging to the Calcutta Eleo- 
trio Supply Corporation Limited whioh offence 
was committed in oonsequenoe of your abetment 
and you have thereby committed an offenoe 
puoibhable under S. 109, I. P. 0 read with 8 B9 
Electricity Act, (9 of 1910), and 8 379, I.P. G* 
and within the oognizanoe of this Court. * " 

These oharges having been framed in 
aooordanoe with S. 954, Criminal P. 0.’ 
the trial prooeeded before the Chief Presi.' 

A ^ — a great mass 

of evidence both for fche proseoution and 


132 Privy Council Babulal v. Emperor f Lord Wright) A. I. R. 

the defence. On 6th June 1935, he deli- he was framing the charges prima faoio 


vered judgment, finding that the charge of 
oonspiraoy was proved against seven of 
the accused, including the two appellants, 
and acquitted the others. He found the 
charge of theft proved against appellant 1 
and sentenced him to one year’s rigorous 
imprisonment and a fine of Ks. 1000 on 
that charge. He passed no separate sen- 
tence on the charge of oonspiraoy. The 
Chief Presidency Magistrate found appel- 
lant 2 guilty of oonspiraoy and of abetment 
of theft, and sentenced him to two years’ 
rigorous imprisonment on the latter oharge. 
He passed no separate sentence on the 
oharge of oonspiraoy. On a further oharge 
in respect of a cinema other than that 
of appellant 1, the Jupiter Cinema, appel- 
lant 2 was acquitted. It is not relevant 
to discuss what was the result in respect 
of the other persons who were oonvicted. 
Both appellants appealed to the High 
Court. On 10th July 1936, the judgment 
of the Court was delivered by Derby- 
shire C. J. and Costello J. So far as con- 
cerned the oharge of oonspiraoy, the High 
Court held that the oonspiraoy oharge 
was not proved and in that respect reversed 
the decision of the Magistrate and set 
aside the convictions on that oount. The 
only oonspiraoy oharged was one single 
oonspiraoy between all the accused, con- 
sumers, organizers and tamperers. The 
Court held that it might well be that all 
the organizers and tamperers were acting 
in oonoert in suoh a manner as to consti- 
tute a criminal oonspiraoy within the 
meaning of S. 120-B, I. P. C. but that 
there was no evidence to justify the find- 
ing that all the oonsumers were aoting in 
oonoert with all the organizers and tam- 
perers so as to constitute the single em- 
bracing oonspiraoy which was oharged. 
The oharge could not be established merely 
beoause of an agreement between eaoh 
consumer and the particular persons who 
oarried out the tampering operations in 
oonoert with him and for his individual 
benefit. But the Court held on the oon. 
struotion they adopted of 8. 239 (d), Cri- 
minal P. 0., that the trial as a whole 
was not vitiated by reason of misjoinder 
of persons and oharges. They held that 
there was no reason to hold that the 
Magistrate in framing the oharges was 
aoting with any evil motive but found that 
he was bona fide of opinion that the evi- 
denoe given in ohief by the prosecution 
before him at the stage of the oase when 


warranted him in charging the oonspiraoy 
as he did. However mistaken his view 
might turn out to have been, he was judi- 
cially exercising the discretion given him 
by 8. 239 (d) in framing the oharges as 
directed by 8. 254. They accordingly 
decided that the proceedings involved no 
breaoh of the provisions of 8. 239 (d) and 
that they were not illegal or invalid. The 
Court further held that the form of the 
oharges had caused no prejudice to the 
accused but that the "Chief Presidency 
Magistrate had dealt with the evidence 
against each individual accused carefully 
and conscientiously.” This conclusion of 
the Court had reference to the speoifio 
oharges of overt acts of theft or abetting. 
The Court finally said : 

If we had the slightest reason to suppose that 
any of the convloted persons bad been unfairly 
dealt with by reason of the whole body of them 
having been oharged with oonspiraoy we should 
have felt it our duty to quash the proceedings. 

It is fortunate for the prosecution that although 
we have given the olosest attention and consi- 
deration to the points urged by the learned advo- 
cates appearing for the appellants, we have not 
come to any suoh oonolusion. The pieoe9 of 
evidence which Mr. Garden Noad said would not 
have been admissible but for the existence of the 
charge of oonspiraoy, and also those pieoea of 
evidence whloh Mr. Garden Noad declared would 
not be admitted in any event, none of these 
things have, in oar opinion, had any influenoe 
adverse to the interost of the convloted persona or 
any of them. 

This conclusion is one whioh fcheir Lord, 
ships after a oareful consideration of the 
evidenoe find no reason to dissent from. 
They also agree with the views of the High 
Court on the oonstruotion and effeot of 
8. 239 fd) and on its application in the 
present oase. Before explaining in detail 
their reasons for so agreeing, their Lord- 
ships observe that they will reserve for 
later discussion oertain minor objections 
urged on behalf of the appellants, whloh 
have been likewise rejeoted by the High 
Court, rightly as their Lordships think. Ift 
has been taken as Bottled law on all sides 
throughout these proceedings that the 
infringement of S. 239 (d) would, if made 
out, constitute an illegality, as distinguished 
from an irregularity, so that the oonvio- 
tion would require to be quashed under the 
rule stated in 28 I A 257, 1 as contrasted 
with the result of an irregularity, as to 

1. Bubramania Alyar v. King-Emperor, (1908) 
36 Mad 61=28 I A 267=11 ML) 833=8 
Bar 160 (P 0). 
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which 54 1 A 96 2 is an authority. Their Lord- 
ships will assume that this is so, without 
thinking it here necessary to discuss the 
preoise soope of what was decided in 28 
^ ^ f because in their understanding 
of S. 239 (d) that question does not arise. 
The Criminal Procedure Code contains a 
collection of statutory rules. S. 5 (l) pro- 
vides that all offences under the Penal 
Code shall be investigated, inquired into, 
tried, and otherwise dealt with according 
to its provisions. The language of the 
Code is therefore conclusive and must be 
construed according to ordinary principles 
iso as to give effect to the plain meaning of 
the language used. No doubt in the case 
of an ambiguity, that meaning must be 
.preferred which is more in aooord with 
justioe and convenience, but in general the 
words used read in their context must pre- 
vail. Ss. 239 falls within Ch. 19, whioh 
deals with the form of charges and the 
jomder of charges. Under the latter divi- 
sion fall 8. 233 to 240 inclusive. S. 233 
states the general rule that for every dis- 
tinct offence of whioh any person is 
accused there shall be a separate charge 
and each oharge shall be tried separately, 
exoept in the cases mentioned in 8s 234 

*“■ 239 i 8s - 234 ’ 235 2B 4 6 

deal with the joinder and trial of different 
offences against the same accused. 8 239 

fit? 5* the H der iD 0DQ and 

trial of several persons. 8. 239 (d) if 
written out in full would read thus • 

mffted in r8 th DS aC ° Ufl i different offences com- 
muted in the course of the same transaotlon may 

be charged and tried together and ihp *>*<-**▼• * ^ 

contained in the forme/paTof thl OhaX ? 

offeno 0 g to be dealt with in the same Trial 
But it does not import either expressly or 

the hmifca t i °n set out in 
fj 234 ao °ording to whioh not more than 

within the"™ ° f ® ame kind committed 

Paoa of 12 m °nths can be tried 

B 235 a)” f 6 1 ! mitati °n contained In 
only be tried together if fc^el T*™ ° an 

fl ne8 th f a ° fcS 80 oonneoted together* as° to 

form the same transaction in whioh ° 
there is no specific limit of number Nor 
ia^the re any limit of number nll Z 

2 ‘ A p b o U L=i h ooTc V 2 

259=5 Kang 53 (1^ A 96=23 ° r L J 
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specified in S. 239 (d). The one and only 
limitation there is that the aoousation 
should be of offences "committed in the 
course of the same transaction.” What 
ever soope of connotation may be inoluded 
m the words the same transaction, ” it is 
enough for the present oase to say that if 
several persons conspire to oommit often 
oes, and oommit overt acts in pursuanoe of 
the oonspiraoy (a ciroumstanoe whioh 
makes the aot of one the aot of eaoh and 
aU the conspirators) these acts are com 
nutted in the course of the same transao. 
tion, which embraoes the oonspiraoy and 
the aots done under it. The common oon. 
oert and agreement whioh constitute the 
oonspiraoy, serve to unify the aots done in 
pursuance of it So far seems clear ; but 
the point of diffioulty whioh has been 
strenuously argued in this appeal relates to 

fch . a , ° f tlme ID the P^oeediDgs at 

whioh the condition prescribed by the 

clause must be fulfilled. To put it more 

exactly is it enough if the oonspiraoy is to 

be found in the aoousation or must it be 

found in the eventual result of the trial ? 

Is the relevant point of time that of the 

aoousation, or that of the eventual result ? 

.tor the former view there is an unbroken 

series of authorities in the Indian Courts 

but the matter has not until now come 

before the Judicial Committee and must 

now be decided by them. It is a question 

of principle, or, perhaps more oorreotly 
construction. ““y, 

. Theil i Lordships are of opinion that the 
view adopted in India is oorreot, as the 

Thfi h n l C ° Ur A ha | V9 h - 0ld m the Present oase. 
The olause deals with three matters, accu. 

veSt The’ ‘"S. U 8aya nothi “g ab °nfc 
wnr7a fc “ Th conaifil °n « expressed in the 

Tes etc ” TiT 8 a ° OU80d °. f , diff erent offen- 

oes.eto. It does not say rightly aooused” 
or aooused and convioted.” It is on the 
basis of what appears on the faoe of the 

aoousation that the Court may prooeed to 
charge and try. The aoousation is neoes. 
sarily anterior to the exercise of the disore 
tion to oharge and try. These are stages' 
subsequent to the accusation. This view 
is strengthened by referenoe to S. 254 
whioh states the duty of the Magistrate in 
warrant eases such as the oases in q Ue8 
tion here. The duty so stated is that the' 
Magistrate, when evidenoe has been taken 
or at any previous stage of the 

thTfh thafi th f 0 ia ground for presuming 
that the aocused has oommitteR *r, g 

“*“• <*■ si, " £“! 
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tenfc to try and which in his opinion could 
be adequately punished by him, should 
frame in writing a charge against the 
aocused. Similarly in the case of trials in 
the High Court or Courts of Session 
charges will be framed on the accusation. 
It is true that the opinion of the Magis- 
trate may be wrong in law as to there 
being a same transaction, or the evi- 
dence which led him to think prima 
facie that this condition existed, may 
be insufficient or may eventually be falsi- 
fied. It would result in any such events 
that the prosecution is enabled at the 
trial to join separate offences contrary to 
the terms of 8s. 234 and 235. And it has 
been affirmed that improper advantage is 
taken of & 239 (d) so as to bring into one 
proceeding a great number of aooused and 
a great multiplicity of offences, with seri- 
ous hardship and injustice to the aooused. 


If that were indeed the result of the sec- 
tion. as the High Court seem to be appre- 
hensive it might be, it would be much to 
be regretted and might well be a ground 
for an amendment of the section by the 
Legislature, if suoh praotioe prevailed not- 
withstanding the warning of the High 
Court and their determination to see that 
aooused are not being unfairly dealt with 
and to prevent any procedure by which 
oases which should be comparatively short 
and simple become unwieldily complicated 
and lengthy. Bub even so that can he no 
ground why the Court should misconstrue 
the section. Indeed it is difficult to think 
that suoh apprehensions are justified. It 
must be hoped, and indeed assumed, that 
Magistrates will exeroiae their discretion 
fairly and honestly. Such is the implied 
condition of the exeroise of every discre- 
tionary power. If they do not, or if they 
go wrong in fact or in law, then the ao- 
cused has prima faoie a right of recourse 
to the Superior Courts by way of appeal or 
revision. The passage already quoted from 
the judgment of the High Court shows 
how vigilant and resolute that Court would 
be to see that the aooused were not pre- 
judiced or embarrassed by an improper 
joinder of charges or of persons aooused. 
These safeguards may well have appeared 
to the Legislature to be sufficient. It may 
seem paradoxical that the prosecution 

advantage of joining 
and different aooused 
allegation of a oonspi- 
agistrate to be prima 


should have the 
different offences 
simply because the 
racy seemed to the 


faoie justified, whereas at the trial the 


allegation breaks down. But the charges 
have to be framed for better or worse, at 
an early stage of the proceedings. It 
would be paradoxical if no one could tell 
till the end of the trial whether the trial 
was legal or illegal. 

Their Lordships decide the question on 
what they regard as the plain meaning of 
the language used. In doing so they are 
in agreement not merely with the oareful 
judgment of the High Court in the present 
oases, but with the various authorities 
which are so fully quoted in that judgment 
that it is not necessary here to quote them 
again. Mr. Carden Noad has however 
contended that at least in the majority of 
the oases oited, the conspiracy was estab- 
lished in the result of the trial so that the 
oharge was justified by the eventual ver- 
dict and it was immaterial whether aoou. 
sation or verdiot were taken as the oruoial 
stage. That is true in some of the oases, 
but does not affect the construction of the 
section, which in one of the earliest. 30 
Bom 49 3 in 1905, was clearly and oorreotly 
explained in the following words of Batty J. 
at page 54 : 

Seotion 239 admits of the joint trial when 
more persons than ooe are aooused of different 
offeooes committed in the same transaction It 
suffioes for the purpose of justifying a joint trial 
that the acousation alleges the offenoes com- 
mitted by each aocused to have been oommltted 
in the same transaction. 

To refer to only one later case, 53 Bom 
344 4 the oharge of conspiracy failed, but 
the convictions for specific acts were up- 
held. Baker J. at page 351 said : 

So long as the acousation against all the ao- 
oused persons is that they carried out a single 
aoheme by suocoBslve aote, the neoeBsary ingre- 
dients of a oharge regarding the one transaction 
would be fulfilled, and the faot that the conspi- 
racy was not established, would not vitiate the 
trial as regards those aots for whloh the evldenoe 
was auffioient for proof. 

Mr. Carden Noad further oited certain 
oases whioh he said supported his oon- 
struotion of S. 239 (d) because in these 
oases convictions were set aside as not 
satisfying the requirements of the Code as 
bo joinder of persocs and offenoes, though, 
as he contends, the Courts might have 
acted upon S. 239 (d). It is not necessary 
to refer to these oases in detail, because 
they seem to be essentially distinguishable 
in that no conspiracy or joint transaction 
was charg e d. To take one instance in 29 

8. Emperor v. Datto, (1905) 80 Bom 49=2 Or 
L J 579=7 Bom L R 693. 

4. Gopal Raghunafch v. Emperor, (1929) 16 A I R 
Bom 128=116 I 0 243=80 Or L J 588=63 
Bom 344=31 Bom L R 149. 
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Cal 385, 5 a boy was obarged and convicted 
of placing clods on a railway line and two 
other bo\ s at the same trial were charged 
and convicted of rescuing him from legal 
custody. The oonvictions were quashed 
because the three offences were not charged 
as committed in the same transaction and 
the placing of the clods and the resoue 
were on their faoe separate offences In 
their Lordships’ judgment the appeals fail 
in so far as they are based upon 8. 239(d). 
This is the ground on which it seems that 
special leave to appeal was granted. Put 
in any case the further grounds argued on 
behalf of the appellants are not such as in 
their Lordships’ opinion justify in a cri- 
minal matter recourse to the jurisdiction 
of the Judicial Committee. The nature of 
such grounds have often been stated. In 
'54 I A 96 it was contended that inasmuch 
as special leave to appeal had been granted 
the ordinary rules limiting the exercise of 
this, jurisdiction ceased to apply. The 
Judicial Committee rejected that conten. 
tio^ following 41 I A 149, 8 where the 
language in (1887) 12 A 0 4 59 7 was 
adopted and repeated : 

The rule has been repeatedly laid down and 
has been invariably followed that Her Majesty 
Z " review or interfere with the course of 
onminal proceedings unless it is shown by a dis- 
regard of the forms of legal process or by some 
viola* ion of the principles of natural justice or 

been ’done! and injustice ha°s 

. Mother word s fcbe Judicial Committee 
is not a Court of Criminal Appeal. But as 
the further objections raised by the appel 
lants have been argued, their Lordships 
will shortly deal with them. It was 
argued that the speoifio offenoe was 
wrongly charged under S. 39, Eleotri. 
°ity Act, and could only legally be 

° har f d D “ der . S - 44 (o) of ^0 Act! 

wh,°h makes ,fc an offence finfcer aMa j 
wilfully or fraudulently to alter the index 
of a meter or prevent a meter from duly 
egistenng. No doubt a oharge oould have 

onn^H re 0 7fu U . nder fchat section, if the 

the Jurisdiction of the Magis. 

the r^n a i p n 0rder ahouId ba made by 
initiation 1 3°!t rnm6nt oons enting to the 

°» minal P - 0->. had been satisfied as' fn 
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fact it was not. But the existence of 

H. 4t to) does Dot prevent the oharge 

whioh was made under S. 39 from being 

properly made. S 39 is in fact the major 

onenoe. That offenoe was dearly estab 

Jlsbed, beoause the user of eleotrio ourrent 

without the intention of piying is beyond 

questiop a dishonest user. That is all that 

is required under 8. 39 which creates a 

statutory theft suffioiently established 

against whoever dishonestly abstracts, 

oonsumes or uses the energy. The teob. 

moal rules applicable to proving the theft 

of a chattel do not apply to proof of this 
Bpeoial onenoe. 

. Tu' S ,“ ifc waa oont!e nded that the oharge 
of theft was not properly framed beoause 

Anr 1 0S ' 3d a mulc, P lioity o( Offences between 
April 1 934 and lfith January 1935 

whereas the offences did not constitute a 

single continuing offence ; they were sepa. 

rate ofifenoes committed on particular 

dates and should have been separately 

obarged. Their Lordships feel that the 

reeLf ' “ ° hl \ r§e was m08t irr0 gular and 
regrettable and one whioh should be 

avoided. But they oannot regard this 
objection as one which in the oiroumstan. 
oes of this oase should reoeive efifeot, espe- 
cially beoause they agree with the High 
Court that no injustice was inflioted on 
the appellants. The specific offences of 
which they were aooused were satisfaoto- 

horJ n y com P eben t evidenoe, oorro-, 

borated in all neoessary respeots. There 1 

was no miscarriage of justice. In addition 

the irregularity was suoh as oould be, and 

was cured under Ss. 225 and 537 by the 

finding that the aooused had not been pre. 

lh £ ' VT P0int fchafc tha obarge of 

theft was bad as not alleging that the 

thefts were committed in pursuance of the 

oonspiraoy and therefore not alleging a 

same transaction, is without substanoe. 

.the spsdfio oharge was dearly to be read 

with the oonspiraoy oharge. In the result 

their Lordships are of opinion that the 

points taken on the appeals on behalf of 

Slh? P p-\ Dt o faiI : aDd that tbe i a< ^£menb 

hi H 'i h T r L fc Wa9 right and sh ould 

be affirmed. Both appeals should be dis 
Majesty. 7 W1 “ hUmbly 80 advisa Hi » 

for AppiS"- diSm “” a - 

Solicitor for Respondent — Solicitor. 00 ' 

India Office . 
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( From New Zealand) 

14th February 1938. 

Lord Wright, Loud Romer, 

Sir Lancelot Sanderson, Sir Sidney 
Rowlatt and Sir George Rankin. 


Charles Francis Martin de Bueoer — 

Appellant. 



J . Ballantyne & Co. Ltd. 

— Respondents. 

Privy Counoil Appeal No. 30 of 1937. 

Contract — Construction — Agreement 
entered into by two parties in London— One 
of them to be employed by other in New 
Zealand on remuneration of seven hundred 
pounds sterling per year — Question arising as 
to whether payment was to be made accord- 
ing to English or New Zealand currency — 
Held that word ‘sterling’ was to be construed 
as signifying English currency in contrast 
with currencies of other countries. 

An agreement waB entered into between the 
respondents and the appellant in London, under 
whioh the appellant was to proceed to New Zea- 
land, there to be employed by the respondents as 
a tailor cutter at a remuneration of seven hundred 
pounds sterling a year. A question arose as to 
whether the appellant was entitled under that 
agreement to be paid according to the English or 
the New Zealand value of the pound: 

Held that the question was purely one of 
construction of the particular oontraot. The 
word 'eterling* was to be construed as signify- 
ing English ourrenoy, in contrast with the 
currencies of other countries, and in parti- 
cular with that of Australia or New Zealand. 
The word was an express term intended toexolude 
and In faot excluding, thoprima facie rule, aooord- 
ing to which New Zealand pound would be meant 
as being ourrenoy of the plaoe of payment. The 
insertion of the word ‘sterling’ was not aoommou 
form in a eervioe agreement like the one under 
consideration. If it was used in a business docu- 
ment in London it naturally meant ‘British 
storling* and nothing else : Case law discussed . 

[P 138 0 1] 

J. D. Casswell and G. Lloyd 

— for Appellant . 

Alexander Ross and Paul Tyrie — 

for Respondents . 

Lord Wright. — This appeal raises a 

short bub interesting question of the con- 
struction of an agreement about whioh the 
decisions in the Courts of New Zealand 
have exhibited differences of opinion. The 
agreement was made in London on 2nd 
August 1932, between the respondents, 
rlesoribed as ' a company incorporated in 
New Zealand, whose London Office is at 
117, Wool Exchange, Basinghall Street, in 
the City of Loudon,” and the appellant, 
described as “Charles Francis Martin de 


Bueger, of 139, Albany Street, Regents 
Park, in the County of London.” Under 
the agreement, the appellant was to pro- 
ceed to New Zealand, there to be employed 
by the respondents as a tailor cutter for 
a period of three years from his arrival at 
a remuneration of seven hundred pounds 
sterling a year. The sole question is whe- 
ther the appellant is entitled under that 
agreement to be paid according to the 
English or the New Zealand value of the 
pound. At the date of the agreement the 
latter was at about 10 per oenb. discount 
as compared with the former, later during 
the period of the service the discrepancy 
rose to 24 or 26 per cent. A speoial case 
was submitted to the Court. It states that 
the appellant had always consistently 
olaimed to be paid the agreed salary ‘‘in 
suoh sums of New Zealand ourrenoy as 
should be the equivalent at the time of 
eaoh payment of the same amount in 
sterling” and that the respondents had 
refused to pay the £700 otherwise than in 
New Zealand ourrenoy. The case stated 
three questions for the opinion of*the 
Court, of whioh the answer to the first is 
decisive of the dispute. It is : 

(1) Was tho plaintiff (appellant) entitled to be 
paid the agreed salary in 6Uoh amounts of New 
Zealand ourrenoy as would be the equivalent of 
sterling aooordlng to the rate of exohaege ourrent 
at the time of eaoh payment ? 

No point is raised on the phrasing of 
this question whioh might seem to suggest 
the answer. Question 2 is whether, if the 
appellant is right in his olaim, the defi- 
ciency on eaoh periodioal payment carries 
interest. This is nob now disputed. Ques- 
tion 3 is whether the payments actually 
made in New Zealand ourrenoy of £700 
were a full discharge of the agreed salary. 
The answer to that question * obviously 
must follow the answer whioh is given to 
the first question. 

Norbhoroft J. in the Supreme Court 
decided in favour of the appellant. He 
held in effeot that the question was purely 
one of construction of this particular oon. 
traob. The use of the word “sterling" 
could nob, in his opinion, be regarded as a 
mere habit of speeoh nob meaning anything 
more than legal tender. In this oontraot 
he thought the word must be oonstrued as 
signifying English ourrenoy in contrast 
with ourrenoy of other countries, and in 
particular with that of Australia or New 
Zealand. He referred to recent oases in 
whioh this oontrast between sterling and 
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other currency was plainly recognized. In 
the Court of Appeal that decision was 
reversed by a majority. Beed Ag. C. J. 
who dissented, held that in the absence of 
the word sterling” the salary would have 
been payable in New Zealand currency 
because it was the currency of the place of 
performance. But the use of the word. 
. sterling, which was not common form 
in a contract of service, in a commercial 
contract drawn and executed in London 
must, in his opinion, be taken to express 
the intentions of the parties as to the 
currency in which the remuneration should 
be paid . He held that “sterling” here 
meant British currency and was in con 
stant use in that sense. Ostler J. as also 
Kennedy J., with whose judgment Blair J. 
agreed took the opposite view. Ostler J. 
held that as in August 1932 the New 
^ealand pound was only at a discount of 
1U per cent, and was not depreciated to 

,, 5 f er cenfc - January 1933, the appel- 
lant was not likely to have exchange 
questions in his mind and if he had, should 
have insisted on less ambiguous language 
than the word sterling,” which he said 
was used both in England and New Zealand 
as meaning the currency which has now 

„ Place ° f gold as le S aI tender. He 

'if °the nJ 6 r t ° 1 a different ^elusion 

if the New Zealand pound had been a 
different unit of account when the contract 

'U934?A C 199 i M at L b folIowed - from 

Zealand C 2 ; that the and New 

Zealand pound were the same and hence 

wa^ , in ^ eW Zealand currency 

Zealand the' 6 P 5. f ° 1 ™ anc e ) since in New 
the ™ 0rd , sterling”, at least until 

the Beserve Bank of New Zealand Act 
1933, meant nothing more than proner 

J= fu nr=, £ 

^ ofTif L , iS°t™ t ph “ ia “ " the 

mu1t E c £ 8, ac h coS°nr C is 0r no t he Sted ™S’ - ‘he 

English pound used in Fn 7 a 1 . dentical wi th the 

tot it is also l 'one and ft f ° r S ° 

Zealand pound. d th Same as tbe Ne ' v 

‘< n J' he Pound in New Zealand is,” he held 

England 9 mereTy U a n VnV h o e f H 

W1 The ob 9 Sa t me name ” : hen ce he concludes ' • 


— — * — - — VA AA ^ 

1. Adelaide Electric Supply Co Lfrl ^ r» 1 

77 S J 913=50 T I R i 4 r 39 C ° m Cas 119 = 
1938 K/18 & 19 


common to New Zealand and to England and will 
be discharged by tender of that which is le<*al 
tender at the place of performance. ° 

T ,^ us 1 i , n his judgment the word “ster- 
ling adds nothing. It merely,” he adds, 

emphasizes what is already clear, that the 

money of account is English.” He seems 

to use interchangeably unit of account and 

money of account, though the former 

should refer to a denomination and the 
latter to a currency. 

^ Bh ® ir 1 L ? rdshi iy. with the greatest res- 
pect, find themselves unable to agree with 
the majority of the Court of Appeal. It 
IS important to realize what (1934) A 0 
122 actually decided. The decision was 
that a sum in pounds” payable under a 
contract made in England but payable in 
Australia was payable not in sterling but 
in Australian currency. The difference in 

money value was very substantial, so that 

to a practical mind it would seem wron« 
to say that the English pound and the 
Austialian pound were the same. Thev 
were only identical in name and as a 
matter of words, though up to 1914 they 
had been the same both in name and in 
fact both being linked to gold and based 
n the same gold coin, the sovereign. This 

£‘‘ ty ln . words combined with practical 
fference in value was expressed by Lord 
Warrington of Clyffe in (1934) A C 122 “at 
p. 138, where he said : 

n«u h /ff Ve come * 0 , fche conclusion that merely as a 
unit of account, the pound symbolized hv tho n * 

a 

means whereby an obligation to pay so m^nv of 
such units is to be discharged. P 7 y of 

of dL W p S iUSt ^L s differenc ein the “means" 
of discharging the obligation, that is, the 

actual currency, which was the essence of 

the case. This practical difference was 

again emphasized in (1936) A C 497 2 

where an Australian taxpayer was objecting 

to convert income received in English 

sterling and left in England into Australian 

ThJfil Cy W ^ 6D maki “ g his tax returns. 

Ihe figure of income, if so converted, was 

substantially higher than it would have 

been if he could have brought in his sterling 

income at its face amount. It was held 
that he was bound to convert the English 
pounds into Australian pounds. The name 
of the measure of the obligation might “e 
identical, but the measure of the value 
connoted or of the means of discharging it 
was different. It j s dear that un der a 
2. Payne v. Deputy Federal • 1 

Taxation, (1936) A 0 497 Commissl oner of 
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contract like that in question what matters 
to the parties is the means (that is, the 
currency) in which the obligation is to be 
discharged. In their Lordships’ judgment 
the word “sterling” was added in the 
agreement in order to define what means 
of discharge, that is, what currency was 
being stipulated. The necessity for adding 
the word was simply because the “unit of 
account” the word “pound” or symbol £, 
is the same both in England and in New 
Zealand. If the word ‘ sterling” had not 
been inserted the salary would have been 
payable in New Zealand currency, that 
being the place of payment, on the prin- 
ciples laid down in (1934) A C 122. 1 The 
effect of that decision was recently sum- 
marized by this Board in (1937) A C 587 3 
at p. 604 : 

It is quite clear that the whole problem [in that 
case] arose because of the divergence in value of 
the two currencies, and it was solved as a question 
of construction by determining what currency in 
the true construction of the contract, was connoted 
by the use of the word ‘pound*. It was held that 
in the absence of express terms to the contrary, or 
of matters in the contract raising an inference to 
the contrary, the currency of the country in which 
it was stipulated payment was to be made was the 
currency meant. Contracts are expressed in terms 
of the unit of account, but the unit of account is 
only a denomination connoting the appropriate 
currency. 

In the agreement here in question, the 
word “sterling” in their Lordships’ judg- 
ment is an express term intended to exclude 
and in fact excluding, the prima facie rule 
according to which New Zealand pounds 
would be meant, as being the currency of 
the place of payment. It is impossible in 
their judgment to regard the word as indi- 
cating simply legal tender at the place of 
payment, New Zealand. The agreement is 
clearly on its face a formal and studied 
document. It is drawn up and executed in 
London between the respondents’ London 
house and the appellant, a London resident. 
The insertion of the word “sterling” is not 
common form in a service agreement like 
this. If it is used in any business docu- 
ment in London it naturally means “British 
sterling” and nothing else. It is used in 
this sense habitually in exchange quota- 
tions and in documents dealing with 
international transactions, in which it is 
necessary to define the currency intended, 
including transactions with the Dominions. 
The contrast between sterling (sc., British 
sterling or currency) and Dominion or 

3. Auckland Corporation v. Alliance Assurance 
Co. Ltd., (1937) 24 AIRPC 54=167 I 0 
3S7=(1937) A C 687. 


Colonial currency is familiar. The con- 
trasted use of these terms is to be found irt- 
seventeenth and eighteenth century autho- 
rities, of which some are cited in (1934)' 

A C 122 1 at p. 153. The contrast between* 
sterling and other currency is also illus- 
trated in the (1932) 43 LI L Rep 378, 4 where^ 
the charterparty distinguished between 
British sterling and Australian currency, 
and also passim in recent judgments in this 
country such as (1934) AC 122 1 and (1937)* 
A C 587 3 (supra). Having regard to the 
place where, and the parties between whom, 
this contract was made, their Lordships- 
are satisfied that the appellant’s claim is* 
well founded. It is not to be forgotten 
that in August 1932 exchange questions 
were matters of business moment. The- 
appellant who was going to New Zealand 
might naturally desire to be assured that 
he would be paid in the currency with 
which he was familiar. 

Their Lordships do not desire to express- 
any opinion on the question whether the 
construction of the agreement would have* 
been the same if it had been made and 
entered into in New Zealand. On this 
question eminent Judges in New Zealand 
seem to differ and their Lordships need not 
decide it on this occasion. But it would' 
not, in their Lordships’ judgment, be right 
to attribute to the appellant, or indeed to 
the respondents’ London house, or to those- 
who drafted the agreement, any familiarity 
with the law and practice of New Zealand 
in matters of currency, or any intention to* 
import that law or practice, whatever it 
might be, into the agreement, which was 
obviously drafted with the idea of elimina~ 
ting any doubt or dispute that the appellant 
would be paid the same amount of salary 
as if he were working in England. For 
these reasons, their Lordships are of 
opinion that the appeal should be allowed 
and the judgment of Northoroft J. restored. 
If the parties are unable to agree on the- 
sum to whioh the appellant is entitled* 
there must be an order for a reference ta 
the Supreme Court to fix it. The appellant 
will have his costs of this appeal and his 
costs in the Courts below. Their Lordships 
will humbly so advise His Majesty. 

r.m./r.k. Appeal allowed . 

Solicitors for Appellant — Lloyd <£ Lloyd- 

Solicitors for Respondents — 

Wray t Smith & Halford \ 

4. Westralian Farmers Ltd. v. King Line Ltd.,. 

(1932) 43 LI L Rep 378=48 T L R 598. 
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(From Madras) 

10th February 1938 

Lords Russell of Killowen, Alness 
and Romer, Sir Shadi Lal and 
Sir George Rankin. 

Raja Bahadur Dhanarajagerji — 
Appellant. 


Raja Panuganti Parthasarathi Raya- 
nim V aru and others — Respondents. 

Privy Council Appeal No. 13 of 1936. 

(a) Mesne profits — Suit for redemption — 
Inal Judge decreeing suit, allowing certain 
amount as mesne profits for only 1914, first 
year for which mesne profits were payable 
under mortgage— Privy Council while restoring 
trial Judge’s order varying it by allowing mesne 
profits from 1914 to date of delivery of posses- 
sion— Held that in arriving at mesne profits for 
*“ e whole period amount specified for 1914 
should not be accepted— Counter interest held 
was payable on amount of interest that was 
payable by plaintiff on mortgage money from 
date it was due to date it was actually paid. 

In a suit for redemption of a mortgage, which 
stipulated that if the mortgage money was paid at 
the latest before 31st August 1914 the defendant 
should refund all rents and profits as from 1 st 

trial Judge while decreeing the suit, 
ordered that if the plaintiff paid into Court the 
mortgage money before 5th March 1919 the defen- 

aa ° Uld reco °; ve J the Property and pay Rupees 
60,000 on account of past mesne profits for 1914 

but awarded no mesne profits for any year after 
that. The money was duly deposited in the 
Court on 5th March 1919. The defendant appealed 
to the High Court but not being satisfied with its 
order appealed to the Privy Council. The Board 
restored the decree of the trial Judge with the 
following variation that the plaintiff was charge- 
able with interest at 6 per cent, per annum from 
1 st September 1914, down to the date when the 
amount was paid into Court. On the other hand 
the defendant must account to the plaintiff for 
mesne profits of the properties from 1st July 1914 
until actual delivery of possession. The delivery 
of possession was given in December 1924. In 
taking accounts the dispute arose whether for the 

Jn t/ ear f 914 the fi g ur © arrived at by the trial 

as in ^ aS ° be ‘accepted or a fresh account taken, 
as in the case of other years : 

edfrom th ® year 1914 not beexclud- 

? ccount and the mesne profits for that 
w^nld be computed afresh. The defendant 
would get credit for the amount already paid hy 

“ • [P 141 0 2 ; P 142 0 1] 

(2) That the Order in Council could not be read 
as directing the defendant to account for gross 
receipt from 1st July 1914 to the date of delfvery 
of possess, on. The decree of the trial Judgj 

a? .roUS't.ri was 
Sr STKSVS 4 


(3) That it was only right as a matter of proper 
accounting that counter interest should be charged 
against the plaintiff on the amount of interest 
with which he was chargeable from 1 st September 
1914 to date of delivery. [P 141 C 2 ; P 142 C 2} 

(b) Mesne profits— High Court in calculating 
mesne profits for a period, relying upon 
average of two years as best basis of Computa- 
tion-Material available difficult — Conclusion 
reasonable and convincing — Privy Council held 
could not interfere with such figure— High 
Court in interest of mortgagee asking him to 
produce figures for deduction of costs of collec- 
tion— Fact that result was unfavourable to 

mortgagee, held no ground for varying cost of 
collection by Board. 

The High Court in calculating the mesne pro- 
fits for certain period, obtained reliable figures 
representing the gross demand attributable to the 
suit lands for two years and took the average of 
these as being in their judgment the best basis 

of co ??£ uta ; fclon afforded. The material available 
was difficult and the conclusion arrived at after 
close scrutiny was reasonable and convincing In 
considering deduction for collection charges, it was 
thought, it was in the interest of the defendant to 
establish specific figures showing the costs of col- 
lection : 

Held that the Judicial Committee of the Privv 
Council would not interfere with such figures 
though they could be criticized in detail. 

Held also that if the result of this endeavour in 
showing collection cost was unfavourable to the 
defendant, the Board would not be right in vary- 
ing the order on that account. [P 142 C 2 j 

■k* -P* E. Pugh, C. Sidney Smith and 
A. S. Krishna Rau Pantulu Garu— 
for Appellant. 

Sir Herbert Cunliffe and P. V. Subba 
Row for Respondents . 

Sir George Rankin —In this case three 
appeals have been consolidated. They arise 
out of an account taken in the Court of the 
Subordinate Judge of Nellore under an 
Order of His Majesty in Council dated 
Joth June 1924, decreeing a suit for 
redemption of a mortgage. The suit had 
been brought in that Court on 27th August 
1915, by three persons who had acquired 
the rights of the mortgagor, the then Raja 
of Kalahasti, in the suit lands under an 
execution sale in February 1915. One of 
them has since died but they may be 
referred to collectively as “the plaintiffs”. 
The person sued as mortgagee was the first 
defendant and the Raja of Kalahasti was 
the second. As the latter was only a formal 
party and took no part in contesting the 

a ^ ^ now dead and 

represented by his son, will be referred to 
herein as the defendant. Execution pro- 
ceedings under the Order in Council were 
begun by Execution Petition No. 63 of 
1924 filed on 1st October 1924, in the 


140 Priyy Council Dhanarajagerji v. Parthasarathi ( Sir George Ranlcin) A. I. R. 


Court of the Subordinate Judge, and on 
22nd December of that year, a commis- 
sioner was appointed to ascertain the 
-mesne profits. He reported on 14th March 
1929, and the Subordinate Judge gave his 
decision on 26th August 1929. Both sides 
appealed to the High Court, the defen- 
dant’s appeal being No. 362 of 1929 and 
4he plaintiff’s appeal, No. 161 of 1*930. The 
High Court dismissed the plaintiffs’ appeal, 
and the defendant’s appeal was successful 
only in part. Hence the defendant has 
brought one appeal to His Majesty (C. M. P. 
No. 1717 of 1933) and the plaintiffs have 
brought two (C. M. P. No. 3685 of 1933 
and C. M. P. No. 2984 of 1933). 

The transaction giving rise to the litiga- 
tion is represented by two instruments 
dated 4th August 1908. One was a convey- 
ance by which the then Raja of Kalahasti 
conveyed certain lands to the defendant for 
the sum of six lakhs ; by the other the 
defendant agreed to sell the said lands 
back to his vendor for six lakhs on condi- 
tion that this sum was paid on 31st August 
in the years 1912, 1913 or 1914. It was 
stipulated that if the six lakhs were not 
paid before 31st August 1914, the agree- 
ment for re-purchase should not be opera- 
tive, but that if it was paid on 31st August 
1914, the defendant should refund all rents 
and profits as from 1st July 1914. 

The plaintiffs maintained that the trans- 
action of 4th August 1908, was a mortgage 
in the form of a conditional sale, and that 
the six lakhs had in conformity with the 
contract been duly tendered to the defen- 
dant, who had refused to reconvey. They 
claimed accordingly a decree for redemp- 
tion, and they asked inter alia to recover 
Rs. 80,000 for mesne profits for the Fasli 
year 1324, that is from 1st July 1914, to 
30th June 1915, together with future 
mesne profits to the date of delivery of pos- 
session. The case of the defendant was 
that the transaction was not a mortgage 
and that tender of the purchase money 
under the contract for re-purchase had not 
been made timeously or in accordance with 
the terms agreed upon. 

At the trial the learned Subordinate 
Judge found for the plaintiffs, holding that 
the transaction of 1908 was a mortgage. 
He made a preliminary decree for redemp- 
tion to the effect that if the plaintiffs paid 
into Court six lakhs before 5th March 
1919, the defendant should re-convey the 
property and should pay Rs. 60,000 on 


account of past mesne profits for Fasli 
1324, together with certain costs. This 
decree was dated 5th October 1918. He 
refused to award mesne profits to the plain- 
tiffs for any year after Fasli 1324, giving 
as his reason that though the six lakhs had 
been tendered in 1914, the plaintiffs had 
not deposited that sum in Court. He 
arrived at the figure Rs. 60,000 upon what 
he described as vague oral evidence, no 
accounts having been filed before him. 
Though he described the materials as 
crude, he said that “on the whole, I think 
it safe to fix the mesne profits for Fasli 
1324 at Rs. 60,000”. The sum of six lakhs 
was brought into Court on 5th March 
1919 and a final decree for redemption was 
passed on 7th October 1919. 

The defendant appealed from both decrees 
to the High Court at Madras whose decree 
is dated 24th February 1921. The High 
Court found in his favour that the trans- 
action of 4th August 1908 was not a mort- 
gage, but held against him that the condi- 
tions entitling the plaintiffs to re-purchase 
had been fulfilled, and that he must re- 
convey the property. Although the ques- 
tion of the amount of mesne profits does 
not appear to have been discussed in the 
judgment, the decree of the High Court 
adopted the figure of Rs. 60,000 (applied 
by the Subordinate Judge to the first year 
from 1st July 1914), and applied it to the 
whole period from that date until delivery 
of possession by the defendant. It also 
directed that the plaintiffs should pay in- 
terest on the six lakhs at 6 per cent, per 
annum from 1st September 1914* to the 
date of deposit. 

The plaintiffs do not appear to have 
been minded to contest the matter further, 
but the defendant appealed to His Majesty, 
contending that the plaintiffs had not ful- 
filled the conditions which entitled them to 
re- purchase the land, and also that the 
right of re-conveyance was personal to the 
Raja of Kalahasti, and did not pass to any 
assignee. On 19th June 1924, v judgment 
was delivered by Lord Blanesburgh on be- 
half of the Board. From this judgment it 
appears that the sole question ultimately 
argued on the defendant’s behalf was the 
question whether the transaction was or 
was not a mortgage. The opinion of the 
Board was to the effect that 

a mortgage and a mortgage only was in the direct 
contemplation and intention of both parties to the 
transaction. 

* Since reported in (1924) 11 A IR P 0 226. 
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On this point they agreed with the con- 
clusion of the Subordinate Judge and dis- 
agreed with the High Court. Their advice 
to His Majesty was expressed as follows : 

The respondents in their Lordships’ judgment 
are entitled to a redemption decree. They are 
chargeable with interest at the rate of 6 per cent, 
per annum from 1st September 1914, down to the 
date when the six lakhs were paid into Court. The 
appellant will be entitled to the interest earned by 
that sum since it was so paid in. 

On the other hand, the appellant must account 
to the respondents for mesne profits of the proper- 
ties as from 1st July 1914, until actual delivery of 
possession to the respondents. The order of the 
High Court should be discharged and with these 
variations the decree of the learned Subordinate 
Judge should, in their Lordships* opinion, be 
restored. 


The terms of the Order in Council ran as 
follows : 


Their Lordships do this day agree humbly t< 
report to Your Majesty as their opinion (1) tha 
the decree of the High Court of Judicature a' 
Madras, dated 24th February 1921, ought to b< 
discharged and that with the following variations 
the decrees of the Court of the Subordinate Judge 
of Nellore, dated 5th October 1918, and 7tt 
October 1919, ought to be restored ; (2) that il 
ought to be declared that the respondents are 
chargeable with interest upon the mortgage monej 
advanced at the rate of 6 per cent, per annum 
from 1st September 1914, to 5th March 1919, upon 
which date the said mortgage money was paid intc 
Court ; (3) that it ought to be further declared 
that the appellant is entitled to the interest earned 
by the said mortgage money since it was so paid 
into Court ; (4) that the appellant ought to ac- 
count to the respondents for the mesne profits of 
the property as from 1st July 1914, until the 
actual delivery of possession to the respondents • 
and (5) that there ought to be paid by the appel- 
lant to the respondents their costs of the appeals 
to the said High Court, their costs of this appeal 

K in the said Court and the sum of 

£551 17s. 6d. for their costs thereof incurred in 
England. 


It has already been explained that the 
disputes now before the Board arise out of 
the accounts which have been taken under 
this Order. Delivery of possession was 
given by the defendant to the plaintiffs in 
ecember 1924, and the computation of 
mesne profits is now the main subject of 
dispute. The first question is whether, for 

fr ° m lst July 1914 ( Fasli 
t lb ? gure of Rs - 6 °.000 arrived at 

by tbe ^ Udge . is to be accepted, or 
whether the Order in Council requires that 

a fresh account should be taken to ascer- 
tain the mesne profits for the first year, no 
less than for the other years up to the date 
of delivery of possession. For the defen- 
dant it is contended not only that the 

4 .vf U1 *? should be accepted for 

the first year, but that it should likewise, 


on the strength of the High Court’s decree 
be accepted for six years thereafter. This 
last mentioned contention must, in their 
Lordships’ view be rejected, notwithstand- 
ing that the Board’s judgment does not 
refer expressly to the matter, since the- 
decree of the High Court was set aside. 
The question as to the first year however 
presents some difficulty. By the Order in 
Council, the decree of the Subordinate 

Judge is restored with the following vari- 
ation 

that the appellant ought to account to the respon- 
dents for the mesne profits of the property as from 
1st July 1914, until the actual delivery of posses- 
sion to the respondents. 

This must prima facie be read as direc- 
ting the account to begin as from lst July 
1914. It is said however that this mean- 
ing should give way to the consideration 
that their Lordships cannot, without diffi- 
culty, be supposed to have overruled the 
trial^ Judge on the question of the first 
year’s profits without mentioning the matter 
specifically. While there is no little force 
in this contention, it may also be consi- 
dered that if it had been intended that the 
accounts for the first year should not be 
gone into, mention of lst July 1914, would 
not have been made, unless accompanied 
by a statement to the effect that the ac- 
counts for the first year already taken were 
not to be disturbed. Moreover, it is not 
clear that the finding of the trial Judge 
amounted, in the strict sense, to the taking 
of an account. The weight to be given to 
such considerations must depend on all the 
circumstances of the case, as well as on the 
exact language of the ordering portions of 
the decree of the Subordinate Judge and of 
the Order in Council. Their Lordships 
have, on this point, reached the conclusion 
that the contention of the plaintiffs must 
be accepted, that the first year (Fasli 1324) 
pannot be excluded from the account and 
that the mesne profits for that year must 
be computed afresh. It will not however 
be necessary to require the High Court to 
pursue any further investigation of the 
accounts in order to include the year 1324, 
learned counsel on both sides having 
agreed before their Lordships to accept for 
that year the average of the first nine 
figures in column 10 of the account contained 
in the High Court’s judgment. This figure, 
with interest thereon, to 26th August 1929 
(the date of the order of the Subordinate 
Judge upon the accounts), as in the case of 
the other years, must be added. Thel 
defendant will however get credit for) 
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Rs. 60,000, the sum paid by him in respect 
of Fasli 1324, with counter interest from 
the date of payment or satisfaction (llth 
August 1920), as in the case of similar 
items already included in the account. 

The plaintiffs further contend that, 
having established that the transaction was 
a mortgage and that the mortgagee did not 
re-convey notwithstanding the tender of 
the mortgage money, they are entitled 
under Cl. (i) of S. 76, T. P. Act, as it stood 
in 1914, to require the defendant to 
account for the gross receipts from the pro- 
perty from 1st July 1914, until the day in 
December 1924, when he made over pos- 
session to the plaintiffs. This contention 
was first raised six months after the date 
of the Order in Council by an application 
in execution (No. 22 of 1925) filed on 18th 
January 1925. Without discussing the 
question whether, had this relief been 
asked for by the plaint, it could have been 
refused, their Lordships are of opinion 
that the High Court were clearly right in 
taking the view that the Order in Council 
directing the defendant to account for the 
mesne profits of the property cannot be 
read as requiring him to account for the 
gross receipt. The decree of the Subordi- 
nate Judge, which is restored with varia- 
tion, and the Order in Council itself must 
be taken to intend the meaning given to 
the phrase “mesne profits” by Cl. 12 of 
S. 2, Civil P. C. This contention of the 
plaintiffs which is the basis of their appeal, 
C. M. P. 2894 of 1933, must therefore be 
rejected. 

Their Lordships are not of opinion that 
the plaintiffs can succeed upon any of the 
remaining contentions raised by them. 
Both sides have sought to induce the 
Board to interfere with the figures arrived 
at by the High Court as representing the 
mesne profits of the years between 1325 
and 1333; but their Lordships are unable 
to discover any question of principle or of 
law upon which the High Court have gone 
wrong. With great care the learned Judges 
have arrived upon difficult material at a 
conclusion which appears to be reasonable 
and convincing. They found it possible to 
obtain reliable figures representing the 
gross demand attributable to the suit lands 
for the Fasli years 1334 and 1335, and 
they have taken the average of these two 
years as being, in their judgment, the best 
basis of computation afforded by the evi- 
jdence. They have arrived after close scru- 


tiny of detail at a reasonable figure in 
respect of deductions to be made for each 
year under different heads. Such figures 
can always be criticized in detail but no case 
has been made out calling for revision of 
these figures by the Board. 

The plaintiffs having alleged that the 
defendant had acted fraudulently and im- 
properly .in letting lands to tenants, the 
High Court has permitted independent 
proceedings in execution to continue as to 
this claim; and their Lordships are unable 
to discover that the plaintiffs have any 
grievance either as to this matter, or as to 
the refusal of the High Court to entertain 
claims for further mesne profits in respect 
of premiums received from new tenants. 
The defendant has objected that he should 
have been allowed a deduction of ten per 
cent, for collection charges, independently 
of his establishing this figure by evidence, 
[62 I A 53 1 ], but it appears that it was 
thought to be to his interest in the Courts 
below to establish specific figures show- 
ing the cost of collection. This indeed was 
the form given to his contention in his 
case on this appeal. If the result of this 
endeavour has been somewhat unfavourable 
to him, their Lordships do not think it 
right that the High Court’s order should 
be varied on that account His contention 
that interest should not have been allowed 
upon mesne profits is clearly answered by 
the definition in the Code, S. 2 (12). 


There remains however one matter upon 
which the defendant must succeed. The 
Order in Council (in agreement with the 
High Court’s decree) finally determined 
that the plaintiffs were chargeable with 
interest at six per cent, per annum from 
1st September 1914, to 5th March 1919 , 
the date upon which the six lakhs were! 
paid into Court. This interest amounted 
to Rs. 1,62,400 as on 5th March 1919. In 
their Lordships’ view it is only right as ^ 
matter of proper accounting, that counter 
interest should be charged against thej 
plaintiffs on this sum if, on the other side! 
of the account, they are to be credited with 
interest upon the whole of their claim 
from 1914 onwards. There is no distinc- 
tion between this item and the items for 
which the plaintiffs admit that counter 
interest must be computed, by reason of 

payments received by them on account of 

— ■ - 

1. Secretary of State v. Saroj Kumar Acharjya, 
(1935) 22 AIRPC 49=151 1 0 1=62 I A 53 
=6*2 Cal 499 (P C). 
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•their claim. If the two sides of the account 
are to be made out separately, and a 
‘balance struck only at the end, it is neces- 
sary that each side should be comparable 
with the other. The account in this case 
•runs from 1914 to 1929. The learned 
Judges of the High Court seem to have 
misunderstood the defendants contention 
-on this point. The Order in Council di- 
rected that the six lakhs should carry inter- 
est for a given period. It was not neces- 
sary that it should direct how this credit 
should be treated in account. This how- 
ever is the only point on which, in their 
Lordships’ view, the defendant’s appeal can 
'be accepted. 

Their Lordships will humbly advise His 
Majesty that the appeal of the defendant 
should be allowed in part and that he 
should have credit in account for counter 
interest at six per cent, per annum on the 
sum of Bs. 1,62,400, from 3rd March 1919, 
to 26th August 1929. Also that of the 
.plaintiffs’ appeals C. M. P. 2894 of 1933 
should be dismissed and C. M. P. 3685 of 
1933 should be allowed in part; and that 
in respect of the Fasli year 1324, mesne 
profits should be computed, based upon the 
average of the nine years, 1325 to 1333, as 
set forth in column 10 of the account above 
mentioned, together with interest to 26th 
-August 1929; proper credit being given for 
what the plaintiffs had received in respect 
of Fasli 1324. The sum of Bs. 6,23,665-1-0 
-in Cls. 1 and 2 of the order of the High 
•Court should be adjusted accordingly but 
save as aforesaid the order of the High 
<3ourt should stand including its provisions 
<as to costs. There will be no order as to 
ifche costs of this consolidated appeal. 

V.B.B./r.k. Order accordingly . 

Solicitors for Appellant — 

Hy. S. L. Polalc & Co. 

Solicitors for Bespondents — 

Harold Shepherd. 
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( a ) Trade Mark — Registration — Words 
merely descriptive of patented product cannot 
be registered as trade mark — Descriptive words 
may however have acquired secondary meaning 
indicative of origin — Where words in addition 
to their being descriptive of goods are also the 
name of product of which those goods are com- 
posed and are also in common use, it is difficult 
to conceive that they could acquire secondary 
meaning. 

Where a name is merely descriptive of the 
patented product or of the character and quality 
of the goods in connexion with which it is used, 
the name, after the patent has expired, cannot be 
registered as a trade mark because it would be 
attempting by registering the name of the patented 
product to prolong the patent monopoly. It is 
however clear that such a descriptive word may 
possibly have acquired a secondary meaning, and 
have come to mean or indicate that the goods in 
connexion with which it is used are the goods of 
a particular manufacturer, in other words that 
the word in question has in its secondary meaning 
become indicative of origin. But the onus on the 
person who attempts to establish this secondary 
meaning is a Jieavy one. If in addition to being 
descriptive of the goods in connexion with which 
it is used, it is in fact the name of the product of 
which those goods are composed, then a state of 
affairs exists which makes it extremely difficult 
that the word should ever become indicative of 
origin so as to render it capable of registration as 
a trade mark. The difficulty may sometimes bo 
overcome in a case where the alleged trade mark 
is in fact a description of the goods, but is not 
recognized by the trade or the public as being such, 
and is taken by them as being a fancy name, e. g., 
where a chemical description not generally known 
to the public has been adopted, or where an unusual 
substance unknown to the public is being used in 
the manufacture. Where the words are purely 
descriptive and in common use it is even more 
difficult to conceive a case in which they could 
acquire a secondary meaning. In order to ascertain 
whether words have acquired secondary meaning 
it is of primary importance to see how the manu- 
facturer used the words, i. e. to see whether he 
used them as a trade name or common law trade 
mark for the purpose of indicating the origin of 
the goods, or whether they were used by him 
merely descriptively. [P 146 C 2; P 147 C 1, 2] 

(b) Trade Mark — Passing off — Expiry of 
patent — Rival manufacturer manufacturing 
goods similar in appearance as patented goods 
and adopting to them descriptive name by 
which patented goods had been known — Manu- 
facturer is not guilty of passing off. 

It is difficult where a name is descriptive of 
patented product to conceive that a manufacturer 
could be held guilty of passing off, if he manu- 
factured the goods in accordance with the expired 
patents, and the only similarity between the 
rival goods lay in the appearance of the goods so 
manufactured and the application to them of the 
name by which the patented goods had been 
known. It is conceivable that in the case of a 
patent, long ago expired, the evidence might pos- 
sibly establish that the name had become distinc- 
tive of a particular manufacturer rather than 
descriptive of the goods, with the result that other 
manufacturers of the goods could be compelled to 
adopt some means of effectively distinguishing 
their goods from those of the particular manu. 
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facturer. But difficult as such a case is to prove 
in the case of a descriptive word, it must be 
additionally difficult in the case where a word is 
the name of goods as well as being descriptive of 
those goods. (P 152 C 1] 

Sir Stafford Cripps, W. N. Tilley (Cana- 
dian Bar), R. C. H. Cassells (Canadian 
Bar) and G. H. Tookey — for Appel - 
lants. 

Russell S. Smart (Canadian Bar) and 
Christopher Robinson (Canadian Bar) 
— for Respondents . 

Lord Russell of Killowen. — In this 

case the Canadian Shredded Wheat Co., 
Ltd. (hereinafter referred to as the plaintiff) 
sued two defendants in the Supreme Court 
of Ontario, claiming an injunction to res- 
train an alleged infringement of registered 
trade marks and passing off of goods, and 
damages. The trial Judge dismissed the 
action with costs. The plaintiff appealed 
to the Court of Appeal for Ontarfo, and the 
appeal was dismissed with costs. The 
plaintiff now appeals to His Majesty in 
Council. The circumstances which have 
given rise to this litigation are exceptional, 
and must be stated in some detail. On the 
27th May, 1896, one Henry D. Perky 
obtained a grant of Canadian Letters Patent 
(No. 52428) covering a new product which 
he had invented, and a process and machine 
by means of which the new product was 
prepared or produced. According to the 
patent, wheat is taken in berry form and, 
after being thoroughly washed, is boiled for 
about an hour. It is then dried for some 
hours. The berries are then passed bet- 
ween compression rollers, one or both of 
which is or are provided with a series of fine 
circumferential grooves whereby the berries 
are mashed, and their outer bran coats, 
gluten layers and starchy interior portions 
are thoroughly incorporated together and 
forced into the grooves whence the resultant 
food is discharged by means of a comb 
in light porous and tender threads or 
filaments into a pan or other receptacle, or 
upon a moving receiver whereby they may 
be disposed in layers.” The specification 
then proceeds as follows : 

The food as discharged from the rolls is ready 
for use without further cooking, or it can be shaped 
for baking in various ways. 

The food presented is a purely cereal product, 
and all the parts of the berry aro given to the con- 
sumer in attractive form. No chemical change is 
set up therein by the uso of ferments or other 
foreign ingredients, and the percentage of water in 
the food is much less than in ordinary bread. 

The article as produced is a food or bread com- 
posed of superposed or massed layers or deposits 


of comparatively dry externally rough, porous,, 
sinuous threads or filaments of cooked whole 
wheat, containing intermixed the bran, starch and 
gluten of the entire berry, and which is absolutely 
free from leavening or raising material or their 
products. 

The apparatus for carrying out the pro- 
cess is then described, and finally the 
product, the process and the apparatus are 
severally claimed, the claim for the inven- 
ted product being thus phrased : 

A food or bread composed of superposed or 
massed layers or deposits of comparatively dry, 
externally rough, porous, sinuous threads or fila- 
ments of cooked whole wheat containing intermix- 
ed the bran, starch and gluten of the entire berry 
and which is free from leavening or raising 
material or other products. 

It will be seen that the invented product • 
is the food as discharged from the rollers, 
which may be either collected in a recep- 
tacle, or formed into layers by means of 
a moving receiver, and which may be used 
in its then condition or may be further 
cooked by being baked in shapes. On the 
13th August, 1901, Perky obtained a grant 
of Canadian Letters Patent (No. 72695) for 
improvements in and relating to machines 
for making biscuits and other articles. 
This patent covered the machine which 
was used by the plaintiff for the production 
of biscuit shapes, composed of the new 
product (the subject of Patent No. 52428) 1 
which issued from the rollers on to a tra- 
velling band. The new product was called 
and was known by the name of shredded 
wheat. Although the process covered by 
Patent No. 52428 may be strictly a mash, 
ing rather than a shredding process, the 
product in fact presents every appearance - 
of having been shredded; and it is to be 
observed that the patentee in his Patent . 
No. 72695 himself refers to the process as • 
“shredding the grain”. There can be no man. 
ner of doubt that the name shredded wheat 
very aptly describes the new product. The * 
new product was first marketed in Canada 
in the year 1898 by a company which was - 
registered in the United States of America, 
and which had its factory in that country. 
It continued to be imported from the United 
States into Canada and sold there to some * 
extent for some six or seven years. In the * 
year 1904 the plaintiff was incorporated 
under the laws of the Province of Ontario. 
It acquired the goodwill of the business in 
Canada of the company which was at that • 
time importing the product into Canada 
and selling it there. It built a factory for 
its manufacture on the Canadian side of 
Niagara Falls and in 1905 commenced and 
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has ever since continued to manufacture 

the product in Canada and to sell it there. 

The product was sold in two forms. The 

one a biscuit which consisted of the 

shredded wheat produced by the process 

and apparatus protected by patent 

No. 52428, after it had been panned and 

cut for baking by the apparatus protected 

by patent No. 72695 and baked. The 

other a biscuit made of the same material 

cut in a flattened and compressed form, 

which the plaintiff sold under the name 

Triscuit . The trade in Triscuits was 

small, but the plaintiff’s trade in the other 

biscuit undoubtedly developed large pro- 
portions. 


The Patent No. 52428 expired in the 
year 1914. Down to that time no one had 
sold or could sell the product known as 
shredded wheat in Canada except the plain- 
tiff and its predecessors- in- title. In other 
words, for some 17 or 18 years the plaintiff 
and its predecessors had enjoyed the mono- 
poly of selling the patented product in 
Canada. Upon the expiry of the patent 
anyone in Canada could make it. The 
patent No. 72695 expired in 1919. The 
plaintiff’s monopoly thereunder then ceased 
and any manufacturer of the product in 
Canada could use the apparatus covered by 
that patent, for the purpose 'of panning 
and cutting the product for baking. Any- 
one would be entitled to sell in Canada the 
articles so produced as shredded wheat, or 
shredded wheat biscuits, provided that in 
so doing he did not (l) infringe some other 
person’s trade mark or (2) pass off the 
goods as being the manufacture of some 
oth ? r person. In 1912 the plaintiff had 
registered in Canada as a trade mark “to 
be applied to the sale of shredded cereal 
biscuit, a picture of a shredded wheat 
biscuit in a dish or bowl, with a spoon rest- 
ing in the bowl. The biscuit as depicted 
shows the shape, resembling somewhat a 
little pil ow or roll, which the biscuit 
apparently necessarily assumed after the 
aiticle, which resulted from the product 
having been panned and cut by the appara. 

L U l Pat6nt No * 72695 » had been 

baked. -For some years after the expiry of 

the two patents the plaintiff continued in 

fact to enjoy its monopoly in Canada. No 

rival manufacturers appeared upon the 
scene. ° 

rr ^ stra “ ge event happened. The 

K 6d n Stat6S > C T P u ny (The Natural 
•fcood Company) which had in 1904 sold 

the goodwill of its Canadian business to 


the plaintiff, had changed its name to The 
Shredded Wheat Co. In March 1924, it. 
applied to have registered as its trade mark 
in Canada in respect of biscuits or crackers- 
the words Shredded Wheat”, alleging, 
(amongst other things) that from 1st Janu- 
ary 1894, to date it had adopted and used 
the said trade mark by applying it to- 
cartons containing the biscuits, that no 
other person had used the mark in Canada 
in connection with the sale of goods and 
that it had had a factory at Niagara Falls,. 
Ontario, for a great number of years. Here- 
was a pretty confusion of ideas and entities; 
but the words Shredded Wheat” were in 
fact registered in the Trade Mark Register 
at Ottawa as the trade mark of the- 
Shredded Wheat Company, to be applied to 
the sale of biscuits or crackers. And the 
words remained so registered for more 
than three years. The registration, how- 
ever, was cancelled in September 1927. On 
20th March 1928, the words “Shredded 
Wheat” were registered as the plaintiff’s 
trade mark to be applied to the sale of 
biscuits and crackers; and on 3rd April 
1929, the same words were registered as its 
trade mark to be applied to the sale of 
cereal foods cooked or prepared for con- 
sumption. In the year 1934 the Kellogg 
Company of Canada, Ltd., defendant 1 to 
the action (hereinafter called Kellogg’s) 
began to sell in Canada biscuits made of 
shredded wheat. Among their customers 
was a retail grocer one Solomon Dassin 
(defendant 2 to the action) who in turn 
resold some of the said biscuits to his retail 
customers. The plaintiff immediately issued 
the writ in these proceedings and obtained 
an undertaking (without prejudice) which 
had the effect of stopping the alleged 
wrongful sales until the trial or other final 
disposition of the action. 

The biscuits sold in Canada by the defen- 
dants were made by the same or substan- 
tially the same process as that by which 
the plaintiff’s biscuits are made. In other 
words the patented processes were used 
and the patented product was thereby 
produced. The biscuit manufactured by 
Kellogg’s, though of the same pillow or 
sausage roll shape, was some 25 per cent, 
shorter in length. It would seem from the- 
evidence that the rounded pillow shape is 
the result of puffing-up in the baking of 
the product, after it has been panned and 
cut by the apparatus protected by Patent. 
No. 72695. The length and width would 
be determined by the width of the stream 
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of the product and the spacing of the 
•cutters. Kellogg’s sold their shredded wheat 
'biscuits in cartons, each containing 15 bis- 
cuits packed in five layers of three biscuits 
•each, the layers being separated by a cor- 
rugated separator or pad. The carton con- 
tained on each of its four sides and also on 
the top and bottom the words “Kellogg’s 
Shredded Whole Wheat Biscuit”. On the 
top and bottom appeared the words “Made 
in U. S. A.”. On the two broad sides 
appeared the words “W. K. Kellogg” and 
“Kellogg Company, Battle Creek, Michi- 
gan”. The cartons made it plain for all the 
world to see that the contents of the car- 
tons were biscuits composed of shredded 
wheat, manufactured by a U. S. A. com- 
pany called Kellogg Company. No passing 
•off by means of get-up of the cartons is 
alleged or could be alleged by the plaintiff. 
Indeed Kellogg’s carton was in all respects 
quite different in get-up and appearance 
from the cartons in use by the plaintiff. 
Apart from a question of passing off by 
reason of the form or shape of Kellogg’s 
biscuit, the plaintiff’s claims to relief are two, 
and are both founded upon the use by 
Kellogg’s of the two words shredded wheat. 

In the first place the plaintiff claims an 
injunction to restrain the defendants from 
infringing the registered trade marks con- 
sisting of the words “Shredded Wheat” by 
the^use -of the words “Shredded Wheat,” 
or Shredded Whole Wheat” or “Shredded 
Whole Wheat Biscuit” or any words only 
colourably differing therefrom. As to this 
claim their Lordships at this stage content 
themselves with observing that if the 
plaintiff s said trade marks are valid trade 
marks there can in their opinion be no 
doubt that the defendants by selling bis- 
cuits as shredded whole wheat biscuits do 
infringe those marks. If the plaintiff suc- 
ceeds on the first claim, no injunction in 
respect of alleged passing off by the use of 
the words shredded wheat would be requir- 
ed. But in the event of the trade marks 
being held invalid the plaintiff asks for an 
injunction to restrain the defendants from 
(putting it shortly) by the use of the same 
words or any words only colourably differ- 
ing therefrom, passing off Kellogg’s bis- 
cuits as the plaintiff’s biscuits. Their 
Lordships proceed to deal with these alter- 
native claims, each of which as will be 
seen involves a consideration of the ques- 
tion of the aptness or capability of the 
words shredded wheat to distinguish the 
product or article manufactured by the 


plaintiff from a similar product or article 
manufactured by anyone else; or their 
aptness or capability of indicating that 
goods to which they are applied are the 
exclusive manufacture of the plaintiff. 

The plaintiff’s first trade mark was not 
registered until the year 1928, when appli- 
cation was made to register the words 
Shredded Wheat” to be applied to the sale 
of biscuits and crackers. For years down 
to 1912 the plaintiff had been the sole 
manufacturer of biscuits composed of a 
patented produot to which had been given 
the name shredded wheat, a name, as their 
Lordships think, completely descriptive of 
the patented product. There can be little 
doubt that had the plaintiff, when the 
patent expired, attempted to register the 
words “Shredded Wheat” as a trade mark 
for the sale of biscuits and crackers, the 
application would have met with short 
shrift. It would be attempting by regis- 
tering the name of the patented product 
to prolong the patent monopoly: and this 
may not be done. Had the plaintiff dur- 
ing the currency of the patent applied to 
the product manufactured by it, a distinc- 
tive trade mark duly registered, it could 
have effectively secured for itself a means 
by which when the patent expired the 
shredded wheat which it manufactured 
would be distinguished from the shredded 
wheat manufactured by others, if and 
when anyone chose to avail himself of the 
right then open to the public of manu- 
facturing shredded wheat. But this the 
plaintiff failed to do, except for the regis- 
tration in 1912 of the bowl and spoon 
trade mark before referred to, and its user 
to the extent which hereinafter appears. 
The language used by Lindley L. J. in 
(1883) 24 Ch D 504 1 at p. 521 may 
properly be quoted in this connexion, viz. : 

I do not mean to say that a manufacturer of a 
patented article cannot have a trade-mark not 
descriptive of the patented article so as to be 
ontitled to the exclusive use of that mark after 
the patent has oxpired; for instance if he impressed 
on the patented articles a griffin or some other 
dovico; but if his only trade-mark is a word or 
sot of words descriptive of the patented article of 
which he is the only maker, it appears to me 
impossible for him ever to make out as a t matter 
of fact that this mark denotes him as the* maker 
as distinguished from other makers. 

The - plaintiff however claims that in the 
interval between the expiry of the patent 
in 1914 and the registration of the trade 

1. In re Palmers Trade Mark, (18S3) 24 Ch D 504 
=50 L T 30=32 W R 306. 
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mark in 1928, no one else (with one 
(possible exception) had manufactured the 
patented product, and that the words had 
dn fact become distinctive of its manu- 
facture and were properly registrable as its 
trade mark .accordingly. The trade marks 
here in question were registered under the 
'Trade Mark and Design Act (E. S. Canada 
1927 c. 201). S. 5 (l) defines what, for 
the purposes of the Act, shall be considered 

and known as trade marks, in the following 
terms : 


Ah marks, names, labels, brands, packages or 
other business devices, which are adopted for use 
by any person in his trade, business, occupation 
or calling, for the purpose of distinguishing any 
^manufacture, product or article of any description 
manufactured, produced, compounded, packed or 
■offered for sale by him, applied in any manner 
whatever either to such manufacture, product 
or article, or to any package, parcel, case, box 
or other vessel or receptacle of any description 
-whatsoever containing the same, shall, for the 

(purposes of this Act, be considered and known as 
trade-marks. 


By S. 13 it is provided that after regis- 
tration the proprietor “shall have the ex- 
clusive right to use the trade mark to 
•designate articles manufactured or sold by 
him”. By S. 11 however registration may 
be refused if the so-called trade mark 
does not contain the essentials necessary 
to constitute a trade mark properly speak- 
ing. * . The effect of this provision is that a 
word is not registrable under the Act as a 
trade mark which is merely descriptive of 
the character and quality of the goods in 
connexion with which it is used : (1911) 
A C 78 2 and (1924) S C E 600. 3 It is 
however clear that such a descriptive word 
may possibly have acquired a secondary 
meaning, and have come to mean or indi- 
cate that the goods in connexion with 
which it is used are the goods of a parti- 
cular manufacturer; in other words that 
■the word in question has in its secondary 
meaning become indicative of origin: (1910) 
1 ip* 1 But the onus on the person 

who attempts to establish this secondary 
I is a heavy one. If in addition to 

; being descriptive of the goods in connexion 
! with which it is used, it is in fact the 
name of the product of which those goods 
i are composed, then it would seem to their 


2. Standard Ideal Co. v. Standard Sanitai 
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Lordships that a state of affairs exists 
which makes it extremely difficult that the 
word should ever become indicative of 
origin, so as to render it capable of regis- 
tration as a trade-mark. The difficulty may 
sometimes be overcome in a case w’here the 
alleged trade-mark is in fact a description 
of the goods, but is not recognized by the 
trade or the public as being such, and is 
taken by them as being a fancy name, e. g. 
where a chemical description not generally 
known to the public has been adopted, or: 
where an unusual substance unknown to' 
the public is being used in the manufacture. 
Where the words are purely descriptive 
and in common use it is even more difficult 
to conceive a case in which they could 
acquire a secondary meaning. It is, how- 
ever, contended that in the present case such 
extreme difficulty has been surmounted, 
and that the evidence has established the 
fact that the words shredded w r heat have 
acquired a secondary meaning, and when 
applied to biscuits mean shredded wheat 
biscuits manufactured by the plaintiff and 
by no one else. Their Lordships therefore 
proceed to consider the evidence, calling 
attention, however, to the fact that the 
oral evidence was in point of time not 
specifically directed to the date when the 
trade mark was registered, but referred to 
the time at which each particular witness 
was speaking and was therefore more 
strictly relevant to the general question of 
passing off. 


In the first place it is of primary impor- 
tance to see how the plaintiff used the 
words shredded wheat, i. e. to see -whether 
the plaintiff used them as a trade name or 
common law trade mark for the purpose 
of indicating the origin of the goods, or 
whether they were used by the plaintiff 
merely descriptively. It was said in argu- 
ment that the way in which the plaintiff 
used the words was irrelevant. Their Lord- 
ships do not agree with this contention. In 
endeavouring to ascertain what it is that 
indicates who is the manufacturer of goods 
great weight must necessarily be attached 
to the steps which the manufacturer takes 
to indicate origin. Indeed the foundation 
of the relief granted in the well known 
case of (1896) A C 199, 6 to which further 
reference must be made hereafter, was that 
the words there in question had been used 
by the plaintiff as a trade mark. There 
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was no question in that case of a registered 
trade mark; but the plaintiff had used the 
words as a common law trade mark. As 
Lord Herschell phrased it (at p. 214) — “he 
has chosen to employ it as his trade-mark”. 
The judgments of Lord Shand and Lord 
Davey in the case in (1899) A C 326° attach 
the same importance to the user of the word 
in question by the person who is claiming 
that a descriptive word has acquired a 
secondary meaning as indicating exclusively 
his goods. Lord Shand (at p. 338) said 
“I am of opinion that the word is purely 
descriptive and was so used by the appel- 
lants.” Lord Davey relied on the appellants’ 
advertisements as showing that they used 
the word as descriptive of the goods and 
not as indicating their origin. Further in 
(1909) 26 RPC 693 7 Parker J. said that 
in the absence of evidence of intention to 
deceive (and there is none such here) the 
inference of probability of deception must 
depend on the circumstances of each parti- 
cular case, including the nature of the word 
or name the use of which is sought to be 
restrained; and he adds the following obser- 
vations most pertinent to the present case : 

It is important for this purpose to consider 
whether the word or name is prima facie in the 
nature of a fancy word or name, or whether it is 
prima facie descriptive of the article in respect of 
which it is used. It is also important for the same 
purpose to consider its history, the nature of its 
use by the person who seeks the injunction, and 
the extent to which it is or has been used by others. 

Before and up to 1928 the plaintiff’s 
shredded wheat biscuits were sold in 
cartons, each containing ]2 biscuits. On 
the top and bottom of each carton appeared 
the words “Shredded Whole Wheat”. On 
one of the broad sides there was a large 
picture of a factory across the top front of 
which were the words “The Canadian 
Shredded Wheat Company Ltd.” : above it 
were printed the words (in large capitals) 
“Shredded Wheat” and (in smaller capitals) 
“Made in Canada” : below it were printed 
the words “The Shredded Wheat Factory, 
Niagara Falls, Ontario”. On the other 
broad side there were printed at the top in 
large capitals the words “Shredded Wheat”, 
and underneath in smaller type and parallel 
columns a series of statements as to the 
merits of shredded wheat and directions — 
such as : 

6. Cellular Clothing Co. v. Maxton, (1899) A C 
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The crispness of its shreds promotes thorough) 
mastication, which is the first process iu digestion. 
Heat the biscuit in the oven to restore crispness; 
then pour hot or cold milk over it, adding a little- 
cream. Salt or sweeten to taste. 

Below occur the following words irt 
capitals and in separate lines as shown by 
hyphens : — “Heat the Biscuit in oven to 
restore crispness” — “As made for 25 years 
— “The Canadian Shredded Wheat Co. 
Ltd.” — “Niagara Falls, Ont. : Canada”. 

There is also a reference to a company in 
London, England, as being the European 
distributors. Occupying one of the narrower 
sides is found a picture of Niagara Falls, 
and on the picture appeared the words The 
Home of Shredded Wheat, Niagara Falls, 
Ontario”. On the other narrower side are 
found the words “The Original Shredded 
W 7 heat,” and, immediately underneath, the 
picture of a bowl containing one of the 
biscuits and a spoon resting in the bowl 
with the words “Trade Mark”. In addition 
further below are found the words 
“Twelve (12) Biscuits” and, in quotation) 
marks, “Its all in the Shreds”. 

A consideration of this carton (Ex. 6), 
which was the form in which the biscuits- 
were, at the relevant times, being sold 
throughout Canada, makes it clear in their 
Lordships’ view, that the plaintiff was in 
no way using the words shredded wheat as 
indicative of the origin of the goods con- 
tained in the carton, but was using them 
only as descriptive of those goods. The- 
indications of origin are the trade-mark in 
association with the factory at Niagara- 
Falls and the name of the company all of 
which are prominently displayed. By that 
carton the plaintiff was telling the public 
as plainly as it could, that shredded wheat- 
need not necessarily be of its manufacture,, 
but that it was the person who was the 
original manufacturer of the product 
known as shredded wheat. The plaintiff 
was in fact using the words shredded! 
wheat to indicate the thing, not the manu- 
facturer, to indicate the stuff of which the 
biscuits were composed, not who made 
them. 

An examination of such advertisements- 
as have been put in evidence leads to the'- 
same conclusion. Ex. 24 contains photo- 
static copies of ten advertisements which 
appeared in issues of The Globe newspaper 
of Toronto during the years 1908, 1910, 
and 1913, at times, that is to say, while* 
the patents were still in force. Three, 
which appeared in 1908, contain no 
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indication of the manufacturer. They 
{praise “Shredded Wheat”. They recom- 
mended a biscuit for breakfast and a 
Ibiscuit for luncheon, the article in each 
•case being described as made of shredded 
wheat. One, which appeared in 1910, ad- 
vertises “Shredded Wheat Biscuits”, urges 
•people to try shredded wheat for breakfast, 
and acquire the shredded wheat habit. 
This advertisement displays prominently 
the name of the plaintiff with the words 
added, “Niagara Falls, Ont.”. The remain- 
ing six all appeared in the year 1913. 
They all (except one) contain prominently 
*the name and address of the plaintiff, 
and in addition the picture of the bowl 
with a biscuit inside and a spoon resting 
in the bowl. The bowl is steaming and 
there is no reference to a registered trade 
mark. The exception is an advertisement 
of Triscuit, which is described as “The 
Shredded Whole Wheat Wafer”. In none 
•of these is there any user of the words 
•shredded wheat as indicative of the manu- 
facturer of the biscuit or triscuit. The 
words are used merely as describing the 
substance of which the biscuit and triscuit 
are composed. Ex. 40 contains a series of 
■advertisements which appeared in The 
Toronto Globe between 1st May 1913, and 
30th April 1915. Down to the end of 
1914, the advertisements of the biscuits all 
contain prominently the plaintiffs name 
-and address, a picture of the bowl, biscuit 
:and spoon : and the words shredded wheat 
•appear to describe the stuff of which the 
biscuit is made. In 1915 the name of the 
jplaintiff drops out of the advertisements, 
’but the picture of the bowl, etc., continues 
•and in addition the following words occur 
Made at Niagara Falls, Ontario”. In these 
•advertisements also the words shredded 
wheat are used merely as describing what 
is the composition of the biscuits and tris- 

* they in vari ably state it thus : — 
Shredded Wheat is made in two forms, 
Biscuit and Triscuit”. Other advertising 
matter was put in evidence, viz. Ex. 10, 
which consisted of a collection of advertise- 
ments in the United States by the United 
States Company which was manufacturing 
shredded wheat at Niagara Falls, N. Y. 
These advertisements only become admis- 
sible and relevant by reason of the evi- 
dence given by Mr. Edwin Wallace. 
Mr. Wallace bad been with the U. S. A. 
company at Niagara Palls, N. Y„ from 
June 1901, until about 1904 or 1905, when 
tie became superintendent of the plaintiff, 


a post which he held until 1924. Mr. Wal- 
lace was asked to look at Ex. 10 and to 
state whether that was the way in which 
during his association with the plaintiff, 
the product had been advertised and des- 
cribed, and he replied — “This is the adver- 
tising which has been carried on for many 
years.” In these advertisements also the 
words shredded wheat are used descrip- 
tively and not as indicating the exclusive 
manufacture of any person. As an instance 
the public is warned — 

Look for the picture of Niagara Falls on the 
carton when you buy Shredded Wheat Biscuit. 
Any other shredded wheat that may be offered you 
is merely a poor imitation of the only original 
Shredded Wheat. 

And again — 

When you ask for Shredded Wheat be sure you 
get the original Shredded Wheat you have always 
eaten, made at Niagara Falls, N. Y. 

In the face of the use by the plaintiff of 
the words shredded wheat as appearing on 
the carton (Ex. 6) and in the advertise- 
ments, it would appear to their Lordships 
difficult to believe that the words shredded 
wheat could have acquired a secondary 
meaning indicating goods exclusively 
manufactured by the plaintiff. It is, how- 
ever, claimed by the plaintiff that the oral 
evidence establishes the fact. This neces- 
sitates a consideration of that evidence. 
Three classes of witnesses (some 27 indi- 
viduals) were examined on commission, 
viz., consumers, retail grocers, and whole- 
sale grocers. They came from every pro- 
vince of Canada with the exception of 
Ontario and Quebec, but a formal admis- 
sion was made on behalf of the defendants 
that similar witnesses from those provinces 
would, if examined on commission, testify 
to the same effect. It may thus be taken 
that the evidence, such as it is, covers the 
whole Dominion. Without analyzing it in 
detail, it may be stated that, in their Lord- 
skips’ opinion, it falls far short of estab- 
lishing that in 1928, or indeed at anytime, 
the words shredded wheat had acquired a 
secondary meaning which meant that the 
goods to which they were applied were the 
manufacture of the plaintiff and of no one 
else. The questions (couched often in a 
leading form) and the answers given are 
full of ambiguity. It must be remembered 
that shredded wheat was not only the 
name given by the inventor to a new pro- 
duct which could be baked into a biscuit", 
but was also descriptive of the product 
both as to its composition and its appear- 
ance. It must also be remembered that 
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for a lengthy period the plaintiff enjoyed a 
legal monopoly of making and selling in 
Canada the product shredded wheat baked 
into biscuits, and that, with the negligible 
exception of some shredded wheat biscuits 
called muffets, the plaintiff continued to be 
the sole maker of the product, baked or 
otherwise. In these circumstances it was 
inevitable that the words shredded wheat 
and shredded wheat biscuits should become 
associated in Canada with the goods of the 
plaintiff, since many members of the pub- 
lic would get to know that the product 
shredded wheat was in fact the plaintiffs 
product. 

But this is far from establishing the 
required meaning of distinctiveness, which 
must carry with it the feature that the 
goods distinguished are the goods manufac- 
tured by a particular person and by no 
other. A word or words to be really 
distinctive of a person’s goods must generally 
speaking be incapable of application to the 
goods of anyone else. It is on this point 
that the evidence breaks down. It is full 
of ambiguities. One is left in doubt whe- 
ther a witness in speaking of shredded 
wheat refers to the baked biscuit or to the 
material of which it is composed; and the 
answers of many are inconsistent with the 
witness really believing that the words 
shredded wheat necessarily indicate goods 
manufactured by the plaintiff exclusively 
and by no one else. A few examples will 
suffice. McDowell, a retail grocer in Van- 
couver, when asked whether he ever 
stocked any other shredded wheat than 
that made by the plaintiff, merely answered 
in the negative. That is not the answer 
of a man who believed that shredded wheat 
was the exclusive manufacture of the 
plaintiff. To such a man the question is 
suggesting an impossibility, and would be 
repudiated as such. The same question is 
put with the same complacent answer to 
many other witnesses, of whom it may be 
sufficient to mention Strathdee (a wholesale 
grocer of Regina), Braine and May (retail 
grocers of the same place), and Bull (a retail 
grocer of Calgary) who also made the 
following illuminating contribution to the 
discussion — viz., that when asked for 
shredded wheat he supplied the plaintiff’s 
carton “because I have nothing else like it 
in the store,” which can only mean because 
he had no one else’s shredded wheat in 
stock. 

The evidence of Cunningham (a consumer 
living in Calgary) who identified a package 


of the plaintiff’s biscuits by the picture of 
Niagara Falls on the carton may well bo- 
cited as an illustration of the true value- 
of the evidence given in relation to the- 
peculiar circumstances which existed in the 
present case. Being shown one of the 
plaintiff’s modern cartons which he says- 
he can identify “as a package of shreddedl 
wheat” he is asked ‘Do you know by whom 
that article is made ?” and he answers — 

“I imagine by the Shredded Wheat Com* 
pany of Canada.” The concluding portion* 
of his examination-in-chief ran thus 

Q. Have you ever known any other article on> 
the market which has been called by the name 
Shredded Wheat ? A. Not to my knowledge. 

Q. And when you go into a store and ask for 
Shredded Wheat, what is it you expect to get ? 
A. Shredded wheat. 

Q. This article Exhibit “1”? A. Yes, this is 
the only one I have ever known so I naturally 
would not know of any other. 

Q. Have you had occasion to order shredded 
wheat in hotels or restaurants ? A. Yes, quite 
often. I have my breakfast quite often downtowr* 
at the Club Cafe on 8th Avenue and that is what 
I get for shredded wheat. 

Q. How is that served to you ? In the restaur- 
ants or hotels ? A. In an ordinary individual 
bowl, I like bananas with my shredded wheat. 

Q. It is not served in the carton ? A. No, they 
have, I believe, individual packages, I think. 

I have noticed them in restaurants, where yovh 
break your own package, but that I am not quite 
sure of. 

Q. But generally speaking ? A. That bisouit i» 
the way it is served in an individual bowl. 

Q. When you order in that way do you see the 
package or carton from which the biscuit is taken? 
A. No. When you order shredded wheat I expect , 
you naturally expect to get shredded wheat because 
I have never known anything other than that 
particular biscuit. I mean as far as I know there 
has never been anybody else in Canada bring out 
Shredded Wheat. 

Their Lordships think it unnecessary 
further to analyze the oral evidence. It is* 
they think, sufficient to say that it fails to 
show that the words shredded wheat, 
which were both the name of and descrip- 
tive of Perky’s invented product, ever 
acquired the secondary meaning of being 
distinctive of goods manufactured exclu- 
sively by the plaintiff. It would in their 
opinion be passing strange if they had 
acquired such a meaning, for it would be a 
meaning directly contrary to the sense in 
which those words had been put forward 
to the public by the plaintiff in its cartons 
and advertisements. The circumstances 
existing in the present case and the extreme 
difficulty of the plaintiff succeeding in 
establishing the desired secondary meaning 
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are exactly those which are described by 
Lord Davey in the well-known case in 
[1899] A C 326 6 in the passage (at 
pp. 343-4) which has been aptly cited by 
McTague J. in his judgment in the present 
case. It was contended that McTague J. 
had found the facts upon the issue of 
distinctiveness in favour of the plaintiff ; 
but their Lordships are unable so to read 
his judgment. Had he done so he must, 
they think, have granted relief against 
infringement of trade marks. He states 
that the general effect of the evidence is 
that tire words shredded wheat mean to 
the witnesses the goods of the plaintiff. 
In view of the monopoly enjoyed under the 
patent, and the monopoly subsequently in 
fact enjoyed, the words must necessarily be 
identified with the plaintiffs goods; but in 
view of those exceptional circumstances the 
learned Judge holds that the requisite 
secondary meaning of exclusive distinc- 
tiveness has not been established. To 
quote his words : 


. °. n branch of the issue having to do with 
infringement of the trade mark the conclusion 
must be that the words whose use is complained 
of, are common words merely descriptive and have 
not acquired a secondary meaning in such manner 
as to give the plaintiff the relief sought. 

Their Lordships agree with this finding, 

which also had the approval of the Court 

of Appeal. In the result their Lordships 

agree with both the Ontario Courts in 

holding that the registrations of the plain 

tiff’s trade marks “Shredded Wheat” were 

invalid, and that so far as the action is 

based on infringement of trade marks it 
fails. 


. Tlle same result must, they think, ensi 
in regard to passing off, so far as the allege 
passing off is based on the use of the wore 
shredded wheat. Once it is establishe 
that these words are both the name of 
product and descriptive of that produc 
the difficulty of establishing a passing o 
merely by the use of those words in rels 
tion to the product is extreme. The cas 
mainly relied upon by the plaintiff was th 
the case in (1896) A 0 199 6 already refei 
red to. In that case the use of wore 
which in fact described the belting thei 
in question, and which in a sense could b 
said to be its name, was restrained on th 
ground of passing off. The facts in tha 
case were exceptional and peculiar, am 
have no real relation to the facts of th 
present case. For years different manu 
facturers of belting had made beltim 
consisting of a yarn which was in fac 


principally composed of camel hair, bub 
which was not known to contain in fact 
camel hair. Each manufacturer had given 
the distinctive name of some animal to his 
belting; e. g. Yak, Buffalo, Llama, Croco- 
dile, etc. The plaintiff had identified his 
with the Camel; and everyone concerned 
was under the impression that the plain, 
tiff s name Camel Hair Belting was a fancy 
name and in no way descriptive. The 
defendants Banham began in the year 
1891 to make belting made of yarn like 
the plaintiff’s and gave it the name of the 
plaintiff’s belting, viz. "Camel Hair Belt- 
ing . Upon the facts of that case a jury 
found, and no wonder, that the words 
(though descriptive in fact of the goods) 
meant the plaintiff’s belting as distinct 
from the belting of other manufacturers. 
The decision is one easily to be accounted 
for on the special facts, viz. that owing 
to the general but mistaken belief that 
camel hair was a fancy name, the requi- 
site secondary meaning had in fact been 
acquired. 

The plaintiff’s action must in their 
Lordship’s opinion fail so far as it is based 
on the use of the words shredded wheat, 
with the result that as against the defend 
dant Bassin the action was properly dis- 
missed. The plaintiff however claims as 
against Kelloggs a passing-off injunction 
based upon the allegation that Kellogg’s 
biscuits are of such shape and size, that 
hotel and restaurant keepers could, if so 
minded, supply them in response to the 
request of a customer who in asking for 
shredded wheat desired to be supplied with 
biscuits of the plaintiff’s manufacture. 
Their Lordships see no reason for granting 
any such relief upon the evidence given in 
the present case. They are not satisfied that 
a person asking for shredded wheat, will 
not have his request truly satisfied if the 
product shredded wheat as manufactured 
by Kellogg’s or any other manufacturer is 
supplied; nor are they satisfied that a cus- 
tomer who really desires a biscuit of the 
plaintiff’s manufacture, will necessarily be 
deceived by being offered a biscuit of the 
same shape but perceptibly smaller. Such 
likelihood of deception requires to be proved 
and it is noticeable that no witness was 
shown a Kellogg’s biscuit and asked whe- 
ther he would have taken that to be a 
biscuit of the plaintiff’s manufacture. The 
plaintiff has not in their Lordship’s opi- 
mon made out a case in these proceedings 
which would justify the granting of a pass- 
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ing-off injunction based solely on the form 
of the biscuit. 

Some further observations their Lord- 
[ships think it desirable to make. Their 
decision has been reached without basing it 
specifically upon the existence of patents 
which have expired. Their Lordships 
however find it diificult to conceive that 
a manufacturer could in such a case be 
held guilty of passing off, if he manu- 
factured the goods in accordance with 
the expired patents, and the only simila- 
rity between the rival goods lay in the 
appearance of the goods so manufactured 
and the application to them of the name 
by which the patented goods had been 
known. It is conceivable that in the case 
of a patent, long ago expired, the evidence 
might possibly establish that the name had 
become distinctive of a particular manu- 
facturer rather than descriptive of the 
goods, with the result that other manu- 
facturers of the goods could be compelled 
to adopt some means of effectively dis- 
tinguishing their goods from those of the 
particular manufacturer. But diificult as 
such a case is to prove in the case of a 
descriptive word, it must be additionally 
diificult in the case where a word is the 
name of goods, as well as being descriptive 
of those goods. The case in (1911) A C 
69 3 8 was peculiar in that the goods there 
in question which were offered for sale 
were pieces of washing blue, while the 
special form of stick which the defendants 
were restrained from associating with their 
pieces of washing blue was in effect part of 
the get-up of the plaintiff’s goods. In 
(1909) 26 R P G 251,° while the name of 
the patented article was “Kalium Meta 
Sulphite,” or more technically “Meta Sul- 
phite of Potassium,” the letters or initials 
K. M. S. were proved to distinguish in the 
brewing trade, the Kalium Meta Sulphite 
or Meta Sulphite of Potassium manufac- 
tured by the plaintiffs, from the same 
article of other persons who wore making it 
and calling it by various other names. The 
defendant was restrained from applying 
the letters or initials K. M. S. to his goods. 
In (1931) 48 R P C 350 10 the distinctive- 
ness was proved by admissions made by 
the defendants themselves but for which, 
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as Bennett J. pointed out, the plaintiffs 
would have had difficulty in satisfying the 
Court that descriptive words had become 
distinctive. Moreover the plaintiff s task 
in that case was clearly rendered less diffi- 
cult by the fact that the words there in 
question included the actual name of the 
inventor. Each of these cases presented 
some peculiar feature which brought the 
necessary proof within the range of possi- 
bility. 

One further observation their Lordships 
desire to make. Litigation has taken place 
in the United States of America in which 
a company called National Biscuit Com- 
pany sought to restrain a company called 
Kellogg Company from using the words 
“Shredded Wheat”. The action was dis- 
missed by decree of the U. S. District 
Court for the District of Delaware ; and on 
appeal to the U. S. Circuit Court of Appeals 
for the Third Circuit, the decree was 
affirmed. Subsequently on re-argument 
before the same Judges, that decision was 
reversed, and a decree was entered enjoin- 
ing the defendants from the use of the 
name ‘Shredded Wheat’ as its trade name, 
and from advertising or offering for sale its 
product in the form and shape of plaintiff s 
biscuit in violation of its trade mark.” 
Their Lordships can only (but with the 
greatest respect for that Court) express the 
view that if the facts of that case were 
similar in all respects with the facts of the 
present case, they prefer the first judgment 
of the Circuit Court of Appeals to its later 
decision. Their Lordships are of opinion 
that this appeal should be dismissed and 
will humbly advise His Majesty accord- 
ingly. The appellants must pay the costs 
of the appeal. 

d.s./r.k. Appeal dismissed. 

Solicitors for Appellants — 

Blake it Redden* 

4 

Solicitors for Respondents — 

McKenna it Co. 


* A. I. R. 1938 Privy Council 162 

( From Calcutta : A I R 1931 Cal 373 SB) 

11th Maroh 1938 

Lord W 7 right, Lord Romer, 

Sir Lancelot Sanderson and Lord 
Normand (Lord President, Court of 
Session) and Sir Shadi Lal, 

Nippon Yusen Kaisha — Appellants. 

v. 

Ramjiban Serowgee — Respondents. 

Privy Counoil Appeal No. 36 of 1937. 


Nippon Yusen v. Ramjiban 


1938 


Nippon Yusen v. Ramjiban (Lord Wright) Priyy Council 153 


=r*(a) Shipping — Sale of gunny bags to Export 
Company — Sellers to have unpaid vendor’s lien 
•on Mate’s receipts and goods represented by 
'them — Sellers to deliver goods alongside vessel 
— Shipping company handing over Mate’s 
•receipts to sellers but issued in Export Com- 
pany’s name — Shipping Company issuing bills of 
• lading to Export Company without having 
Mate’s receipts — Subsequent notice by sellers 
to Shipping Company of their lien — Shipping 
Company delivering goods to holders of bills of 
lading — Shipping Company held not wrong in 
’issuing bills of lading without having Mate’s 
receipts nor liable on ground of conversion : 
AIR 1931 Cal 373=131 I C 753 (S B), Reversed. 

The Mate’s receipt is not a document of title to 
the goods shipped. Its transfer does not pass pro- 
perty in the goods, nor is its possession equivalent 
’to possession of the goods. It is not conclusive 
and its statements do not bind the shipowner as 
•do the statements in a bill of lading signed within 
the Master’s authority. It is however prima facie 
•evidence of the quantity and condition of the goods 
received and prima facie it is the recipient or 
•possessor who is entitled to have the bill of lading 
issued to him. But if the Mate’s receipt acknow- 
ledges receipt from the shipper other than the 
•person who actually receives the Mate’s receipts, 
and particularly if the property is in that shipper, 
and the shipper has contracted for the freight, the 
! shipowner will prima facie be entitled and indeed 
bound to deliver the bill of lading to that person : 
'{137!) L R 17 Eq 92 , Rel. on. [P 156 C 1, 2] 

A broker purchased certain quantity of gunnv 
bags from certain mills and sold them to an Export 
'Company. The terms of the contract were that 
^payments were to be made in cash in exchange of 
Mate’s receipts and so long as the Mate’s receipts 
were in possession of the sellers, the lien of the 
sellers as unpaid vendors subsisted both on Mate’s 
•receipts and the goods they represented until pay- 
ment in full. The contract stipulated for delivery 
free alongside export vessel in the port. It was 
also stipulated that the Mate’s receipts must be 
-exchanged for bills of lading. The sellers sent the 
goods alongside the vessel and obtained Mate’s 
receipts which were issued not in their names but 
'in the name of the Export Company. On the same 
■day, the Shipping Company issued bills of lading to 
the Export Company, which was named as shipper 
■in the Mate’s receipts, without having Mates’ 
receipts in exchange but on the guarantee of the 
Export Company. The broker paid the sellers and 
•obtained from them the Mate’s receipts. The broker 
’tendered them to the Export Company for payment 
•but the Export Company defaulted. Thereupon 
•the broker served a notice on the Shipping company 
’that he had an unsatisfied lien on the goods. By 
>ohat time the Export Company had sold the goods 
ana indorsed the bills of lading in favour of a bank: 

W ^hat to 0 Shipping Company could not 
be held liable to the broker for issuing the bills of 
, -lading to the Export Company without having 
Mate s receipts in exchange as the notice served by 
ohe broker intimating of his lien was too late. 

, . [P 157 C 1, 2] 

(2) that under the contract the sale being free 
alongside the vessel, the property passed when the 
goods were delivered alongside, that is, placed in 
(possession of the Shipping Company. Consequently 
the sellers had, after delivery alongside, nothing left 
except equitable charge which was only enforceable 
1938 K/20 & 21 


by equitable remedies against the buyers or person 
taking with notice of the equity, or a license to 
resume possession which was personal as between 
the sellers and the buyers. In neither case was 
there left to the sellers a common law or possessory 
lien. The equitable lien or personal license which 
remained to the seller when the goods were deli- 
vered to the ship, did not affect the transferee of 
the bills of lading so as to found a claim for 
conversion against the Shipping Company though 
it might found a claim for breach of contract 
against the Export Company : A I R 1931 Cal 373 
= 134 I C 753 (S B), Reversed. [P 155 c 2 ; 

P 156 C 1; P 158 C 2] 
(3) that the onus of proof under S. 178, Contract 
Act. could not be on the Shipping Company. 


yI . . IP 158 C 2] 

(b) Interpretation of Statutes— Principle. 


It is always dangerous to seek to construe one 
statute by reference to the words of another. 


[P 158 C 2] 

Sir Robert Aske and W. L. McNair — 

. _ _ _ for Appellants. 

A. M. Dunne and J. M. Pringle — 

for Respondents . 

Lord Wright. The appellants in this 
appeal, a Japanese ship-owning company, 
have been held liable to pay to the respon- 
dents, who are brokers and merchants at 
Calcutta, damages representing the value of 
certain consignments of jute gunny bags. 
Before explaining the issues in the case, it 
will be convenient to state in briefest pos- 
sible outline the material facts and docu 
ments. On 4th May 1926, the respondents 
entered into three contracts with three 
mills respectively for the purchase of a 
total quantity of 250 bales. On the same 
day they sold the same quantity of 250 
bales to a company called the International 
Export Company, Ltd., carrying on busi- 
ness in Calcutta, who will be referred to as 
the Export Company. The conditions of 
all the contracts were identical, the form 
used being the ordinary form approved by 
the Indian Jute Manufacturers Association. 
This is the form under which the entire 
export business in gunnies in Calcutta is 
conducted. Cls. 3 and 4 of the terms and 
conditions are material : 

3. Payments to be made in cash in exchange 
for Delivery order on sellers or for Railway 
receipts or for Dock receipts or Mates* receipts 
(which Dock’s receipts or Mates’ receipts are to be 

handed by a Dock or ship’s officer to the seller’s 
representatives. ) 

4. The buyers hereby acknowledge that so lone 

as such Railway receipts or Mates’ receipts (whe 
lh e r in sellers’ or buyers’ name) are in possession 
of the sellers, the lien of the sellers as uniiaid 
vendors subsists both on such Railway receipts or 
Dock s or Mates’ receipts and the goods they 
represent until payment in full. J 

The contracts stipulated for delivery free 
alongside export vessel in the port of Cal. 

. • . i 


A# I. Rt- 
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cutta. The Export Company in due course 
had engaged freight from the appellants. 
The terms of the engagement are taken as 
evidenced by a document called a shipping 
order from the appellants Calcutta branch 
to the ship’s commanding oilicer. It was 
there stipulated that the goods should be 
sent alongside on notice, that freight was 
payable in Calcutta and that the receipt of 
cargo issued by the ship (that is the Mate s 
receipt) must he exchanged for bill of 
lading. On 4th May 1926, the Export 
Company gave shipping instructions to the 
respondents, which they passed on in the 
same terms to the three mills. On 17th 
and 18th May 1926, two of the mills sent 
alongside certain parcels to the Moji Maru, 
and the remaining quantities were sent to 
the Hokata Maru. These two vessels were 
owned by the appellants, who received the 
parcels in accordance with the shipping 
engagement between themselves and the 
Export Company, and issued Mate’s re- 
ceipts as presented to them for signature 
by the mills; these receipts were in the 
following terms : 

Received on board ... for conveyance to Kobe 
from tho Export Company the undermentioned 
goods subject to tho terms and conditions of the 
Company’s Bills of Lading. 

These receipts were severally delivered 
to the mills’ sircars, who had tendered 
with the goods a request to the steamer in 
the following terms : 

Please receive on board from the above mills tho 
undornoted goods, shipping documents for which 
have been taken out in the name of Messrs. Inter- 
national Export Co. Ltd., and hand tho Mate’s 
receipt to our sircar. 

In three cases on the same day as the 
Mate’s receipts were severally given and 
in one case on the following day, the appel- 
lants issued the respective bills of lading 
describing the goods as shipped by the 
Export Company and deliverable to order 
at Kobe, without the Mate’s receipts being 
given in exchange, but a letter of guarantee 
or indemnity was in each case taken from 
the Export Company by the appellants. 
At these several dates the respondents were 
not themselves in possession of the Mate’s 
receipts which they obtained from the 
mills a few days later against payment. 
When they thus obtained the Mate’s 
receipts they tendered them to the Export 
Company, who defaulted in payment. 
Thereupon the respondents on 27th May 
1926, gave notice in writing to the appel- 
lants that they had an unsatisfied lien or 
claim for the price and were entitled to 


retain the relative Mate’s receipts, and that 
bills of lading must not be issued by the- 
appellants until Mate’s receipts were sur- 
rendered to them. By that time however 
the Export Company, having the bills of 
lading in their possession, had resold the 
goods to purchasers in Japan and had 
drawn bills of exchange for the price on 
the purchasers. These bills of exchange 
they had discounted with ^ bank (some- 
times referred to in the proceedings as the 
Taiwan Bank, but in fact the Inter- 
national Banking Corporation, a sub- 
sidiary of the National City Bank of 
New York), and had endorsed to them by 
way of security the bills of lading. On 
12th June 1926, the respondents as they 
could get no satisfaction from the Export 
Company and as the appellants replied 
that they had passed bills of lading on the 
shipper’s- (that is, the Export Company’s) 
own letter of guarantee and referred the 
respondents to the shippers, issued their 
writ, claiming payment of the price from 
the Export Company and damages from 
the appellants. In due course the vessels, 
the Moji Maru, having sailed on 19th and 
the Hokata Maru on 4th June 1926, pro- 
ceeded to their destination, and the goods 
were delivered at Kobe on presentation of 
the bills of lading. An application which 
had been made by the respondents for an 
injunction and interim receivership of the 
goods while the ships were still at sea had 
been ordered to stand over till the trial. 

At the trial, which took place in July 
1929, the Export Company did not appear 
and judgment went against them. But the 
Judge, Buckland J. dismissed the suit as 
against the appellants. He held that the 
appellants could not be held liable to the 
respondents for issuing the bills of lading, 
without having the Mate’s receipts unless 
they had received notice of the respon- 
dents’ lien or claim before they did so. For 
this purpose the written notice of 27th 
May 1926 was too late. He rejected the 
respondents’ evidence that oral notioe had 
been given on 14th May 1926. ^ Admit- 
tedly,” he held on the ‘evidence, "it was a 
common practice” at the port of Calcutta 
to issue bills of lading without Mate*9 
receipt. He curtly negatived the con. 
tention that the respondents had a spe- 
cial property in the goods which was 
violated by the delivery at Kobe to the bill> 
of lading holders, so that the respondents 
were entitled to damages a9 in trespass or 
conversion 
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The respondents having appealed, judg- 
ment was given by the Court of Appeal on 
22nd July 1930. Rankin C. J., who deli- 
vered the leading judgment, agreed with 
the trial Judge that the appellants were 
guilty of no breach of duty in issuing the 
bills of lading to the Export Company 
which was named as shipper in the Mate’s 
receipts. He gave his reasons for this con- 
clusion shortly as he had already more 
fully discussed the point in giving judg- 
ment in an appeal heard by the Court 
immediately before, 52 Cal L J 365. 1 But 
he held that the respondents had a special 
property or right of possession in the goods, 
and that the notice of lien and other 
demands were sufficient to render the 
appellants guilty of conversion for that 
notwithstanding the notice and demands, 
they delivered the goods under the bills of 
lading, because, he said: 

*?^, orsee °f a bill of lading cannot make a 
better title to the goods than his indorser upon 
tHe principle of purchaser for value without notice. 

But as he was of opinion that S. 178, Con- 
tract Act, might entitle the Bank to claim 
as against the respondents a better title 
than the Export Company to the goods, he 
ordered a remand to determine that issue. 
Ghose J., concurred with the Chief Justice, 
while Lort-Williams J. dissented. 

. Auckland J. who tried the issue, held 
that the transaction was of the most 
ordinary and normal kind in every way 
and that there was no question on the 

. • * . ^ B ni of any want of good 

faith or of any circumstance that would 
raise any presumption whatever that the 
Bank was acting improperly. This finding 
came before the Court of Appeal which 
reversed the finding of the Judge, and held 
tnat judgment should be entered for the 
respondents against the appellants for a 
sum to be agreed or ascertained. Derby. 

whom the other members 
of the Court agreed, held that the onus 
was on a party seeking to rely on S. 178, 
to establish affirmatively that he acted in 
good faith and under circumstances which 
were not spch as to raise a reasonable pre. 

110 aotecl improperly, and 
that the appellants had failed to discharge 

that onus. The present appeal is from the 

judgment so entered against the appellants. 


The matters to be decided in the appea 
are, first, whether the appellants in issuinj 
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bills of lading without having the Mate’s 
leceipts committed a wrong as against the 
respondents, and secondly, whether by 
delivering to the bill of lading holders 
they converted the respondents’ goods that 
is goods in which the respondents had an 

possession as against 
the indorsees of the bill of lading which was 
infringed by the delivery from the ships at 
Kobe. If both these questions are answered 
in the negative, the third question which 
has been dealt with by the Court of Appeal 

and debated before this Board, does not 
arise. 


— ” ~ w io w ucu uuuer 

the contract the property passed. The 
sale was of unascertained goods. Prima 
facie, on such a sale, the property in the 
goods passes when goods answering to the 
contract description are unconditionally 
appropriated to the contract with the 
assent of the buyer, which in this con- 
nexion does not mean expressed assent, but 
simply that the appropriation has been 
made in the manner contemplated by the 
parties. This prima facie rule may how- 
ever be varied by the terms of the contract 
or even by a reservation made by the sel- 
ler in the act^f appropriation. The general 
mle is that the property passes when the 
parties intend it to pass. In the present 
case, the sale being free alongside, the 
property prima facie passes when the goods 
are appropriated by delivery alongside in 
implement of the contracts, ft is however 
said that cl. 3 of the contract precludes 
the passing of the property until the price 
is paid against the Mate’s receipts or the 
other documents specified. That would no 
doubt be so if cl. 3 were not followed by 
cl. 4. The contract must however be read 
as a whole. Cl. 4 provides for a lien of 
the sellers as unpaid vendors on the Mate’s 
receipts or other documents so long as they 
remain in the sellers’ possession, and on 
the goods, until payment in full. Can this 
be reconciled with the reservation of the 
jus disponendi which cl. 3 would import if 
it stood alone ? That depends on the 
meaning to be attributed to the word 
lien” as used in regard to the goods. A 
Common law lien is possessory and depends 
on possession, but it also presupposes that 
the property in the goods has passed A 
person cannot have a lien on his own goods. 
Thus clause 4 imports that notwithstanding 
cl. 3 the property has passed when the 
goods were delivered alongside, that is, 
placed in possession of the shipowners. 


I 
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The result is that the sellers have parted 
with both property and possession. ‘ Lien" 
must therefore be used in a different sense 
as meaning either an equitable lien or a 
hypothecation such as that discussed by 

this Board in (1935) A C 53, 2 or the Com- 
mon law right or license to resume posses- 
sion, such as that discussed in 7 B & C 
481. 3 The result is that the sellers had, 
after delivery alongside, nothing left except 
the equitable charge which is only enforce- 
able by equitable remedies against the 
buyers or person taking with notice of the 
equity or a license to resume possession 
which is personal or contractual as between 
the sellers and buyers. In neither case was 
there left to the sellers a Common law or 
possessory lien, which if it existed would 
have been a right in the nature of property 
and would have supported an action in 
conversion or trespass. The importance of 
this conclusion in the present case will 
appear later. 

A different state of things would have 
resulted if the sellers had delivered the 
goods to the ship in their own name as 
shippers, so that the ship would have held 
the goods on their behalf. But they did 
not.” They delivered the gdods as being 
shipped by the Export Company and took 
a Mate’s recipt which expressly stated the 
name of the Export Company as shippers. 
In this way the ship received the goods on 
behalf of the Export Company who had 
booked the freight from the shipowners. 
All that the sellers had was possession of, 
or a lien on, the iVIate s leceipt. It is, 
however, on this fact, coupled with the 
terms of the challan or document delivered 
to the ship by the mills with the goods and 
also on the course of business that the res- 
pondents rely as justifying their first 
claim, which is that the issue of the bills 
of lading to the Export Company, without 
production of the Mate's receipt was a 
wrongful act by the appellants as against 
them, which deprived them of their secu- 
rity on the goods and caused them damage 
equivalent to the full valuo. 

The Mate’s receipt is not a document of 
title to the goods shipped. Its transfer 
does not pass property in the goods, nor is 
its possessio n equivalent to possession of 

.? Madras Official Assignee v. Mercantile Bank, 
(1931)21 AIRPO 216=152 I 0 730=61 
I A 116=58 Mad 181=1935 A 0 53=101 
L J T C 1=152 L T 170=10 Com Cas 113. 
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the goods. It is not conclusive- and its> 
statements do not bind the shipowner as 
do the statements in a bill of lading, signed 
within the master’s authority. Xb is, how- 
ever, prima facie evidence of the qiuantity 
and condition of the goods received and 
prima facie it is the recipient or possessor 
who is entitled to have the bill of lading 
issued to him. But if the Mate's receipt 
acknowledges receipt from a shipper otherj 
than the person who actually receives, 
the Mate’s receipt and in particular if the 
property is in that shipper, and the shipper 
has contracted for the freight, the ship- 
owner will prima facie be entitled and ( 
indeed bound to deliver the bill of lading^ 
to that person. So it was held by Bacon 
V. C. in (1874) LR 17 Eq 92, b a case in 
principle not different on its facts from the 
present. It was held that the indorsement 
of the Mate’s receipt did not transfer a 
property which overrode that given by the 
indorsement of the bill of lading, whioh 
had been issued without production of the 
Mate’s receipt, though the latter was held 
as security by the person to whom it had 
been issued. In that case, as in this, the 
person who delivered the goods to the ship 
took the Mate’s receipt describing the 
debtors as the shippers. No doubt if the 
shipowner, before he issues the bill of lading, 
is given express notice that he is not to 
issue the bill of lading without the Mate s 
receipt or to anyone but the person who 
delivered the goods, ho cannot disregard 
that notice. Even without express notice, 
ho may be affected by notice to the same 
effect by knowledge of the actual circum- 
stances of the case. (1874) L II 17 Eq 92 4 
was decided in 1873 and has been treated as 
good law ever since, as for instance in the 
late Judge Carver’s Carriage of Goods by 
Sea,” S. 60. Indeed it is difficult to see 
what other course a shipowner in a caso 
like this could, in the absence of notice, 
adopt. He is bound to deliver bills of 
lading for the goods to the shipper; the 
shipper here is beyond question the Export 
Co. who engaged the freight, who are 
owners of the goods, who are described in 
the document presented by the mills as 
tho persons in whose name shipping docu- 
ments have been taken out, and whose 
names appeared in the Mate’s receipts as 
the persons from whom the goods were 
received, # The mills, who at the respective 
dat es of the Mate's receipts had not been 

•I. Hathosiug v. Laing, (1874) L R 17 Eq 92=43 
L J Ch 233=29 L T 734=2 Asp M 0 170. 
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paid by the respondents, might have given 
notice of lien on their own or the respon- 
dents’ behalf, or they might have inserted 
the names of themselves or the respon- 
dents as persons shipping the goods and 
persons to whom the Mate’s receipts were 
to be given. If that were done, the appel- 
lants could not properly have issued bills 
of lading to the Export Co. But if the 
mills or the respondents had taken the 
bills of lading in their own name as ship- 
pers, they would have become liable on the 
bill of lading contract and in particular for 
payment of advance freight. It was not 
till 27th May 1926, that express notice 
was given to the appellants not to issue 
bills of lading, but it was then too late to 
close the stable door. An attempt to prove 
express notice given on 14th May 1926, 
which would have been in time, completely 
failed. Various matters were relied upon 
as amounting to implied or indirect notice. 
It was said that the direction in the mills’ 
document that the receipts were to be 
given to the mills’ sircars amounted to 
Sufficient notice, especially when coupled 
with the course of business in the trade 
according to which payment is to be made 
against the Mate's receipts, which thus 
constitute a sort of security. But as the 
receipt itself acknowledges shipment by 
the Export Co., the mere direction to 
give the receipt to the mills’ sircar ap- 
pears to be too obscure and ambiguous 
to countervail the clear recognition of 
property in the Export Co. There might 
be many reasons why the receipt should 
be given to the person who actuallj' deli- 
vered the goods to the ship. It is admitted 
by witnesses on both sides that bills of 
lading were frequently issued without 
Mate’s receipts against an indemnity. Such 
an indemnity is a common commercial 
precautiomn use all over the world when- 
ever bills of lading are issued without 
Mate’s receipts, and no sinister inference 
can be drawn from its being taken. It is 
true that the Export Co. had obtained bills 
of lading in several cases from the appel- 
lants against an indemnity without pro- 
ducing Mate’s receipts, and that the appel- 
lants had been complaining and demanding 
delivery of the Mate’s receipts, but vendors 
must have been in some measure aware of 
what was being done ; it is suggested that 
they did not wish to make trouble with 
the shippers, the Export Co. who seem to 
have been doing a large business until the 
crash came about the end of May 1926. 


There is no finding of any fraudulent col- 
lusion between the Export Co. and the 
appellants, or indeed any evidence of that 
nature. 

Under all the circumstances of the case, 
not only was there no timeous express 
notice to the appellants, but there is no 
ground for imputing implied notice. The 
case must be regarded as one in which 
shipowners who for their own protection 
stipulated with the shippers that bills of 
lading were to be given in exchange for 
Mates receipts, waived that provision, and 
without notice issued bills of lading to the 
named shippers and owners of the cargo. 
It would impose an unprecedented burden 
on shipowners if under such circumstances 
they were held responsible. Their Lord- 
ships agree with the conclusion of Sir 
• George Rankin C. J. on this issue. 

Issue 2 is alternative. It proceeds on 
the footing that bills of lading were deli- 
vered to the Export Co., but none the 
less, it is contended, the bills of lading 
in the Export Co.’s hands did not dis- 
possess the respondents of their unpaid 
vendor s lien, • or the lien for which they 
stipulated, because they continued to hold 
the Mate s receipt, and thus they had a 
right to immediate possession as against 
the appellants, so that they were entitled 
to sue in conversion when their notice of 
27th May 1926, and their subsequent 
demands for the goods were refused by the 
appellants. The primary question thus is 
whether the respondents still possessed a 
right to possession, sufficient to found a 
claim in conversion. The appellants in 
reply not merely contest the contention 
that by the possession of the Mate’s receipts 
the respondents retained their lien, but say 
that the bills of lading had been indorsed 
to the Bank so as to put an end to the 
right (if any) of stoppage in transitu , and 
that they were bound to deliver the goods 
to the indorsee of the bills of lading which 
they duly did. 

The learned Chief Justice on this point 
was in favour of the respondents, though 
as already stated, he ordered a remand on 
the issue based on S. 178, Contract Act, 
1872, which was then in force, though 
since repealed in 1930. Their Lordships 
with all deference find themselves unable 
to concur in this conclusion in the respon- 
dents favour. It seems to be based on two 
propositions, first that under the contractual 
terms, coupled with the retention of the 
Mate s receipts, the respondents retained 
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a lien or immediate right to possession, 
which was a property interest and not 
merely an equitable or personal right or 
license, and secondly, that as the indorse- 
ment of a bill of lading passed no better 
title than the indorser had, the indorse- 
ment and transfer to the Bank, passed no 
greater rights than the Export Company 
had, so that the Bank could not claim 
delivery from the shipowners in defeasance 
of the respondents’ possessory title. It is 
however clear that the conclusion of Sir 
George Rankin C. J. depended on his view 
that the respondents had a right in law to 
immediate possession : indeed it was pro- 
perly conceded before their Lordships that 
only such a right would entitle the respon- 
dents to claim in conversion, and that a 
merely equitable right or contractual right 
or license would not do. Their Lordships 
agree with Sir George Rankin in his view 
that the general property passed to the 
Export Company, but differ from him for 
reasons stated earlier in this judgment in 
his view that a right at law to possession 
remained in the respondents. Thus the 
whole basis of his conclusion fails. 

It is true generally that a bill of lading 
is not a negotiable instrument in the sense 
that a bill of exchange is, and that the 
transferee of a bill of lading does not get 
a better title than his transferor. But 
while that is true of title in law, it can- 
not be asserted in regard to equitable 
rights. The legal right given by a pos- 
sessory lien can indeed be distinguished 
from the general legal property in a thing. 
This is illustrated by (1866) L R 1 P C 
219. 5 That case however also illustrates 
the distinction between legal and equitable 
rights. The documents of title in that case 
had been obtained by fraud from the law- 
ful possessor, who had not the general 
property which belonged to those guilty of 
the fraud. It was held that an indorsee 
from those latter persons in good faith for 
value got a good title, and not a merely 
defeasible title and in that sense got a 
better title than his transferors whose pos- 
session was defeasible. This is the general 
rule where the transferor has a title 
defeasible for fraud, but the transferee 
takes in good faith and for value. Another 
illustration of an equitable right which is 
defeated by the transfer of a bill of lading 
to a bona fide indorsee for value is the 

5. Pease v. Gloahec, (I860) LR 1 PC 219=3 
Moore P C (N S) 556=35 L J P 0 66=12 Jur 
(NS) 677=15 L T 6=15 W R 201. 


right of stoppage in transitu. It follows 
from the same general rule that the equit- 
able lien or personal license which in their 
Lordships’ judgment was all that remained 
with the respondents when the goods were 
delivered to the ship, did not affect the 
transferee of the bill of lading so as to 
found a claim for conversion, though it 
might indeed found a claim for breach of 
contract against the Export Company, or a 
claim for equitable relief against them or 
any assignees subject to the same equities, 
a category which would not include the 
appellants. 

In respect of the matters discussed above, 
there is no difference in substance between 
English and Indian law. This conclusion 
renders it unnecessary for this Board to 
give a decision on the issue raised on the 
’ remand under S. 178. It seems however 
proper for their Lordships to say that as 
at present advised they would prefer the 
judgment of Buckland J. to that of the 
Court of Appeal. Even assuming that the 
onus of proof under the section is on the 
appellants, it would seem that they dis- 
charged it by the evidence of the Bank, 
which showed that the transaction was a 
banking transaction of the most ordinary 
and normal character. If it were necessary 
to look further, the presumption of good 
faith would complete the proof. But their 
Lordships are far from satisfied that under 
the section the onus would have lain with 
the defendants. There are in the section 
two separate provisos. The onus of proof 
under the second proviso cannot, it seems, 
be on persons in the position of the defen- 
dants, and if so, it would seem to follow 
that the onus as to the first proviso must 
likewise rest in the same quarter. Other- 
wise an anomalous result would follow. 
Decisions under other statutesjjiave been 
cited. But it is always dangerous to seek 
to construe one statute by reference to the 
words of another. It may well be that in 
this section the plaintiff who seeks to im- 
pugn what is ex facie a valid disposition 
should be held to assume the burden of 
showing bad faith and such other matters 
as the provisos require to be established in 
the particular case. 

Their Lordships, on the whole case, are 
of opinion that the appeal should be al- 
lowed, the orders of the Court of Appeal 
should be set aside, and the orders of 
Buckland J. restored, and that the respon- 
dents should pay the appellants* costs in 
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the Court of Appeal and before this Board. 
They will humbly so advise His Majesty. 

d.s./r.k. Appeal alloived . 

Solicitors for Appellants. — 

Waltons £ Co. 

•Solicitors for Respondents. — 

Barrow Rogers & Nevill. 
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11th March 1938 

Lord Wright, Lord Romer, 

Sir Lancelot Sanderson, 

Sir Shadi Lal and Sir George Rankin. 

T . R. Pratt (Bombay) Ltd. — Appellant. 

v. 

M. T . Ltd. — Respondent. 

Privy Council Appeal No. 26 of 1937. 

(a) Companies Act (1913), S. 91-B— S com- 
pany financing P company through M T com- 
pany for several years — Subsequently S taking 
-equitable mortgage of property of P for debts 
•really due from fil T — AT l 1 company holding 
-almost all shares in P company and directors in 
P working as directors in M T — S having know- 
ledge of this fact during course of business— P 
going in liquidation — Official liquidator held 
entitled to avoid equitable mortgage in favour 
•of S . 

Where a director of a company has an interest 
as shareholder in another company or is in a 
fiduciary position towards and owes a duty to 
another company, which is proposing to enter 
into a transaction with the company of which he 
is the director, he comes within the rule laid 
•down in S. 91-B and the transaction is void- 
able at the instance of the company with whom it 
is entered into. He has a personal interest in the 
matter and owes a duty which conflicts with his 
duty to the company of which he is the director. 
It is immaterial whether the conflicting interest 
belongs to him beneficially or as a trustee for 
others. S. 91-B would not however deprive of the 
benefit of his contract with the company a third 
party who had no notice of the defect in the 
director’s authority. Such a person would be 
entitled to assume that the internal management 
of the company is properly conducted. But if the 
third party is shown to have knowledge of the 
xeal state of affairs, the transaction is voidable as 
agaihst him. [P 162 C 2 ; P 163 0 1] 

S company which had been financing P com- 
5 &n * j ^rough one M T company for seven years 
decided to have the property of P company as 
security for debt owed really by M T company 
and obtained an equitable mortgage over P’s pro- 
perty by two indentures. The M T company which 
was putting up P’s property as security, held 
almost all the shares in P company and the 
directors of P company had for years been directors 
otMT company and these facts were known to 
directors of the S company in course of their busi- 
ness; Winding up proceedings having been started 
in respect of P company, S company claimed to 


be a secured creditor of P, by virtue of the equit- 
able mortgage executed in its favour. The Official 
Liquidator disputed the claim : 

Held that the Official Liquidator was entitled 
to avoid the equitable mortgage on which S com- 
pany based its claim : (1914) 2 Ch 488 , Rel. on. 

[P 164 G 1] 

(b) Companies Act (1913), Sch. 1, Table A 
Art. 73 — Art. 73 limits directors’ authority of 
borrowing — Intention of Art. 73 is not satisfied 
by treating it as direction that beyond specified 
limits further borrowings though not prohibited 
are to be expended in reduction of existing 
loan. 

Art. 73 limits the directors’ authority to borrow. 
The requirement of the Article is that the direc- 
tors shall so restrict their borrowing that the 
amount for the time being remaining undischarged 
shall not exceed the limit specified. The intention 
of the Article is not satisfied by treating it as a 
direction that beyond the specified limit further 
borrowings, though not prohibited, are to be ex- 
pended in reduction of existing loans. [P 164 G 1] 

Where however the loans, although in excess of 
the authority of the directors, are not ultra vires, 
the money having been received by the company 
and applied for its purposes, the Official Liquida- 
tor of the company cannot, during the winding up 
proceedings, reduce the balance outstanding at the 
date of liquidation by disputing the liability of the 
company to pay the whole sums advanced. 

[P 164 C 1] 

Lionel L. Cohen and S. P. Khambatta 

— for Appellant. < 

Denys Buckley — for Respondent. 

Sir George Rankin. — In this case fcwo : 
appeals have been consolidated. They arise 1 
out of proceedings taken in the winding-up 
of a company called T. R. Pratt (Bombay), 
Limited (herein called “Pratts”) which was 
registered in 1919 under the Companies 
Act 1913. On 22nd June 1932, it was 1 
ordered by the High Court of Bombay to 
be wound up. The order appealed from is- 
dated 18th September 1935, and was made 
by a Division Bench on appeal from. 
Kania J . It dealt with two separate bub 
inter-related claims against Pratts — ono 
preferred by E. D. Sassoon & Company, 
Limited, and the other by M. T. Limited 
(in voluntary liquidation). The claim of 
the former (herein called “the Sassoon Com-, 
pany”) was to be a secured creditor of 
Pratts for Rs. 4,91,284 by virtue of an 
equitable mortgage evidenced by an inden- 
ture dated 28th February 1928, and con- 
firmed by another indenture dated 11th 
August 1931. The claim of M. T. Limited 
was intended as an alternative to the claim 
of the Sassoon Company: it was that if the 
latter failed to establish its claim, M. T. 
Limited should be admitted to rank as 
unsecured creditors in respect of the said 
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sum of Rs. 4,91,284. Kania J. by order of the Sassoon Company fails, and the 
dated 11th July 1934, allowed the claim claim of M. T. Limited must be examined, 
of the Sassoon Company and held that the Pratts was incorporated in 1919, and by 
claim of M. T. Limited was valid in the Clause 6 of its memorandum a firm called 
alternative. The Division Bench (Beau- H. M. Mehta & Co. were appointed its 
mont C. J. and Wadia J.) disallowed the managing agents for 30 years in considera. 
claim of the Sassoon Company and accepted tion of their services as promoters. A. 
the claim of M. T. Limited. The appellants written agreement dated 5th July 1924,. 
before the Board are the Sassoon Company shows the partners of the firm to he H. M. 
which appeals from the rejection of its Mehta, Mani H. M. Mehta and F. H. Mehta, 
claim and the Official Liquidator of Pratts, Though it was intended to adopt certain 
who disputes both claims. draft articles of association, no articles of 

• From 1920 until the liquidation in 1932, association were adopted «or filed and Table 
Pratts was financed by loans from M. T, A accordingly applied. The authorized 
Limited who in turn were financed by capital consisted of 2000 preference and 
loans from the Sassoon Company. The 3000 ordinary shares of Rs. 100 each, 

course of dealing between M. T. Limited making 5 lacs in all. The 2000 preference 

and Pratts, as disclosed by their books, shares were held by nominees of H. II. the 

was for interest to be charged at 6 per cent. Maharaja of Gwalior. By 1921, 2990 ordi- 

per annum on the half-yearly balances : on nary shares came to be held by M. T. 
that basis the amount for which M. T. Limited, and ten by directors of Pratts, 
Limited claim to prove is correctly cal- who from 1924 onwards also held some 
culated. The Official Liquidator resists the 400 shares as nominees of M. T. Limited, 
claim of M. T. Limited on the ground that The objects of the company were to deal 
from 1920 to 1928 the sums advanced were in motor-cars and other vehicles and 
in excess of the borrowing powers of the appliances used therewith but power was 
directors of Pratts under Art. 73 of Table A taken to hold immovable property to erect 
being more than the amount of Pratts’ buildings and to borrow money. M. T. 
issued share capital which was five lacs of Limited was registered in 1920. Among, 
rupees. The consequences of this breach the original subscribers to the memoran- 
of Art. 73 need not however be considered dum appear the names of H. M. Mehta, 
until the claim of the Sassoon Company F. H. Mehta, M. G. Parekh, C. G. Parekh,. 
has first been examined. There is no dis- Sir Victor Sassoon and A. J. Raymond, 
pute as to the execution of the indentures The promoters were F. H. Mehta and Co., 
of 1928 aud 1931 to both of which all Ltd., in which all these gentlemen were 
three companies — Pratts, M. T. Limited, shareholders. F. H. Mehta and Co., Ltd., 
and the Sassoon Company — were parties, were by the memorandum of M. T. Limi- 
The main though not the sole objection ted, made their permanent managing, 
taken to the Sassoon Company’s claim agents. By cl. 3-D of the memorandum 
under these instruments is that the direc- one of the objects of M. T. Limited, was to 
tors of Pratts were disqualified under purchase the ordinary shares of Pratts. 
S. 91-B, Companies Act, from entering into The authorized capital was twenty lacs of 
them on behalf of Pratts, since they were rupees divided into 15,000 ordinary and' 
all directors and share- holders of M. T. 5000 preference shares of Rs. 100 each. 
Limited. On this question, it is important The Sassoon Company is a private oom- 
to enquire whether the Sassoon Company is pany limited by shares. The evidence of 
shown by the evidence to have had notice its head accountant is that the firm of 
both in 1928 and in 1931 of the fact that E. D. Sassoon and Co. became a limited' 
all the directors of Pratts were interested company in 1921. Its first directors were- 
in M. T. Limited. If not, it will be neces- Sir Victor Sassoon, R. E. Sassoon, Albert 
sary to construe the indenture of 28th Raymond and another gentleman of the- 
February 1928, to determine whether it name of Sassoon. In 1921 Mr. A. J. Ray. 
was intra vires of Pratts and to ascertain mond was added to the Board. From* 
the amount due thereunder in the events 1924-28 the Board consisted of Sir Victor 
which have since happened. If however Sassoon, Mr. R. E. Sassoon, Mr. A. J. Ray- 
notice must be imputed to the Sassoon mond and Mr. Albert Raymond. In 1928' 
Company of the fact that in 1928 and 1931 Captain Derek Fitzgerald was added. 
Pratts directors were share-holders and According to a return dated 13th Novem- 
directors of M. T. Limited, then the claim ber 1931, Sir Victor Sassoon had ceased to 
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be a director and a Mr. Fred Stones had 
joined the Board. At the end of 1920 the 
Sassoon Company was debited in the ledger 
of M. T. Limited, with the cost of 5000 
shares in the latter company. On 3rd 
November 1921, the Board of the Sassoon 
Company resolved that Mr. A. J. Raymond 
as managing director be authorized to exer- 
cise all the powers that the directors them- 
selves are empowered to exercise as a 
Board. On 21th April 1924, Mr. A. J. Ray- 
mond joined the Board of Pratts. On 3rd 
April 1928, the minute book of the Sassoon 
Company records that Mr. A. J. Raymond 
resigned the office of managing director 
and also that Mr. Albert Raymond was 
appointed a managing director and invested 
with all powers that the directors were 
empowered to exercise as a Board. On 
26th September 1928, the minute book of 
Pratts records that Mr. A. J. Raymond 
was given leave of absence for six months 
and that Mr. Albert Raymond joined the 
Board of Pratts. 


From 1921 onwards M. T. Limited held 
the whole of the ordinary shares (save ten) 
of Pratts and every director of Pratts was 
a shareholder in M. T. Limited. That the 
management and control of Pratts was in 
the hands of M. T. Limited is not in doubt 
as it was clearly the intention with which 
M. T. Limited was incorporated. Accord- 
ing to the annual balance sheets of M. T. 
Limited the transactions between the three 
companies can be tabulated as shown here- 
under. The Sassoon Company was not 
treated as a creditor of Pratts but of M. T. 
Limited and the finance obtained by Pratts 
was treated as obtained from M. T. 
Limited ; 


1921 

1922 

1923 

1924 
1926 

1926 

1927 

1928 

1929 

1930 

. 22nd June 1932 


Due by Pratts 
to M. T. 

Rs. 

12,17,069 

13,01,758 

12,28,514 

10,33,665 

7,95,727 

7,16,200 

6,16,211 

5,48,179 

4,98,719 

4,94,199 

4,91,284* 


Due by M. T. 
to Sassoons. 
Rs. 

6,84,791 

7,99,978 

8,24.330 

8,00,010 

9,30.010 

8,96,796 

8,81,973 

7,17,214 

6,85,745 

6,93,140 


In 1926 the Sassoon Company was 
minded to obtain security from M. T. 
Limited which owed money to the Cal- 
cutta and Rangoon “branches” as well as 
to the Bombay house — the tota l being over 

• Inclusive of interest up to the end of 1931. 


13 lacs of rupees. Mr. Albert Raymond 
and Sir Victor Sassoon having given “very 
careful consideration “to the points raised 
by M. T. Limited, the Sassoon Company 
wrote to M. T. Limited insisting upon 
obtaining an equitable mortgage of “your 
Bombay properties” (8th March 1926), a 
phrase which by 15th April of that year is 
found to include a property belonging to 
Pratts. On 28th April the directors of 
M. T. Limited not only resolved to grant a 
mortgage over a property known as Collings 
Buildings which belonged to M. T. Limited 
but passed a resolution that by way of 
security for the nine lacs borrowed from the 
Sassoon Company and advanced to Pratts 
an equitable mortgage be created in favour 
of the Sassoon Company of the property 
known as 100-B, Hughes Road (“Pratts 
Building”) the property of Pratts. In the 
end, by way of a fair division between tha 
two properties of the total amount of 
M. T. Limited’s indebtedness to the Sassoon 
Company, each building was charged for 
half, viz. 4i lacs of rupees. On 14th Octo- 
ber 1926, the mortgage of Collings Build- 
ing was completed. As the leasehold title 
of Pratts to Pratts Building had to be 
perfected the deeds were not deposited 
with the Sassoon Company until November 
1927. After much correspondence between 
the Sassoon Company and M. T. Limited 
and their agents, F. H. Mehta & Co., Ltd., 
the form of the agreement was settled, and 
on 23rd February 1928, two Board meet- 
ings were held, one at 5 P. M., and the 
other at 5-15 P. M. At the first, the Board 
of Pratts resolved upon the execution of 
the deed and authorized two of its mem- 
bers to affix the seal of the company. Five 
members were present, H. M. Mehta, A. J. 
Raymond, C. G. Parekh, Mani H. M. 
Mehta and F. H. Mehta. At the second, 
the same persons as the Board of M. T. 
Limited did the same on behalf of M. T. 
Limited. On 28th February the indenture 
was executed : the seal of each company 
being affixed by the same two directors 
C. G. Parekh and F. H. Mehta “pursuant 
to the resolution of the Board of directors.*' 
In the case of M. T. Limited, their Secre- 
tary, Mr. S. M. Chothia, ‘countersigned’ as 
part of the execution of the instrument : in 
the case of Pratts, the signature of the two 
directors was witnessed by two persons, 
Mr. Satgar and Mr. Krishna Rao. 

Iu 19?1 it was noticed that the articles 
of association which had been intended for 
Pratts had neither been adopted nor filed. 
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•so that Table A applied to the company. 
As the Secretary of Pratts had not signed 
the indenture of 28th February 1928, it 
■was doubted whether the execution was a 
sufficient compliance with Article 76 of 
Table A. The Sassoon Company called for 
a deed of confirmation. Accordingly H. M. 
Mehta, Mani H. M. Mehta and F. H. Mehta, 
on 4th August 1931, as the Board of Pratts, 
and on 11th August 1931, as the Board of 
M. T. Limited, passed the resolutions neces-. 
sary in that behalf and both seals were 
duly affixed by M. H. Mehta and F. H. 
Mehta “pursuant to the resolution of the 
Board of directors” in each case. Apart 
from the three gentlemen of the name of 
Mehta, the Board of Pratts in 1931 included 
Mr. Albert Raymond who was a member 
of the Board of M. T. Limited as well as of 


the Sassoon Company. Mr. M. G. Parekh 
had died on 6th December 1930. Mr. C. G. 
Parekh had been on the Board of Pratts 
and of M. T. Limited since 1921 : he was 
a share-holder in M. T. Limited and of 
F. H. Mehta & Co., Ltd. He does not 
appear to have been a member of either 
board (Pratts or M. T. Limited) in August 

1931, though he was a member of both in 
the previous year and again in the follow- 
ing year. 

It may tend to clearness if the parti- 
culars as to the directorates of the three 
companies concerned are stated in tabular 
form : the figures of shares held are as at 
the time of the winding-up of Pratts in 

1932. Since 1924 the Boards of Pratts 
and of M. T. Limited had been constituted 
of the same persons as in February 1928 : 


PRATTS 


M. T. LTD. 


SASSOONS 

DIRECTORS SHARES 

HELD 

DIRECTORS SHARES 

HELD 

DIRECTORS 

February 1928 

1932 

February 1928 

1932 

February 1928 

Mehta, H. M. 

62 

Mehta, H. M. 

897 

Sassoon, Sir V. 

Mani, H. M. 

62 

Mani, H. M. 

835* 

R. E. 

F. H. 

62 

F. H. 

334* 

Raymond, A. J. 

Parekh, M. G. 

61 

Parekh, M. G. 

524 

Albert 

C. G. 

61 

C. G. 

524 


8assoon, Sir V. 

60 

Sassoon, Sir V. 

100 


Raymond, A. J. 

60 

Raymond, A. J. 

200 


August 1931 

1932 

August 1931 

1932 

| August 1931 

Mehta, H. M. 

52 

Mehta, H. M. 

897 • 

Sassoon, Sir V. 

Mani, H. M. 

52 

Mani, H. M. 

336* 

R. E. 

F. H. 

52 

F. H. 

834* 

Raymond, A. J. 

Raymond, Albert 

50 

Raymond, Albert 

100 

Albert 

Fitzgerald, D. 


• Jointly with H. M. Mehta. 


Section 91-B was inserted into the Com- 
panies Act (7 of 1913) by Act 11 of 1914 
and at the time of the transactions now in 

question it read as follows : 

91-B. (1) No director shall, as a director, vote 
on any contract or arrangement in which ho is 
either directly or indirectly concerned or interested; 
and if he does so vote, his vote shall not be 
oounted : Provided that the directors or any of 
them may vote on any contract of indemnity 
against any loss which they or any one or more of 
them may suffer by reason of becoming or being 
sureties or surety for the company. 

(2) Every director who contravenes the provi- 
sions of sub-s. (1) shall be liable to a fine not 
exceeding one thousand rupees. 

(3) This section shall not apply to a private 
company. 

Their Lordships are of opinion that the 
indentures of 28th February 1928 and 11th 
August 1931 embody a contract or arrange- 
ment in which each director of PJatts was 
concerned or interested within the mean- 
ing of the section by reason of his being a 


director and share-holder in M. T. Limited. 
The section is a concise statement of th& 
general rule of equity which was fully con- 
sidered and explained by the Court of 
Appeal (Cozens-Hardy M. R., Swinfen 
Eady L. J., and Pickford L. J.) in (1914) 
2 Ch 488 1 at page 503 : 

Whoro a director of a company has an interest! 
as shareholder in another compauy or is in a 
fiduciary position towards and owos a duty to 
another company which is proposing to enter into 
engagements with the company of which he is a 
director, he is in our opinion within this rule. He 
has a personal interest within this rule or owes a 
duty which conflicts with his duty to the com- 
pany of which he is a director. It is immaterial 
whether this conflicting interest belongs to him 
beneficially or as a trustee for others. He is bound 
to do as well for his cestui que trust as he would 
do for himself. Again the validity or invalidity' 

1. Transvaal Lands v. Co. v. New Belgium 
(Transvaal) Land and Development Co., vl?14) 
2 Ch 488=84 L J Ch 94=112 L T 965=21 
Manson 364=69 S J 27=31 TLB1. 1 * 
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of a transaction cannot depend upon tho extent of 
the adverse interest of the fiduciary agent any 
•more than upon how far in any particular case 
[the terms of a contract have been the best obtain- 
able for the interest of the cestui que trust, upon 
which subject no enquiry is permitted. 

, ' Subject to the question whether the 
Sassoon Company had notice of the facts 
jas to the interest of the directors of Pratts, 
;their Lordships think, therefore, that the 
indentures of 28th February 1928, and 
11th August 1931, are voidable by the 
Official Liquidator. They are not of opi- 
nion that S. 91-B would operate to deprive 
of the benefit of his contract with the com- 
pany a third party who had no notice of 
the defect in the directors’ authority. This 
would be contrary to principle : such a per- 
son would be entitled to assume that the 
;internal management of the company had 
been properly conducted : (1856) 6 El. & 

Bl. 327. 2 But on the facts of the present 
case their Lordships think it impossible to 
regard the Sassoon Company as ignorant 
that in any question between Pratts and 
M. T. Limited the former had no inde- 


pendent Board and indeed no single direc- 
tor who was not interested on behalf of 
M. T. Limited. The fact that one of the 
directors taking part in the resolution of 
23rd February 1928 was their own manag- 
ing director clothed with all the powers of 
their own Board, is both a striking and 
important fact but it is not by itself the deter- 
mining feature of the case. At the meeting 
of 4th August 1931, no director of the Sas- 
soon company was present. A careful and 
able argument was addressed to their Lord- 
ships by Mr. Bomer and Mr. Russell based 
upon (1896) 2 Ch 743, 3 (1902) 1 Ch 507, 4 
(1904) 2 Ch 608. 3 But the facts which 
affect the validity of the mortgage here in 
question cannot be regarded as mere items 
of information which had been acquired by 
an individual director privately or in his 
•capacity as director of Pratts and which he 
might or might not be expected to share 

with his co-directors on the Board of the 
Sassoon Company, 

The Sassoon Company had for seven 
years been financing Pratts th rough M. T. 

2. Royal British Bank v. Turquand, (1856) 6 El 

& Bl 327 24 LJQB 327=1 Jur (N S) 1086. 

3. in re Hampshire Land Co. Ltd.; Ex parte Port- 

sea Island Building Society, (1896) 2 Ch 713 
=65 L J Ch 860. 

•4. In re Fenwick Stobart & Co. Ltd., (1902) 1 Ch 
507=71 L J Ch 321=86 L T 193=9 Manson 


“ Bay 110 & Co.; Young v. Payne & Co 
(1904) 2 Ch 608=73 L J Ch 849=91 L T 77 
=11 Manson 437=20 T L R 590. 


Limited, and though the latter was their 
debtor had determined in 1926 to obtain 
property of Pratts as security for their 
debt. Control of Pratts by M. T. Limited 
had been the basis of their dealings. They 
were interested as financiers both in the 
extent and in the method of this control 
and there had been ample time and oppor- 
tunity to acquire familiarity with these 
matters in detail. To what extent Mr. R. E, 
Sassoon was active as a director is left in 
doubt upon the evidence but the case of the 
Sassoon Company would not be improved 
by assuming that he left the direction of 
the company’s affairs to his co-directors. 
Up to 1928, Mr. A. J. Raymond and there- 
after Mr. Albert Raymond was in primary 
charge as managing director with full 
powers. Sir Victor Sassoon may have exer- 
cised a less detailed supervision but was 
certainly an active director. He and 
Mr. A. J. Raymond were both original sub- 
scribers to the memorandum of M. T. 
Limited and to that of F. H. Mehta & Co., 
Ltd., the managing agents. Sir Victor him- 
self was one of the first directors of the 
latter. He had been on the Board of Pratts 
since 1922 and Mr. A. J. Raymond since 
1924. He had been on the Board of M. T. 
Limited since 1920 and Mr. A. J. Ray- 
mond since 1921. He went carefully into 
the question of security in 1926. It may 
safely be taken therefore that the Mehtas 
and the Parekhs and the interests they 
represented were as well known to the Sas- 
soon directors as the Raymonds and Sas- 
soons were to them. That M. T. Limited, 
which. was putting forward Pratts’ pro- 
perty as security, held all save ten of the 
ordinary shares in Pratts and that the 
directors of Pratts had for years been 
directors of M. T. Limited — these are facts 
which it was the business of the Sassoon 
Company as financiers to know, and which 
as their Lordships think the directors came 
to know in the course of their business. 
There is no reason to suppose that Sir 
Victor Sassoon, Mr. Albert Raymond, 
Mr. A. J. Raymond or Mr. R. E. Sassoon 
(the directors of the Sassoon company in 
1928) would have any, difficulty in appre- 
ciating them; or would fail to grasp the 
obvious facts that the directors of Pratts 
had no real interest in Pratts save through 
their interest in M. T. Limited, and that 
the Gwalior nominees were leaving the 
control of Pratts to M. T. Limited, the 
holder of the ordinary share capital. These 
facts cannot be regarded as extraneous 
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information beyond the cognizance of the 
Sassoon Company; they are facts which 
had a direct and important bearing on its 
dealings throughout. All the information 
which is material was really public pro- 
perty ascertainable without difliculty by 
anyone under S. 87 of the Act. In their 
Lordships’ opinion the Sassoon Company 
cannot on the facts disclaim knowledge of 
the interest of the directors of Pratts in 
1928 or 1931 and were not entitled to 
assume on either occasion that the provi- 
sions of S. 91-B had been complied with. 
No case of ratification by the preference 
share-holders of Pratts can be made out, 
and the result is that the Official Liqui- 
dator is entitled to avoid the equitable 
mortgage which is the Sassoon Company’s 
sole ground of claim in the winding-up of 
Pratts. 


The right of M. T. Limited to prove as 
unsecured creditors for the balance out- 
standing at the date of the winding-up 
order was affirmed by both Courts in India. 
On the ground that from 1921 to 1928 
their advances exceeded the limit imposed 
(by Art. 73 of Table A) upon the powers of 
the directors of Pratts, the Official Liqui- 
dator resists the proof, notwithstanding 
that at the time of the liquidation (and 
indeed for three years before) the balance 
due was within the limit. Their Lordships 
construe Art. 73 as limiting the directors’ 
authority to borrow. The requirement of 
the article is that the directors shall so res- 
trict their borrowing that the amount for 
the time being remaining undischarged 
shall not exceed the limit specified. The 
intention of the article is not satisfied by 
treating it as a direction that beyond the 
specified limit further borrowings, though 
not prohibited, are to be expended in 
reduction of existing loans. Assuming how- 
ever that the directors from 1921 to 192S 
exceeded their authority in so far as the 
advances obtained from M. T. Limited 
exceeded five lacs of rupees, the loans were 
not ultra vires of the company, and there 
are concurrent findings of the Indian Courts 
jthat the money was received by the com- 
pany and applied for its purposes. In these 
circumstances it is plain that the Official 
Liquidator cannot reduce the balance out- 
standing at the date of liquidation by dis- 
puting the liability of Pratts to repay the 
whole sums advanced. The question of 
interest on the sums borrowed in excess of 
the limit of five lacs is however another 
matter. Before their Lordships, as before 


the Division Bench of the High Court, itr 
was contended for the Official Liquidator' 
that the whole account since 1920 should* 
be revised and reconstructed so as to elimi- 
nate all charges for interest upon advances 
in excess of five lacs. In the High Court 
Beaumont C. J. and Wadia J. refused to 
entertain this argument which had not 
been urged before Kania J. and was not 
mentioned in the memorandum of appeal 1 
to the Division Bench. They considered 
that the Official Liquidator was in great 
difficulty upon this point by reason that his- 
counsel at the trial had stated that he did 
not dispute the correctness of Pratts’ 
account in the ledgers of M. T. Limited and 
had consented to this being marked as an 
exhibit without any proof. In their discre- 
tion, they refused to entertain the Liquida- 
tor s claim — then for the first time put 
forward — to have an account directed upon 
principles which would eliminate a portion- 
of the interest which has been charged 
from 1921 onwards. Their Lordships- 
desire to take every care that an admission, 
should not be strained. Mr. Lionel Cohen’s- 
argument upon this point merited and has 
received particular attention. But their - 
Lordships do not find that the High Court 
has erred in this respect, and see no reason* 
for interfering with the discretion which 
they have exercised. The appeal of the 
Official Liquidator must accordingly fail 
and it becomes unnecessary that their 
Lordships should discuss the arguments 
forcefully advanced by Mr. Buckley on be- 
half of M. T. Limited in defence of their 
right to interest. Their Lordships will* 
humbly advise His Majesty that both 
appeals should be dismissed. The Sassoon, 
company will pay half of the costs of 
Pratts in this consolidated appeal and' 
Pratts will pay the costs of M. T. Limited- 
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Gaekwar 


Baroda State Railway — 

Appellant. 



Hafiz Habib-ul-Haq and others — 

Eespondents. 

Privy Council Appeal No. 67 of 1936, 
Allahabad Appeal No. 10 of 1934. 

^❖(a)CivilP. C. (1908), Ss. 86 and 87- 
Suit as framed against ‘Gaekwar Baroda State 
^Railway, through its Manager and Engineer- 
rin-Chief’ is not maintainable — Such suit is in 
i reality suit against Ruling Prince and must com- 
iply with provisions of Ss. 86 and 87: 56 All 828 
=A I R 1934 All 740—153 I G S24, Reversed. 

A suit cannot be brought against “an assumed 
name”. There must be some juristic entity cap- 
able of being sued which is using or is known by 
the assumed name. [P 167 C 2] 

The Baroda State Railway is owned and manag- 
ed by His Highness the Maharaja of Baroda 
through his men and is not a corporation. Hence a 
suit as framed against “the Gaekwar Baroda State 
Railway through the Manager and Engineer-in- 

• Chief” is not maintainable. Such suit is in reality, 
'though not in form, against II. H. the Maharaja 
Gaekwar of Baroda and must therefore comply 
with the provisions of Ss. 86 and 87 : 56 All 828= 
AIR 1934 All 740=153 I G 824, Reversed. 

[P 168 C 2; P 169 C 1] 

(b) Railways Act (1890), S. 1.— Act does not 
apply to Baroda. 

The provisions of the Railways Act are notappli- 

• cable to the Gaekwar Baroda State Railway. 

, x ^ [P 168 C 2] 

(c) Civil P. C. (1908), Ss. 86 and 87— Privi- 
lege of provisions cannot be waived. 

The provisions in Ss. 86 and 87 are statutory 

• and imperative, and having regard to the public 
(purposes which they serve, they cannot be waived. 

[P 169 C 1] 

Sir William Jowitt and Sir Thomas 
Strangman — for Appellant .. 

G. S. Bewcastle, Abdul Majid and Dingle- 
foot — for Respondents . 

Sir Lancelot Sanderson. ^This is an 

appeal from a judgment and decree of the 
High Court of Judicature at Allahabad 
•dated 22nd December 1933, which varied 
but in the main confirmed a judgment and 
•decree of the Subordinate Judge of Agra 
dated 3rd July 1929. The suit was brought 
by Mohammad Habib-ullah, who died 
after the judgment of the trial Court was 
given and during the pendency of the 
appeal - to the High Court. The respon- 
dents to this appeal were brought on the 


record as his heirs and personal represen. 
tatives. The^ defendant in the suit wa 3 
described as “The Gaekwar Baroda State 
Bail way through the Manager and Engi- 
neer-in. Chief” of the said Bailway. The 
plaintiff was a timber merchant, and in 
April 1923, he entered into four contracts 
for the supply of sleepers for the said 
railway in Baroda which are the subject- 
matters of this appeal. A fifth contract 
for the supply of shisham wood was also 
comprised in the suit. The contracts were 
made in Baroda between the plaintiff and 
a Mr. Martin who signed the contracts as 

Manager and Engineer-in-Chief, Baroda 
State Bailway”. No sleepers were delivered 
in respect of two contracts. The other 
two contracts were partly performed by 
the delivery of sleepers. It was alleged on 
behalf of the defendant that the sleepers 
which were delivered were not in accor- 
dance with the contracts and for this and 
other reasons which need not now be 
specified all the contracts were cancelled 
by a letter dated 3rd May 1924, from 
Mr. A. T. Houldcroft who was then the 
manager and engineer-in-chief of the rail- 
way, which was said to have been re- 
ceived by the plaintiff on 7th May 1924. 
The plaintiff filed his suit on 7th May 
1927, in the Court of the Subordinate 
Judge of Agra, claiming Bs. 38,185-12.0 
for the balance of the price of the sleepers 
supplied plus retrenchment money, and 
Bs.l, 16, 720-14-0 damages for failure to take 

delivery of the remainder of the sleepers 
and wood. 

The written statement, which was filed 
on 10th December 1927, was signed by 
Mr. C. Allan Cooke, who was then the 
manager and engineer-in-chief of the said 
railway. It contained many defences in- 
cluding pleas that the Agra Court had no 
jurisdiction to try the suit, and that the 
suit was barred by limitation, but the 
main question which their Lordships have 
to consider in this appeal arises in respect 
of the following plea : 

24. The. suit not having been filed against the 

proper party is not maintainable; the defendant 

railway is owned by H.H. the Maharaja Gaekwar 

of Baroda, a Sovereign Prince, and is managed bv 

His Highness’ Government, the claim against the 

Manager and Engineer- in-Chief of the defendant 

railway who is only a paid servant of the State is 
bad in law. 

Many issues were settled and tried by the 

issue in con- 
nection with the above-mentioned plea 
was as follows : 
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Is the Maharaja Gaekwar of Baroda a necessary 
party to the suit ? Is the suit as framed main- 
tainable ? 

This raises an important question, for it 
was alleged on behalf of the defendant 
that the suit was in reality, though not in 
form, a suit against H. H. the Gaekwar of 
Baroda, that it had been framed in the 
above-mentioned manner because of the 
difficulty in the plaintiff’s way caused by 
the provisions of Ss. 86 and 87, Civil P. C. 
of 1908, to which further reference will 
presently be made, and that it was an 
attempt to fix H. H. the Gaekwar with 
liability in this indirect manner. The 
Subordinate Judge made a decree in favour 
of the plaintiff for the price of material 
supplied including retrenchment money 
Bs. 37,065, interest on the said amount 
Bs. 14,430, damages Bs. 50,054 minus 
Bs. 112 for shisham log wood which he 
held was barred by time, balance Bupees 
49,942, total Bs. 1,01,437, with further 
directions as to interest and costs. The 
defendant appealed to the High Court, 
which ordered and decreed that the appeal 
should be allowed in part, and that the 
Subordinate Judge’s decree should be modi- 
fied to the extent that the amount decreed 
thereunder should be reduced by Bupees 
7797-9-0 and that in other respects the 
aforesaid decree should be confirmed and 
the appeal dismissed. 

The defendant applied to the High Court 
for leave to appeal to His Majesty in Coun- 
cil and the grounds of his application 
admittedly included substantial questions 
of law. The learned Judges of the High 
Court allowed the application and certified 
that ; 

As regards the value and nature of the case it 
fulfils the requirements of S. 110 of Act 6 of 1908. 

A preliminary objection was taken by 
learned counsel on behalf of the plaintiff- 
respondents that the appeal was incom- 
petent for non-compliance with the provi- 
sions of the Civil Procedure Code, Ss. 109 
and 110. In support of this contention 
reference was made to the judgment of the 
learned Judges of the High Court who 
granted the above-mentioned certificate. 
In that judgment it was stated that : 

The valuation of the suit in tho Court below 
being above Rs. 10,000 and tho valuation of the 
proposed appeal to His Majesty in Council being 
also above Rs. 10,000 and tho Courts in India 
having differed, tho case satisfies tho requirements 
of law under S. 110, Civil P. 0., and we cortify 
accordingly. 

The point which was taken by the 
learned counsel was that the learned Judges 


were wrong in holding that the Courts in 
India had differed, inasmuch as the decree- 
of the Subordinate Judge was confirmed by 
the High Court in all respects, except that 
the amount decreed by the Subordinate- 
Judge in the plaintiff’s favour was reduced 
by Bs. 7797-9-0. 


It was argued that the decree of the 
High Court really affirmed the decree of 
the Court immediately below, and there- 
fore that the ground relied on by the- 
learned Judges for granting the certificate 
was wrong. Several cases relating to this 
question were cited to their Lordships and 
it appears that the decisions therein are 
not altogether consistent, but their Lord- 
ships do not propose on this occasion to 
consider them in detail or to give any deci- 
sion upon the point. The reason for their 
Lordships’ conclusion in this respect, is 
that even if the decree of the High Court 
did affirm the decree of the Subordinate 
Judge (which their Lordships do not 
decide), it is obvious that the appeal 
involves substantial questions of law and 
as the value of the subject-matter of the 
suit and of the appeal was above Rupees 
10,000, the learned Judges were right in 
granting the certificate. Indeed the learned 
counsel for the plaintiff-respondents frankly 
admitted that this was a case in which, 
their Lordships, if it were necessary, would 1 
properly grant special leave to appeal by 
reason of the important questions of law 
involved. 


The Subordinate Judge in his judgment 
recorded the admission made on behalf of 
the plaintiff in the trial Court that the 
above-mentioned railway is 

neither a State railway nor a company railway 
but is owned and managed by His Highness the 
Maharaja of Baroda through his own men, 

and it is to be noted that in the course of 
some interlocutory proceedings before the 
trial the plaintiff declined to make His 
Highness the Gaekwar a defendant in the 
suit. The Subordinate Judge however found 
it possible to make a decree, as already 
stated, in the plaintiff's favour, holding 
that the railway was a corporation within 
the meaning of the Civil Procedure Code, 
and that it possessed a locus standi of its 
own before the law Courts and could be 
sued in its own name through the head of 
the railway department. This conclusion 
was based largely upon the construction 
which the Subordinate Judge placed upon 
the provisions . of 42 <& 43 Viet., c. 41 and 
the Railways Aot (Act 9 of 1890 ), which 
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the learned Judge considered were appli- 
cable to the Gaekwar Baroda State Rail- 
way. The High Court came to the same 
conclusion and held that the defendant 
railway is a corporation, of which H. H. 
the Gaekwar is the owner. 


One of the learned Judges in the High 
Court noted in his judgment that the 
plaintiff was not suing a Ruling Prince, 
and that he was not trying to execute his 
decree against such a Prince, but stated 
that what he wants is a decree against 
the defendant railway which is the pro- 
perty of a Ruling Prince.” He held further 
that it was open in India to the plaintiff 
to obtain his object so long as he did not 
contravene the express provisions of the 


Code of Civil Procedure, and expressed the 
opinion that the position was 

that the owner of the corporation carries on busi- 
ness under an assumed name and the suit there- 
fore can be instituted against that assumed name 
•without in any manner infringing the provisions 
of 8. 86, Civil P. C. 


The other learned Judge agreed with 
the conclusions arrived at by his learned 
brother and added that in his opinion the 
case was governed by O. 30, R. 10, Civil 
P. G. With all respect to the learned 
Judges, their Lordships are unable to assent 
to^ the propositions and conclusions con- 
tained in their judgments. The provisions 
of Ss. 86 and 87, Civil P. C., 1908, are as 
follows : 

86.— (1) Any such Prince or Chief and any 
ambassador or envoy of a foreign State, may, with 
the consent of the Governor-General in Council 
certified by the signature of a Secretary to the 
Government of India, but not without such con- 
sent, be sued in any competent Court. 

(2) Such consent may be given with respect to a 
specified suit or to several specified suits, or with 
respect to all suits of any specified class or classes, 
and may specify, in the case of any suit or class of 
suits, the Court in which the Prince, Chief, 
ambassador or envoy may be sued : but it shall 
not be given unless it appears to the Government 
that the Prince, Chief, ambassador or envoy — 

(a) has instituted a suit in the Court against 
the person desiring to sue him, or (b) by himself 
or another trades within the local limits of the 
jurisdiction of the Court, or (c) is in possession of 

immovable property situate within those limits 

and is to be sued with reference to such property 
or for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy 
shall be arrested under this Code, and, except with 
the consent of the Governor- General in Council 
certified as aforesaid, no decree shall be executed 

against the property of any such Prince, Chief 
ambassador or envoy. ’ 

(4) The Governor-General in Council may bv 
notification in the Gazette of India, authorise a 
pocal Government and any secretary to that 
Government ; to exercise, with respect to any 


prince, chief, ambassador or envoy named in the 
notification, the functions assigned by the for£- 
going sub-sections to the Governor-General in 
Council and a Secretary to the Government of 
India, respectively. 

(5) A person may, as a tenant of immovable 
property sue, without such consent as is mentioned 
in this section, a prince, chief, ambassador or envoy 
from whom he holds or claims to hold the property. 

87. A Sovereign Prince or Ruling Chief may 3 ue. 
and shall be sued, in the name of his State : 

Provided that in giving the consent referred to 
in the foregoing section the Governor-General in 
Council or the Local Government, as the case may 
be, may direct that any such Prince or Chief shall 
be sued in the name of an agent or in any other 
name. 

The sections relate to an important 
matter of public policy in India and the 
express provisions contained therein are 
imperative and must be observed. H. H. 
the Gaekwar is a Sovereign Prince within 
the meaning of these sections, and it was 
admitted by counsel on behalf of the 
plaintiff-respondents that no certificate had 
been obtained as provided by S. 86, and 
further that no such certificate could have 
been obtained as none of the conditions 
contained in S. 86 (2) (a), (b) and (c) were 
applicable to this case. With regard to the 
above-mentioned statement as to the posi- 
tion, it is obvious that a suit cannot bei 
brought against ‘an assumed name”. There 
must be some juristic entity capable of 
being sued which is using or is known by 
the assumed name. It was however held 

by the learned Judges of the High Court 
that the 

defendant railway came into existence undet a 
grant from the Sovereign power and it is therefore 
a Corporation though its owner is one person (His 

Highness the Maharaja of Baroda) and not several' 
persons. 

Their Lordships cannot find any evidence 
in the record to justify the above-mentioned 
finding and indeed the learned counsel who 
appeared for the plaintiff respondents ad- 
mitted, and in their Lordships’ opinion 
rightly admitted, that he was not able to 
support the judgment of the High Court on 
this or any of the grounds mentioned 
therein. The learned counsel however con- 
tended that the conclusion at which the 
Courts in India arrived, viz. that the rail- 
way was a corporation capable of being 
sued, was correct, and that he could support 
the High Court’s decision on a ground not 
considered by the Courts in India. He 
argued that the question whether the rail- 
way was a corporation was a question of 
fact and must be determined in accordance 
with the law of the State of Baroda- For 
this proposition’ he relied upon two cases. 


) 
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T-jz. (1923) 2 KB 682 1 and (1933) A C 

289 3 and especially on the following pas- 
sage in Lord Wrights opinion at p. 297 : 

English Courts have long since recognized as 
’juristic persons corporations established by foreign 
law in virtue of the fact of their creation and con- 
tinuance under and by that law. 

It was contended that by analogy the 
Courts in British India should recognize 
the railway as a juristic person, inasmuch 
as it could be shown from the materials in 
the record of this case that the railway 
had been established in the State of Baroda 
as a corporation. The evidence which was 
mainly relied upon to establish the above 
contention was a notification which was 
under the heading “Supreme Court” No. 77 
of 1921-22, dated 16th April 1922. The 
translation is in the following terms : 
Subject : 

In regard to suits arising out of the dealings 
relating to the State railway not being deemed as 
suits against the State (but) to be regarded like 
other suits. 

Suits relating to the State railway not to be 
deemed as suits against the State but to be con- 
sidered as other suits. 

The management of the State railway and the 
x^ork of keeping supervision over it was entrusted 
3n the first instance to the B. B. & C. I. Ry. Co. 

During that time all suits relating to the Rail- 
way Administration, like other suits, were filed in 
any Court having jurisdiction but recently for 
some time past the management of that Railway 
has been taken over by tho Government of His 
Highness the Gaekwar in its own hands and its 
management is carried by the Railway Department 
of the State. For this reason in order to make it 
clear whether suits relating to tho working of the 
Railway being taken as ordinary suits, should bo 
filed as before in any Court having proper juris- 
diction, or suits of that nature, being regarded as 
euits against the State should, in the first instanco 
bo fileefin the Prant Niyayadhishi (District Court). 
(In order to make that clear) a note herefrom, 
No. 114, dated 18th February 1922, was issued, 
relating to Civil Order No 162/82, dated 7th April 
1922 as passed, consequently it is decided that 
fcuits arising out of tho businoss of the Railway of 
this State, cannot bo regarded as suits against tho 
State, and being considered liko other suits, means 
should bo adopted by all concerned to file them as 
before in any Courts of proper jurisdiction. 

It was contended on behalf of the plain - 
till -respondents that by this notification 
H. II. the Gaekwar of Baroda intended to 
place the Gaekwar Baroda State Railway in 
the same position as the Bombay Baroda 

1. Banque Internationale do Commerce do Potro- 

grad v. Gaukassow, (1923) 2 KB 682=92 L J 
K B 1079=129 L T 725=68 S J 38=39 T 
L R 574. 

2. Lazard Brothers & Co. v. Midland Bank, 

(1933) A 0 289=102 LJI(B 191=148 L T 
242=76 S J 888=49 T L R 94=44 LI L Rep 
159. 


Habib.UL-Haq ( Sir L. Sanderson ) A. I. R. 

and Central India Railway Company, which 
apparently had managed the said railway 
until H. H. the Gaekwar took the manage- 
ment thereof into his own hands and that 
he thereby intended to establish the rail- 
way administration as a corporation. Their 
Lordships are not able to accept that con- 
tention : to place such a construction upon 
the terms of the notification would be un- 
reasonable and contrary to the ordinary 
meaning of its terms, which in their Lord- 
ships’ opinion are quite plain. The notifi- 
cation is no more than a direction regulat- 
ing the procedure as to suits relating to the 
railway administration and the working of 
the State Railway in Baroda. It provided 
that such suits in Baroda were nob to be 
regarded as suits against the State but 
were to be considered as other suits and it 
gave directions as to the Courts in Baroda 
in which the said suits might be instituted. 
The notification related to the State of 
Baroda only and was merely a piece of 
internal administration with respect to the 
Courts in Baroda in which the suits there- 
in referred to were to be instituted and the 
procedure to be adopted in connexion there- 
with. The notification, in their Lordships’ 
opinion, affords no evidence whatever that 
H. H. the Gaekwar intended to make the 
railway administration a legal entity or to 
establish it as a Corporation. 

Reference was made to a further notifi- 
cation No. 92 of 1921-22, dated 17th June 
1922. This related to the civil and crimi- 
nal jurisdiction over the Okhamandal Rail- 
way and amongst other matters it provi- 
ded that the Railways Act of 1890 and 
the rules relating thereto had been made 
applicable. It was argued that this notifi- 
cation was of some materiality for the pur- 
pose of showing the status of the railway 
therein referred to. It was however admit- 
ted by learned counsel for the plaintiff 
respondents that the Railways Act of 
1890 has no application to Baroda and in 
their Lordships’ opinion the above-men- 
tioned notification affords no assistance to 
the plaintiff-respondents’ case. When asked 
to state how the alleged corporation was 
constituted, the learned counsel for the 
plaintiff respondents contended that the 
corporation, as established by H. H. the 
Gaekwar, consisted of the members of the 
railway administration from time to time. 
In their Lordships’ opinion there is no evi- 
dence on the record to support such a con- 
tention and it is direotly contrary to the, 
admission already mentioned which was! 
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made on behalf of the plaintiff at the trial 
•of the suit, viz. 

thab the railway is neither a State railway nor 

a company railway bub is owned and managed 

by His Highness the Maharaja of Baroda through 
his own men. 

Their Lordships are of opinion that the 
suit was in reality, though not in form, a 
suit against H. H. the Gaekwar of Baroda 
and if the judgments of the Courts in India 
were allowed to stand they would have 
far-reaching results and might have the 
effect of nullifying the provisions of Ss. 86 
and 87, Civil P. C. 

It was further held by the High Court 
that, even if it be assumed that the suit 
was in reality against H. H. the Gaekwar 
•of Baroda, the provisions of S. 86, Civil 
P. C. could not be relied upon because 
H. H. the Gaekwar had waived his privi- 
lege by allowing the defendant railway to 
defend the suit on its merits and to pro- 
•duce evidence and take the chance of get- 
ting a judgment in his favour. Learned 
counsel for the plaintiff-respondents con- 
tended that the above-mentioned finding 
was correct. Their Lordships cannot accept 
that contention. In the first place, it 
appears that the summons was addressed to 
and served upon the manager of the State 
railway. He filed a written statement, 
containing the plea which has already been 
set out in full, whereby he alleged that the 
suit was not filed against the proper party 
and was not maintainable. He applied 
without success that this issue should be 
tried as a preliminary issue. No one pur- 
ported to appear in the suit on behalf of 
H. H. the Gaekwar of Baroda and there is 
no ground for saying that he waived his pri- 
vilege. Further, as already pointed out, the 
provisions rel ating to this matter are statu - 
tory. The y are contained in Ss. 86 and 

? lvil O./tSey are imperative, and ha v. 
i pg regard to the public purposes which 
they ^rve, th ey cannot, in th ei r Lords hips 1 
opimonj~bg' "wai ved in the m anner suggested 
by tne^Uig^OTrt^'heir LordsEips there- 
fore are of opinion that the suit was not 
maintainable. In view of this conclusion, 
it is not necessary to consider the other 
issues which were raised in the Courts in 
India. For the above-mentioned reasons, 
their Lordships are of opinion that the 
appeal should be allowed, the decrees of 
the High Court and of the Subordinate 
Judge set aside, and the suit should be dis- 
missed. The plaintiffs-respondents must pay 

the costs of the defendant appellant in this 
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appeal, and in both the Courts in India. 
They will humbly advise His Majesty 
accordingly. 

D.s./r.k. Appeal allowed . 

Solicitors for Appellant — 

Gregory Bowcliffe & Co. 
Solicitors for Respondents — 

Douglas Grant & Dold. 
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(From Oudh) 

7th April 1938 

Lord Wright, Sir Shadi Lab and 
Sir George Bankin 

Nawab Mirza Mohammad Kazim Ali 
Khan and another — Appellants. 

v. 

Nawab Mirza Mohammad Sadiq Ali 
Khan and others — Bespondents. 

Privy Council Appeal No. 116 of 1936; 
Oudh Appeals Nos. 7 and 8 of 1934. 

# * Mahomedan Law— Debts— Right of con- 
tribution between coheirs respecting debts of 
deceased— Decree for dower under S. 52, Civil 
F. C. against all heirs of deceased taluqdar in 
Uudh— Decree realized only out of non-taluq- 
dari property — Suit for contribution against 
succeeding taluqdar — Declaration by taluqdar 
of portion of his property as subject to S. 15, 
Oudh Settled Estates Act— Taluqdar held liable 
to contribute according to value of his pro- 
perty at the date of death of the deceased. 

The right and duty of contribution is founded 

on doctrines of equity; it does not depend upon 
contract. j’p q 

The principle or method of which S. 52, Civil 
F. G. is an expression has always been so operated 
as not to prejudice the rights inter se of beneficia- 
ries or legatees over whom the creditor has prio- 

nt * . [P 173 C 2] 

In the ordinary case of a Muslim whose whole 
property descended according to his personal law 
!t wouM be impossible to suggest that an heir was 
without remedy against his coheirs if by the 
action of the judgment-creditor under a decree 
obtained under S. 52, Civil P. C. in a suit brought 
against all the heirs of the deceased Mahomedan 
he was left with less than his proper share of the* 
nett estate of the deceased. His right to contribu- 
tion would be plain. As a beneficiary, he would 
have the right that the deceased’s estate should be 
duly administered, that it should be cleared of 
debts and valid legacies, and that he should be 
given possession of his share therein. For this pur 
pose his suit could take various forms according 
to the circumstances of the case. It might be 
denominated an administration suit or a suit for 
partition or a suit for contribution, but the basis 
of his claim wouid be the same in each case, viz. 
the right to have due administration of the 
f® CeaS ^ S estate. ^ This right might also be enforced 
in a proper case by an application for the appoint- 
ment of an administrator under S. 218, Succession 
Act. A proper administration of the deceased's 
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estate involves and requires a proper allocation 
of the debts as between properties to which differ- 
ent rules of descent apply. [P 172 C 2; P 173 C 1] 

A Mahomedan widow of a taluqdar in Oudh 
obtained a decree under S. 52, Civil P. C. for 
dower against all the heirs of the deceased includ- 
ing the taluqdar succeeding the deceased. The 
decree-holder realized the decretal amount only 
out of the partible or non-taluqdari estate in the 
hands of the heirs. The latter brought a suit 
against tho existing taluqdar for contribution con- 
tending that as both taluqdari and non-taluqdari 
properties were liable for tho debt, the taluqdari 
estate should be made to contribute according to 
its value. The taluqdar had obtained the neces- 
sary permission under S. 3, Oudh Settled Estates 
Act, and declared that certain portion of the 
taluqa was to bo held subject to the provisions of 
the Act: 

Held that the rights of the plaintiffs could not 
be concluded by the choice of tho execution credi- 
tor. Their claim to their proper share in the 
partible estate of the lato taluqdar made them 
co-beneficiaries with the existing taluqdar in res- 
pect of assets all of which were answerablo for 
the debts of the deceased and tho fact that differ- 
ent portions of the assets devolved on different 
principles in no way defeated tho plaintiffs’ right 
to contribution. [P 174 C 1] 

Held also that for tho purpose of the allocation 
of debts of the late taluqdar between taluqdari and 
non-taluqdari properties, tho value of his interest 
in the taluqa was to bo taken as it stood at tho 
date of his death. Tho valuo of tho property com- 


prised in the declaration subsequently made by 
the taluqdar under the Oudh Settled Estates Act. 
could not be excluded, as “to be or to have vested’'' 
in S. 15 of the same Act could not be interpreted' 
to be operating retrospectively. [P 174 0 2}> 

Dr. A. Majid — for Appellants . 

W. Wallach, G. S. Rewcastle and P. V. 

Subba Row — for Respondents . 

Sir George Rankin. — In this case two 
appeals by separate sets of plaintiffs have- 
been brought from a decree of the Chief 
Court of Oudh dated 14th March 1934, 
setting aside the decree of the Subordinate 
Judge, Lucknow, dated 1st September 1932, 
and dismissing with costs a suit for contri- 
bution. In both appeals the sole contesting, 
respondent is the defendant in the suit, 
Nawab Mirza Mohammad Sadiq Ali Khan 
(herein called Sadiq Ali) who is the taluq- 
dar of Makanpur Rahimabad in the district 
of Sitapur. The parties are Shia Maho- 
medans and the questions in dispute have 
reference to the administration of the estate 
of Nawab Mohammad Baqar Ali Khan 
(herein called the late Nawab) who died on 
17th January 1921. The relationship of the 
parties to him and to each other is shown 
by the pedigree hereunder : 


Sharaf Jahn Begam = NAWAB MOHAMMAD BAQAR ALI KHAN = Fakbr Jahan Begam 

i i • . • /v xt . \ I . . w 


(Plaintiff No. 4) 


I 


I 


(Plaintiff No. 1) 


Nawab Mirza Mohammad Nawab Mirza Mohammad Nawab Mirza Mohammad 
Sadiq Ali Khan Kazim Ali Khan Naqi Ali Khan. 

(Defondant No. 1) (Plaintiff No. 5) (Died before the institution 

of the suit. His legal repre- 
sentatives are on the record 
as Plaintiffs Nos. 4 , G and 7 ). 


i 

Nawab Abid Jahan Begam 
(Plaintiff No. 2) 


Nawab Mirza Mohammad Taqi Ali 
Khan. (Died 19-11-35. His heirs are on 
tho records plaintiffs-appellants party 3, 
in P. C. Appeal No. 8 of 1934). 


The late Nawab left-two widows and a 
family by each. The property of which he 
was possessed at his death comprised the 
taluqa of Makanpur Rahimabad, an estate 
which had been entered under S. 8, Oudh 
Estates Act (1 of 1869) in List 2 as an 
estate which according to the custom of 
the family ordinarily devolved upon a 
single heir. In addition thereto however, he 
was possessed at his death of other proper- 
ties. Litigation to determine whether any 
or all of his properties wore partible or 
were impartible took place from 1921 to 
1931 between his heirs. In 1931 it was 
decided by this Board that the taluqa des- 
cended to Sadiq Ali alone but that the 
other properties were not governed by any 


special family custom and that they des- 
cended according to the ordinary principles 
of the Shia school of Mahomedan law : 
59 I A l. 1 The value of the taluqdari pro- 
perty at the date of the death is estimated 
by the plaintiffs at Rs. 25,62,800 and the 
value of the partible estate at Rs. 8,90,314. 
On 31st October 1921, the late Nawab’e 
senior widow Sharaf Jahan Begum brought 
a suit for her dower against her own three 
sons, her co- widow Fakhr Jahan Begum, 
and the latter’s son and daughter. These 
six defendants were impleaded as being, 
with the plaintiff herself the heirs of her 

1, Mohammad Sadiq All Kkau v. Fakhr Jahan 
Begam, (1932) 19AIRPO 13=136 I 0 385 
=59 I A 1=6 Luck 556 (P C). 
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husband in possession of his property. The 
claim was for five lakhs of rupees as 
dower, and on 3rd January 1923, the Sub- 
ordinate Judge “ordered that the plaintiffs 
claim be and is hereby decreed for three 
lakhs of rupees with proportionate costs 
against the entire estate of Nawab Baqar 
Ali Khan deceased.” An appeal by Sadiq 
Ali to the Court of the Judicial Commis- 
sioner was on 4th March 1924 dismissed. 

Thereafter by various execution proceed- 
ings, the senior widow Sharaf Jahan Begum 
as decree-holder realized out of the partible 
or non-taluqdari property of her late hus- 
band sums sufficient to satisfy her dower 
decree, amounting to Bs. 3,06,855. It is 
not necessary to detail these proceedings, 
which took place at different dates between 
1924 and 1930. It may however be noted 
that in May 1924, the first application 
made by her was against her son, the 
taluqdar, and asked for attachment and 
sale of certain taluqdari villages. Such pro- 
perty is protected by the provisions of the 
Oudh Laws Act, 1876, and by rules made 
under S. 68, Civil P. C. The sales officer 
having submitted the case to the Local 
Government for sanction of an execution 
sale was informed that as the taluqdar 
had non-taluqdari property from which 
the decree could be fully realized, the pro- 
ceedings to sell in the first instance the 
ancestral taluqdari villages did not seem 
proper. This execution application came 
accordingly to nothing. On 29th April 
1931, the suit out of which the present 
appeals arise was brought by the junior 
widow, her son and daughter against Sadiq 
All. Originally the senior widow, her two 
sons, and the representatives of her third 
son Naqi Ali (who had died) were impleaded 

as defendants in this suit, but they were 
afterwards made plaintiffs, leaving Sadiq 
Ali, the taluqdar, as sole defendant. The 
main contentions of the plaintiffs were to 
the effect that both taluqdari and non- 
taluqdan properties were liable for the 

dower debt ; that as the dower decree was 

» ?? t J he • ^-^luqdari property 
alone, the taluqdari estate should be made 
to contribute according to its value. The 
defendant among other pleas, denied that 
any right to claim contribution arose to 
the plaintiffs upon the facts alleged. The 
Subordinate J udge thought it right to deal 
with certain of the issues before taking 
evidence upon disputed questions of fact 
He found in favour of the plaintiffs that 
they had a right to contribution in respect 


that the taluqdari property was liable for 
the debts of the deceased taluqdar along 
with the partible property : and that the 
values of taluqdari and partible properties 
should be estimated as at the date of the 
death. His findings on other points need 
not here be mentioned. 

The Chief Court reversed this decision 
and dismissed the suit. On the main ques- 
tion of the plaintiffs’ right to contribution, 
the view of the learned Judges (Wazir 
Hasan C. J. and Smith J.) was that as the 
heirs of a Mahomedan were only entitled 
to the residue of his partible estate left 
after the payment of funeral expenses, 
debts and legacies, the plaintiffs’ claim 
involved the assertion of a right to share 
in the impartible estate. In their opinion, 
even had the entire partible estate been 
exhausted in satisfaction of debts due by 
the deceased, no right would have arisen 
to any of the heirs to rehabilitate their 
shares by means of contributions from the 
impartible estate. As their Lordships read 
the joint judgment of the Chief Court, the 
learned Judges did not doubt that the 
taluqdari property of the late Nawab was 
liable for his debts just as much as the 
partible property. They regarded it as the 
p aintiffs misfortune that execution pro. 
ceedings were taken against the latter. 
But they held that 

*v at . * he result of fchat action was a 
iwfrtihl, th ® defendant inasmuch as it saved the 
P ble estate intact does not create in equity 

fa I OUr of the plaintiffs a right to 
share in fchat benefit. 6 

Their Lordships postpone mention of 
certain other findings of the Chief Court 
and proceed to consider the correctness of 
the view that the suit for contribution was 
not maintainable. The claim of the senior 
widow Sharaf J ahan Begum for dower was 
that of an ordinary unsecured creditor 
against the estate of her late husband. She 
was not in possession of any property of 
his in lieu of her dower, still less had she 
any charge upon any part of his estate. 

Un the other hand, the fact that the debt 
was for dower did not make it different 
from any other simple contract debt so far 
as the taluqdari property was concerned. ' 
Sharaf Jahan Begum impleaded all the 
heirs of her late husband in her suit for 
dower and obtained a decree against all. It 
is not necessary now to consider whether 
the decree which she obtained was in a 
form to which she was entitled. It was 
apparently contended in the suit that the 
proper form of decree would have been 


A. I. R. 


Kazim Alt v. Sadiq Ali (Sir George Rankin) 


172 Privy Council 

against each heir of her late husband to 
the extent only of a part of the debt propor- 
tionate to that heir’s share in the estate. 
There is some difference of opinion among 
the High Courts of India upon the proper 
form of decree in a suit by the creditor of 
a deceased Mahomedan against one or more 
of his heirs. In the present case the matter 
was complicated by the facts that the line 
or lines of succession to the late Nawab’s 
property were uncertain and in all probabi- 
lity governed only in part by the Maho- 
medan law; and that the lady was minded 
to contend that the taluqdari property was 
liable to answer her claim. The reference 
in the decree to “the entire estate” shows 
that Sadiq Ali was not being sued merely 
as a person entitled to share in the partible 
estate : otherwise their Lordships attribute 
no importance to it. Being heiress as well 
as creditor, the senior widow might doubt- 
less have sued for a declaration that as 
between partible and impartible estates the 
latter should bear its proportionate share 
of the debts, but she did not ask for or get 
relief in that form. She brought her suit 
as a creditor in the manner provided by 
the Code impleading all the heirs as legal 
representatives [S. 2 (11), Civil P. C.] and 
she obtained, as the Chief Court has notic- 
ed, a judgment of the character contem- 
plated by S. 52 of the Code. In I A Sup Vol. 
135 2 this was held by the Board in a suit for 
dower to be the right form of decree; and in 
the present case that form of decree was 
granted, and no appeal was taken there- 
from. Each of the defendants to that suit 
became liable as explained by Sir Barnes 
Peacock in the case just cited 2 (p. 142) for 
the whole debt to the extent of assets re- 
ceived by him and the decree could be exe- 
cuted by the attachment and sale of as 
much as necessary of the property of the 
deceased in the hands of any or all of the 
defendants. If any defendant was shown 
to have been in possession of property of 
the deceased, but to have parted with it, 
his own assets could be made liable to a 
like extent unless he proved that he had 
‘duly applied’ the property of the deceased. 
Such a decree is only a step towards the 
administration of the deceased’s estate 
and does not complete the administration 
as between persons whose rights are post- 
poned to creditors. In the ordinary case of 
a Muslim whose whole property descended 
according to his personal law, it would be 

2. Mt. Mullekav. Mt. Jumola, (1873) I A Sup Vol 
135=11 Beng L R 375=3 Sar 220 (P C). 


impossible to suggest that an heir was 
without remedy against his co-heirs if by 
the action of the judgment-creditor under 
such a decree he was left with less than 
his proper share of the nett estate of the 
deceased. His right to contribution would 
be’plain. As a beneficiary, he would have 
the right that the deceased’s estate should 
be duly administered, that it should be 
cleared of debts and valid legacies, and that 
he should be given possession of his share 
therein. For this purpose his suit could 
take various forms according to the circum- 
stances of the case. It might be denomi- 
nated an administration suit or a suit for 
partition or a suit for contribution, but the 
basis of his claim would be the same in 
each case, viz. the right to have due 
administration of deceased’s estate. This 
right might also be enforced in a proper 
case by an application for the appointment 
of an administrator under S. 218, Succes- 
sion Act, 1925. 

The question raised by the present case 
is whether the plaintiffs as heirs having 
an interest in a portion of the property 
left by the deceased and entitled to a due 
administration of his estate cannot claim 
to have the debts of the deceased provided 
for rateably out of the partible and impar- 
tible properties which are equally liable 
for such debts. The estate of the late 
Nawab was between 1921 and 1931 in a 
difficult position, since it was doubtful 
whether any substantial portion of it was 
divisible or indivisible, and the claim of 
the senior widow was a heavy claim. That 
such an estate should be administered by 
the crude method of leaving it exposed to 
execution sales at the creditor’s choice, is, 
it may be hoped, unusual. Had there been 
an executor or administrator in charge or 
a receiver appointed by the Court, it would 
have been his duty to take proper measures 
to pay off the dower debt, and he could 
not possibly have claimed to saddle either 
the taluqdari or the non- taluqdari property 
with the whole of the dower. It would 
have been the plain right of the plaintiffs 
to object to any more than a proportionate 
part of the debt being taken from the 
partible estate. The view of the Chief 
Court is that the creditor having levied 
on partible assets the loss must lie where 
it has fallen. This, in their Lordships’ 
judgment, is contrary to the rights of 
the parties : it would moreover open wide 
the door to chicanery and fraud. A proper 
administration of the deceased s estate in- 
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|volves and requires a proper allocation of 
the debts as between properties to which 
different rules of descent apply. The plain- 
tiffs are not claiming to share in the taluq- 
dary property, because they ask for a 
proper allocation of the debts as between 
the partible and the taluqdari properties. 

That the right of an heir under the 
Mahomedan law is a share in the estate 
after debts and valid legacies have been 
provided for is undeniable. It is laid down 
no less than three times in the fourth Sura 
of the Koran. The principle is not disput- 
ed by the plaintiffs or by anyone. Indeed 
it lies at the root of the plaintiffs’ case: 
because an heir is only entitled beneficially 
to a share in the residue after payment of 
debts he is bound to contribute towards 
debts properly paid by his co-heirs to the 
extent of his interest. If the Mahomedan 
law governed the whole matter, the plain- 
tiffs’ difficulties would be at an end. The 
Mahomedan law as to legacies is highly 
special and need not now be considered; 
but in providing that the heir takes a 
share in the nett estate after deduction of 
the debts of the deceased, the Mahomedan 
law is in line with other laws including 
the Hindu law and the second chapter of 
the Indian Succession Act, 1925. The 
single heir under Act 1 of 1869 also takes 
subject to debts. So far as their Lordships 
are aware, the particular problem pre- 
sented by the circumstance that part of 
the deceased’s property does not descend 
according to Koranic principles at all is 
not dealt with by any of the classical 
authorities such as the Hedaya, Fatawa 
Alamgiri or Shuraya. From the standpoint 
of orthodoxy, such a contingency might 
well appear not as one to be provided for 
but as one to be rejected. In any case 
neither the dicta nor the authorities re- 
ferred to by the Chief Court are addressed 
to any such matter. In the cases envisaged 
by these authorities there is no need to 
ask what debts shall be discharged out of 
the property before division into shares as 
prescribed by Mahomedan law. As all the 
property would descend by that law all the 
debts must be first provided for. But, here 
some property, though liable for debts, is 
not divisible at all and descends upon 
different principles unknown to the Maho- 
medan law : hence the need to ask how 
much of the debts should be satisfied out 
of each class of property. Had the autho- 
rities cited been relevant to this question 
and conclusive to the effect that Maho 


medan law provided no remedy in such a 
case as the present, it by no means follows 
that a British Indian Court would not 
afford a remedy. In the case cited by the 
Chief Court, 7 All 822 3 at p. 8 14, it was 
pointed out by Mahmood J. that “the lex 
fori regulates all matters going to the 
remedy, ad litis ordinationem .” In his view 

upon the death of a Mahomedan owner, his pro- 
perty .... immediately devolves upon his heirs in 
specific shares ; and if there are any claims against 
the estate, and they are litigated, the matter 
passes into the region of procedure, and must be 
regulated according to the law which governs the 
action of the Court (p. 882). 

In that case, as is well known, the Full 
Bench of the High Court at Allahabad, 
while holding that a decree passed against 
some only of the heirs did not bind other 
heirs so as to convey their interest to the 
auction -purchaser in execution, agreed that 
in such a case the heirs who were not 
parties to the decree could not recover 
their shares from the auction- purchaser 
without paying their proportionate share of 
the ancestor’s debt for which the decree 
was passed. This is a particular application 
of the right to contribution as between co- 
heirs in respect of the debts of the deceased. 
It was treated as not depending upon any 
rule peculiar to the Mahomedan law, but 
on the general principles of equity. In the 
present case the Court, having granted to 
the creditor a decree which enabled her to 
levy at her choice upon the partible and 
the impartible estates, cannot as between 
the defendants refuse to carry the adminis- 
tration beyond that point. The principle 
or method of which S. 52 of the Code is an 
expression has always been so operated as 
not to prejudice the rights inter se of bene- 
ficiaries or legatees over whom the creditor 
has priority. Indeed by its doctrine of 
marshalling, equity, in days when debts 
were of different priority and assets were of 
different classes, ensured that the order in 
which the assets of a deceased person were 
answerable for his debts, was ultimately 
enforced as between persons beneficially 
interested in the estate [cf. Williams on 
Executors, Yol. 2, pages 1119-1120, 12th 
Edn. 1930] . Creditors may generally resort 
to any portion of the estate but the 
judgment of Lord Eldon in (1803) 8 Yesey 
Jun 382 4 may be pointed to as showing 
how this principle has of old been limited 
a nd c ontro lled to avert injustic e : 

3. Jafri Begam v. Amir^Iuhammad, (1885) 7 All 

822=1885 A W N 248 (P B). 

4. Aldrich v. Cooper, (1803) 8 Yesey Jun 382=7 

R R 86=32 E R 402. 
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The simple contract creditor therefore has (not) 
in law any claim against the freehold estate . . . . 
But the Court has said the caprice or election of a 
bond creditor shall not operate to the prejudice of 
the simple contract creditor . . . (p. 394.) In the 
cases of legatees against assets descended a legatee 
has not so strong a claim to this species of equity 
as a creditor. But the mere bounty of the testator 
enables the legatee to call for this species of 
marshalling: that if those creditors having a right 
to go to the real estate descended will go to the 
personal estate, the choice of the creditors shall 
not determine whether the legatees shall bo paid 
or not. . . . Both are in law liable to the creditors, 
and therefore by making the option to go against 
the one they shall not disappoint another person 
who the testator intended should be satisfied, 
(page 395.) 

The rights of the plaintiffs cannot be 
concluded by the choice of the execution 
creditor. Their claim to their proper share 
in the partible estate of the late Nawab 
makes them co-beneficiaries with Sadiq 
Ali in respect of assets all of which are 
answerable for the debts of the deceased 
and the fact that different portions of the 
assets devolve on different principles in no 
way defeats the plaintiffs’ right to contribu- 
tion. It is not necessary that the plaintiffs 
should found upon an actual or implied 
promise in seeking contribution from the 
defendant in the events which have hap- 
pened. Whether or not Ss. 69 and 70, Con- 
tract Act are wide enough to cover the 
case, the root of the plaintiffs’ claim is 
their right to a due administration of the 
estate of the deceased. “The reason given 
in the books is that in aequali jure the law 
requires equality : one shall not bear the 
burden in case of the rest (1787) 2 Bos 
& Pul 270 = 1 Cox 318. 6 7 “The principle 
established in (1787) 2 Bos & Pul 270 5 
is universal, that the right and duty of 
contribution is founded on doctrines of 
equity ; it does not depend upon contract 
(1885) 31 Ch D 100° at p. 109. This has 
been settled law in India since (1867) 7 
W B 377/ a Full Bench decision of the 
High Court at Calcutta in Sir Barnes 
Peacock’s time which contains a careful 
exposition of the matter from an Indian 
standpoint. A further decision of the Chief 
Court remains to be considered. Sadiq Ali 
made an application under S. 3, Oudh 
Settled Estates Act, 1917, and on 2 1st 

6. Peering v. Earl of Winchelsoa, (17S7) 2 Bos. 

& Bui 270=1 Cox 318=1 It R 41=12G E R 

1 276. 

G. Raniskill v. Edwards, (1385) 31 Ch D 100=55 

L .7 Cli 81=53 L T 949=31 W It 96. 

7. Rambux Chititangoo v. Modhoosoodun Paul 

Chowdhry, (1307) 7 W R 377=Beng L R Sup 

Yol G75 (F B). P 
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December 1923, having obtained the neces- 
sary permission, he duly declared by deed 
that a certain portion of the taluqa was 
in future to be held subject to the provi- 
sions of the Act. S. 15 of the Act is as 
follows : 

Except as otherwise provided by this Act, no 
person entitled to a settled estate shall have power 
to transfer, dispose of, alienate, convey, charge, 
encumber or lease the same or any part thereof, or 
the profits thereof, for any greater or larger interest 
or time than during his life, nor shall a settled 
estate, or any part thereof, or the profits thereof, 
be held by any Court to be or to have vested in 
such person for any larger or greater interest or 
time than for his life. 

The Subordinate Judge has held that for 
the purpose of a rateable allocation of the 
debts of the late Nawab as between taluq- 
dari and non-taluqdari property, the value 
of his interest in the taluqa is to be taken 
as it stood at the date of his death in 1921. 
The Chief Court have held that the portion 
comprised in the declaration of 1923 is to 
be valued as a life-interest only. In their 
Lordships’ view, it would be contrary to a 
sound construction that the words “to be 
or to have vested” in S. 15 should be inter- 
preted as operating retrospectively upon 
rights accrued to third parties in the 
administration of the property of the 
deceased. On this point their Lordships 
agree with the view of the Subordinate 
Judge that the respective values of partible 
and impartible properties should be ascer- 
tained as at the date of the death. They 
express no opinion upon the quantum of 
the interest which would be saleable in 
execution under any decree passed in the 
present suit. No question arises now upon 
any of the other matters dealt with by the 
Courts in India. It may be noted however 
that on 24th July 1934, Sharaf Jahan 
Begum petitioned the Chief Court to the 
effect that she had parted with her interest 
in the subject-matter of this consolidated 
appeal to her son Nawab Kasim Ali Khan. 
This allegation was disputed and the Chief 
Court did not act upon it as the learned 
Judges considered that they were fundi 
officio. The lady has not been represented 
before their Lordships. When His Majesty’s 
order is received in India the Chief Court 
will deal with her application before send- 
ing the case back to the Subordinate Judge’s 
Court. Their Lordships will humbly advise 
His Majesty that those two appeals be 
allowed, that the decree of the Chief Court 
bo set aside, that the decree of the Sub- 
ordinate Judge be restored and that the 
case bo remanded to the trial Court for 
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final disposal. The respondent Nawab Mirza 
Mohammad Sadiq Ali Khan must pay 
the appellants’ costs in the Chief Court and 
one set of costs as between the appellants 
in the two appeals which have been con. 
•solidated in the present case. 

V.B.B./r.k. Case remanded. 

Solicitors for Appellants — 

Francis & Harker. 

Solicitors for Respondents — 

Nehra & Co. and Hy. S, L. Polak & Co. 


^ A. I. R. 1938 Privy Council 175 

(From Sind : A I R 1934 Sind 46) 

7th April 1938 

Lord Wright, Lord Eomer, Sir 
Lancelot Sanderson, Sir Shadi 
Lal and Sir George Eankin 

Commissioner of Income-tax , Bombay 
Presidency and Aden — Appellant. 

v. 

Messrs. Khemchand-Ramdas — Bespon- 
dents. 

Privy Council Appeal No. 63 of 1937. 

(a) Income tax Act (1922), S. 23 (4)-“Make 

^he assessment’* — Power to determine tax pay- 
able is implied. 

Even if the power to determine the tax payable 
by the tax-payer be not given expressly by the 
direction to “make the assessment”, such power is 
plainly implied, reading the section as a whole 

[P 176 C 1] 

(b) Income-tax Act (1922), S. 66 (2) and (3) 

’ Competency of appeal to Commissioner in 
-question Decision of Commissioner adverse 
to assessee — Assessee’s right to get question 
decided by Court is not deprived. 

Where one of the questions of law arising out of 
-the order of the Assistant Commissioner was whe- 
ther the appeal to the Commissioner was competent 
in view of the proviso to S. 30 (1), by deciding this 
question himself adversely to the assessee, the Com- 
.missionor cannot deprive the assessee of the right 
of having the question decided by the Court. 

[P178C2] 

(c) Income-tax Act (1922), Ss. 23 (4), 33, 

and 35 — Final assessment under S. 23 (4) — 

Assessment cannot be reopened except within 
time allowed by Ss. 34 and 35— Commissioner’s 
powers under S. 33 can only be exercised sub- 
ject to provisions of Ss. 34 and 35. 

\ r . ue the Act nowhere imposes any 

limit of time within which an assessment under 
the provisions of Ss. 23 and 29 is to be made, and 
that the service of the notice of demand can there- 
fore be made at any time. But it is not true that 
after a final assessment under those sections has 
been made, the Income tax Officer can go on mak- 
ing fresh computations and issuing fresh notices of 
demand to the end of all time. When once a final 
assessment is arrived at, it cannot be reopened 
-except in the circumstances detailed in S. 34 and 


S. 35 of the Act and within the time limited by 
those sections. It is quite possible to suppose that 
the Income-tax Officer may in every kind of cir- 
cumstance and after any lapse of time make fresh 
assessment or issue fresh notices of demand ; or 
that the Commissioner can direct him to do so. 
The Commissioner’s power under S. 33 can only be 
exercised subject to the provisions of the Act, of 
which the provisions in Ss. 34 and 35 are in this 
respect of the greatest importance. [P 179 C 2; 

P 180 C 1, 2] 

Where therefore an assessment is made under 
S. 23 (4) of a registered firm assessing it only to 
income-tax, the assessment is final in respect of 
income-tax and super- tax. If on the discovery of a 
mistake the registration is cancelled by the Com- 
missioner under S. 33, the order assessing the firm 
to super-tax more than one year after final assess- 
ment under S. 23 (4) is beyond the powers of 
Income-tax Officer. [P 178 C 2] 

❖ (d) Income-tax Act (1922), Ss. 23 (4) and 
30, Proviso — Mere fact that assessment purports 
to have been under S. 23 (4) does not shut out 
appeal. 

The mere fact that the assessment purports to 
have been made under sub-s. (4) of S. 23 does not 
shut out the appeal; it must be shown that the 
circumstances of the case bring it within the scope 
of that sub-section : AIR 1929 Lah 593 , Ap- 
proved. [P 181 C 1] 

J. Millard Tucker and W. Wallach — 

for Appellant. 

J. M. Pringle — for Respondents. 

Lord Romer. — The respondents to this 
appeal are a firm who carry on business at 
Bunder Abbas and Kerman outside British 
India but are assessable to taxation in res- 
pect of their income under the provisions 
of the Income-tax Act, 1922. Their total 
income during the fiscal year ending on 
3lst March 1926, being in the opinion of 
the Income-tax Officer, Shikarpur, of such 
an amount as to render them liable to 
income-tax under that Act for the year 
ending 31st March 1927, a notice was 
served upon them by that official in accord- 
ance with the provisions of S. 22 (2) requir- 
ing them to make a return of that income. 
He also served upon them a notice under 
sub-s. (4) of the same section requiring pro- 
duction of the relevant accounts and docu- 
ments. Had the respondents thought fit to 
comply with these notices they would have 
avoided a good many of the difficulties in 
which they subsequently found themselves 
involved. Unfortunately, they completely 
ignored the notices. The duty of the In- 
come-tax Officer in such circumstances is 
prescribed by S. 23 (4), of the Act. It is to 
“make the assessment to the best of his 
judgment.” One of the peculiarities of most 
Income-tax Acts is that the word “ assess- 
ment is used as meaning sometimes the 
computation of income, sometimes the 
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determination of the amount of tax payable 
and sometimes the whole procedure laid 
down in the Act for imposing liability upon 
the tax-payer. The Indian Income-tax Act 
is no exception in this respect, and some 
discussion took place before their Lordships 
as to the meaning of the words * make 
the assessment ” in S. 23 (4), the question 
debated being whether the words mean 
no more than compute the total income ” 
or whether they include also the deter- 
mination of the tax payable. It was pointed 
out that by sub.s. (1) of the same section, 
which deals with the cases where the officer 
is satisfied with the return made by the 
tax-payer, the officer is in terms directed 
both to assess the total income and to 
determine the sum payable on the basis of 
such return. So too, under sub-s. (3), which 
deals with the cases where the officer is not 
satisfied that the return is correct or com- 
plete. In such cases the sub-section requires 
that the officer, after hearing evidence as 
therein mentioned, shall “ assess the total 
income of the assessee and determine the 
sum payable by him on the basis of such 
assessment.” Sub-s. (4) on the other hand 
merely directs the officer to “make the 
assessment to the best of his judgment, ” 
and contains no specific reference to a 
determination by him of the sum payable. 
Unless, therefore, the word “ assessment ” 
in sub-s. (4) is intended to mean something 
more than the word means in sub-ss. (l) 
and (3) (and it may be observed that this 
is by no means improbable in an Income- 
tax Act), the officer is not in terms given 
any power to determine the sum payable 
by the tax. payer. Their Lordships do not 
find it necessary to express any opinion 
upon this question, which seems to them to 
be merely one of academic interest. For 
even if such a power be not given expressly 
by the direction to “make the assessment,” 
it is in their opinion, plainly implied, 
reading the section as a whole. And this 
view is strongly corroborated by S. 29, 
which is in these terms : 

When tho Income-tax Officer has determined a 
sum to bo payablo by an assessee under S. 23 . . . 
the Income-tax Officer shall sorvo on the assesseo a 
notico of demand in tho prescribed form specifying 
tho sum so payable. 

Now tho prescribed form in terms applies 
to an assessment under S. 23 (4). In the 
present case the officer in due course acted 
under tho sub-section and made an assess- 
ment to the best of Ids judgment, and at 
the same timo or shortly afterwards served 
upon the respondents a notice of demand 


under S. 29. But before dealing further 
with such assessment and demand, it is 
necessary to refer to some other provisions 
of the Act and the rules made thereunder. 

By S. 55 of the Act it is provided as follows: 

In addition to the income-tax charged for any 
year there shall be charged, levied and paid for 
that year in respect of the total income of the 
previous year of any individual, Hindu undivided 
family, company, unregistered firm or other 
association of individuals, not being a registered 
firm, an additional duty of income-tax (in this 
Act referred to as super-tax) at the rate or rates 
laid down for that year by Act of the Indian 
Legislature. 

By virtue of S. 56, the total income of an 
unregistered firm is for the purposes of 
super-tax the total income as assessed for 
the purposes of income-tax, and an assess- 
ment (which here must mean a computa- 
tion) of total income that has become final 
and conclusive for the purposes of income- 
tax is made final and conclusive for tho 
purposes of super-tax for the same year. 
By S. 58, all the Provisions of the Act 
(with certain exceptions not material for 
the present purpose) are made applicable 
so far as may be to the charge, assess- 
ment, collection and recovery of super-tax. 
By S. 2 (14) the words “registered firm* 
are defined as meaning a firm constituted 
as therein mentioned of which the pre- 
scribed particulars have been registered 
with the Income-tax Officer in the pre- 
scribed manner. 

On 18th May 1926, the respondents 
applied to the Income-tax Officer for regis- 
tration and such registration was effected 
by him on 17th January 1927. It is now 
necessary to return to the assessment” 
made by the Income-tax Officer under 
S. 23 (4) and the notice of demand served 
by him upon the respondents under S. 29. 
The assessment is dated 17th January 1927 
(tho same date it may be noticed as that on 
which the registration of the respondents 
was effected) and so far as material is in 

the following terms : 

Tho assesses has failed to return form 1. In 
spite of several appointments having been given 
ho has failed to produco Bunder Abbas account in 
Shikarpur books. He is accordingly assessed on 
enquiries on an incomo of Rs. 1,25,000 at the 
maximum rato. 

Tho firm having applied for registration is regis- 
tered, thoreforo no supor-tax is levied. 

Their Lordships have no information 
either as to the terms of the notice of 
demand under S. 29 following upon this 
assessment or as to the precise date upon 
which it was served upon the respondents. 
It would seem, however, that it was served 
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not later than the month of March, 1927. 
After service of that notice, the Income-tax 
Officer had done all that was required of 
him under the Act for the purposes of 
ascertaining the liability of the respondents 
to income-tax and super-tax for the fiscal 
year ending on 31st March 1927. So far 
too as the respondents were concerned, 
their assessment for the year (using the 
word assessment in its most comprehensive 
sense) had become final and conclusive. 
For though by S. 30 (l), a right of appeal 
to the Assistant Commissioner is given to 
an assessee objecting to the amount or rate 
at which he is assessed under S. 23 or 
denying his liability to be assessed under 
the Act, the sub-section contains a proviso 
to the effect that no appeal shall lie in res- 
pect of an assessment made under S. 23 
(4). If however the respondents concluded 
from all this that after payment of the 
sum mentioned in the notice of demand all 
their taxation troubles for that year were 
ended, they were reckoning without the 
Commissioner of Income-tax and the 
powers conferred upon that functionary 
under S. 33 of the Act. That section, so 
far as material for the present purpose, is 
as follows : 

(l) The Commissioner may of his own motion 
call for the record of any proceeding under this 
Act which has been taken by any authority sub- 
ordinate to him. ... 


(2) On receipt of the record, the Commissioner 
may make such inquiry or cause such inquiry to 
be made and, subject to the Provisions of this Act, 
may pass such orders thereon as he thinks fit : 

■ . ... not pass any order pre- 

judicial to an assessee without hearing him or 

heard* him * reaaonable opportunity of being 


The circumstances in which in the pr 
sent case the Commissioner exercised < 
purported to exercise the powers confers 
upon him by the section have been 
cribed by him in the following words : 

* n January 1928, it was brought to the notice 
wio Commissioner of Income-tax that the deed 
partnership produced by the firm for the purpo 
or its regsitration was not a valid deed of partn 
snip and that therefore the order granting ree 
tration was not correct. Hence a notice un< 
o. an ot the Act was issued to the firm on 9 
anuary 1928, calling upon it to show cause w 

JoL QC0 “ e ;^ X 0fficer ’ s order of 17th Janua 
1927, registering the firm be not set aside. T 

nrm thereupon sent a written representation a 

after considering it, the Commissioner, in virt 

?* . ™ ? owers under S. 33 of the Act, revised . 
13th February 1928, the Income-tax Officer’s ore 
regarding registration of the firm and ordered i 
cancellation, directing the Income-tax Officer 
take the necessary action thereupon. 


Ib is by no means certain that the Com- 
missioner came to a correct conclusion 
regarding the invalidity of the registration 
of the respondents. But, as the law stood 
at that time, no appeal lay from an order 
made by the Commissioner under S. 33, 
and it must be taken that the order can- 
celling the registration was properly made. 
Nor is it at all certain that such order 
could operate retrospectively so as to affect 
the respondents’ liability to super-tax for 
the year 1927-28. It has, however, been 
conceded by the respondents in effect that 
by reason of such order they must be 
treated as having been an unregistered 
firm during the fiscal year in question and 
could have been charged with super-tax 
for that year had the proper steps been 
taken for that purpose. Their Lordships 
are willing to deal with the case on the 
footing of such concession without expres- 
sing any opinion upon the question whether 
the concession was rightly made. The real 
question between the parties is whether 
the action taken by the Income-tax Officer 
consequent upon the Commissioner’s order 
of cancellation has been effectual to charge 
the respondents with such super-tax. 
^\hat he in fact did was to issue an order 
dated 4th May 1929, which (so far as 
material) is in the following terms : 

The firm was originally assessed to Income-tax 
on an income of Rs. 1,25,000 as a registered firm. 
The registration order was subsequently cancelled. 
The firm is accordingly assessed to super- tax on 
Rs. 1,25,000 less Rs. 50,000. Issue N. D. accord- 
ingly for super-tax of Rs. 5468-12-0. 

The N. D (notice of demand) was served 
upon the respondents three days later. 

It is to be observed that the order was 
issued more than one year after the close 
of the fiscal year ending on 31st March, 
1927, and more than one year after the 
date of the earlier demand to which refer- 
ence has already been made. The signi- 
ficance of this fact will appear presently. 
It should be added that the respondents in 
no way challenged the figures contained in 
the order of 4th May 1929. What they did 
challenge was the power of the Income-tax 
Officer to make the order at all. Accord- 
ingly on 4th June 1929, they appealed to 
the Assistant Commissioner under S. 30 (l) 
asking that the order might be set aside. 
It is clear from the Commissioner’s state- 
ment cited above that the Income-tax 
Officer in making the order complained of 
was acting in pursuance of the directions 
given to him by the Commissioner under 
S. 33 , and at that time, as has already 
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been stated, no appeal could be brought 
against an order made under that section. 
But no such order can be made that is 
inconsistent with the other provisions of 
the Act. One of the questions therefore 
arising upon the appeal, was whether the 
Income-tax Officer had any power to make 
the order apart from the direction given to 
him by the Commissioner. If he had not, 
the fact that such direction was given was 
an irrelevant circumstance. Another ques- 
tion arising upon the appeal was as to its 
competency. Having regard to S. 58 (l) of 
the Act, the provisions contained in S. 30 
(l), giving a right to appeal to the Assis- 
tant Commissioner in the case of an asses- 
see denying his liability to be assessed 
under the Act,” which must mean in that 
context “charged with tax under the Act,” 
is as applicable to super- tax as it is to ordi- 
nary income tax. But the proviso to that 
sub-section has to be considered. If the 
order of 4th May 1929 can properly be 
described as an assessment under S. 23 (4), 
no appeal would lie. The appeal came on 
for hearing on 12th April 1930, and was 
dismissed by the Assistant Commissioner 
upon its merits. He did not deal with the 
question of the competency of the appeal. 
He merely held that the order of 4th May 
1929 was valid, and he confirmed the tax. 
In so doing he must have been acting 
under the powers given to him by S. 31 (3) 

(a), which is in these terms : 

In disposing of an appeal the Assistant Com- 
missioner may in the case of an order of assess- 
ment : — 

(a) confirm, reduco, enhance, or annul tho 
assessment. 

* * * * 

In confirming the tax therefore, the Assis- 
tant Commissioner must have regarded the 
order as an assessment within the meaning 
of the sub. section, as indeed it was. But he 
expressed no opinion upon tho question 
whether such assessment was one made 
under S. 23 (4). Following upon the dis- 
missal of their appeal, the respondents then 
applied to the Commissioner himself, asking 
him to exercise his powors under S. 33 and 
set aside both the order of the Income-tax 
Officer “levying super tax” and the order 
of tho Assistant Commissioner that con- 
firmed such tax. Inasmuch ns the Income- 
tax Officer in “levying super-tax” had 
merely acted in pursuance of the directions 
given him by the Commissioner, the res- 
pondents could not have felt too certain of 
success. So they asked him in the alterna- 
tive to refer the matter to the High Court 


under the provisions of S. 66 (2) of the Act. 
That sub-section is, or rather was at that 
time, as follows : 

(2) Within one month of the passing of an order 
under S. 31 . . . the assessee in respect of whom 
the order was passed may by application . . . require 
tho Commissioner to refer to the High Court any 
question of law arising out of such order and tho 
Commissioner shall within one month of the 
receipt of such application, draw up a statement 
of the case and refer it with his own opinion there- 
on to tho High Court. 

Sub-section (3) of the same section ran as 
follows : 

(3) If, on any application being made under sub- 
s. (2) the Commissioner refuses to state the case on 
tho ground that no question of law arises, the 
assessee may . . . apply to the High Court, and 
the High Court, if it is not satisfied with the 
correctness of the Commissioner’s decision, may 
require the Commissioner to state the case, and to 
refer it, and, on receipt of any such requisition, 
the Commissioner shall state and refer the case 
accordingly. 

The application to the Commissioner to 
set aside the order of the Income-tax 
Officer was rejected by the Commissioner 
as was the application to state a case. He 
regarded the case as a clear one of assess- 
ment under S. 23 (4) in respect of which 
no appeal would lie. The appellate proceed- 
ings before the Assistant Commissioner and 
the appellate order were therefore in his 
opinion illegal. “Hence,” said he, I quash| 
them under S. 33 of the Act.” The pro- 
ceedings having been quashed, there was in 
his view no order out of which any ques- 
tions of law could arise and nothing there- 
fore that could be referred to the High 
Court under S. 66 (2). He accordingly 
refused to state a case. In their Lordships 
opinion the Commissioner was plainly 
wrong in so doing. One of the questions of 
law arising out of the order of the Assistant 
Commissioner was whether the appeal to 
him was competent in view of the proviso 
to S. 30 (l). By deciding this question him- 
self adversely to the respondents, tho Com. 
missioner could not deprive tho respondents 
of the right of having the question decided 
by the Court. This was the view of the 
matter rightly taken by the Court, who 
upon application made to them by the res- 
pondents under S. 66 (3) ordered the Com- 
missioner to state a case and refer it to 
them for their decision. The Commissioner 
accordingly drew up a statement of the 
case and referred it with his own opinion 
theroon to tho Court, setting out in the 
statement at some leugth his reasons for 
thinking that he ought never to have been 
ordered to do so. 
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The case in due course came on for 
hearing before Additional Judicial Commis- 
sioners, Aston and Rupchand Bilaram, on 
22nd January 1934. Their decision was in 
favour of the respondents. The Commis- 
sioner then applied for and obtained from 
the High Court a certificate that the case 
was a fit one for granting leave to appeal 
to His Majesty in Council. The present 
appeal was thereupon lodged. 

At the hearing before the Additional 
Judicial Commissioners, the arguments 
would appear to have covered a wide range 
and to have raised a number of interesting 
and important questions of law. Their 
Lordships do not however find it necessary 
to consider all these questions. It is in 
their opinion sufficient to dispose of this 
appeal if the two questions to which they 
have already called attention be decided, 
as in their Lordships’ opinion they should 
be decided, in favour of the respondents. 
These two questions are (i) was the appeal 
to the Assistant Commissioner from the 
order of 4th May 1929 competent ? (2) 
Had the Income-tax Officer any power to 
make that order in view of the provisions 
of Ss. 34 and 35 of the Act to which refer- 
once will presently be made ? These two 
questions are so closely related to one 
another that they can conveniently be 
considered together. 

In order to answer them, it is essential to 
bear in mind the method prescribed by the 
Act for making an assessment to tax, using 
the word assessment in its comprehensive 
sense as including the whole procedure for 
imposing liability upon the tax. payer. The 
method consists of the following steps. In 
the first place the taxable income of the 
tax-payer has to be computed. In the 
next place the sum payable by him on the 
basis of such computation has to be deter- 
mined. Finally, a notice of demand in the 
prescribed form specifying the sum so pay- 
able has to be served upon the tax. payer. 
The second of these steps involves the 
determination of two sums, namely the 
sum payable for income-tax and the sum 
payable for super-tax. The notice of demand 
m the prescribed form also provides for the 
sums payable for income-tax and super-tax 
being specified separately. Considerable 
discussion accordingly took place before the 
High Court on the question whether a 
demand for super-tax in order to be valid 
ought to be made simultaneously with the 
demand for income-tax. Aston A. J. G. con- 
sidered that the demand for super- tax 
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should be made within a reasonable time of 
the assessment for income-tax, meaning no 
doubt, by assessment the service of the 
notice of demand for income-tax which 
normally completes the assessment. Rup- 
chand Bilaram A. J. C. was of opinion that 
the demand for super-tax should be made 
within a reasonable time, and therefore 
almost simultaneously with the demand for 
income-tax. Both of them held for this 
reason (amongst others) that the service of 
the notice of demand of 4th May 1929 was 
illegal and inoperative to impose liability 
upon the respondents. Their Lordships do 
not find it necessary to express any opinion 
upon this point inasmuch as in their view 
and for the reasons which they will now 
proceed to give it does not call for deter- 
mination in the present case. 

It had been argued on behalf of the 
appellant that the Act nowhere imposes 
any limit of time within which an assess- 
ment under the provisions Ss. 23 and 29 
is to be made, and that the service of the 
notice of demand can therefore be made at 
any time. This is true. It had, in effect, 
been so determined by this Board in 61 I A 
10. But it is not true that after a final 
assessment under those sections has been 
made, the Income-tax Officer can go on 
making fresh computations and issuing 
fresh notices of demand to the end of all 
time. It is possible that the final assess- 
ment may not be made until some years 
after the close of the fiscal year. Ques- 
tions of difficulty may arise and cause 
considerable delay. Proceedings may be 
taken by way of appeal and cause further 
delay. Lntil all such questions are deter- 
mined and all such proceedings have come 
to an end there can be no final assessment. 
But when once a final assessment is arrived 
at, it cannot, in their Lordships’ opinion 
be reopened except in the circumstances 
detailed in Ss. 34 and 35 of the Act (to which 
reference is made hereafter) and within the 
time limited by those sections. In the 
present case, the liability of the respondents 
both for income-tax and for super-tax was 
determined by the Income-tax Officer on 
17th January 1927. In the order made by 
him on that date he assessed the respon- 
dents to income-tax at the maximum rate, 
but as the respondents were at that time a 
registered firm he held, as he was bound to 
hold, that no super-ta x was to be levied. 

1. Rajendra Nath Mukerjee v. Income-tax Com- 
missioner, (1934) 21 A I R P C 30=147 I 0 
663=61 I A 10=61 Cal 285 (P C). 
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1927, he served on the respondents a 
notice of demand for the tax that he had 
determined was properly leviable. The 
assessment having been made under S. 23 
(4) no appeal lay in respect of it. The 
assessment of the respondents was there- 
fore final both in respect of income-tax and 
super-tax. Their liability in respect of both 
taxes had been finally determined, and 
none the less because the question of their 
liability to super-tax had been determined 
in their favour. It was, indeed, contended 
before their Lordships that the assessment 
could not be regarded as having been 
determined inasmuch as the Commissioner 
might at any time, and apparently after 
any lapse of time however long, cancel the 
registration of the respondents as a regis- 
tered firm and so subject the respondents 
to liability to pay super-tax. Their Lord- 
ships would, in any case, hesitate long 
before acceding to a contention that would 
lead to so extravagant results. In their 
opinion, however the contention cannot 
prevail. The Commissioner’s powers under 
S. 33 can only be exercised subject to the 
provisions of the Act, of which the provi- 
sions in Ss. 34 and 35 are in this respect of 
the greatest importance. These sections are 
or were at the material time as follows: 

34 . If for any reason income, profits or gains 
chargeable to income-tax has escaped assessment 
in any year, or has been assessed at too low a 
rate, the Income-tax Officer may, at any time 
within one year of the end of that year, serve on 
the person liablo to pay tax on such income, pro- 
fits or gains, or, in the case of a company, on tho 
principal officer thereof, a notice containing all or 
any of the requirements which may be included in 
a notice undor sub-s. (2) of S. 22, and may pro- 
ceed to assess or re-assess suoh income, profits or 
gains, and the provisions of this Act shall, so far 
as may be, apply accordingly as if tho notico were 
a notico issued undor that sub-section : 

Provided that the tax shall be charged at the 
rato at which it would have been oharged had the 
incomo, profits or gains not escapod assessment or 
full assessment, as tho case may be. 

35 . — (1) Tho Income-tax Officer may, at any time 
within ono year from tho date of any demand 
made upon an assessee, on his own motion rectify 
any mistako apparent from tho record of tho 
assessment, and shall within tho like period rectify 
any such mistako which has been brought to his 
notico by such assessee : 

Provided that no such rectification shall be 
made, having tho effect of enhancing an assess- 
ment unless tho Income-tax Officer has givon 
notico to the assessco of his intention so to do and 
has allowed him a reasonable opportunity of being 
heard. 

(2) Where any such rectification has tho effect 
of reducing the assessment, tho Income-tax Officer 


shall make any refund which may be due to such 

assessee. 

(3) Where any such rectification has the effect 
of enhancing the assessment, the Income-tax 
Officer shall serve on the assessee a notice of 
demand in the prescribed form specifying the sum 
payable, and such notice of demand shall be 
deemed to be issued under S. 29, and the provi- 
sions of this Act shall apply accordingly. 

In view of these express provisions of 
the Act, it is in their Lordships’ opinion 
quite impossible to suppose that the 
Income-tax Officer may in every kind of 
circumstance and after any lapse of time 
make fresh assessments or issue fresh notices 
of demand; or that the Commissioner can 
direct him so to do. In their Lordships’ 
opinion, the provisions of the two sections 
are exhaustive, and prescribe the only cir- 
cumstances in which and the only time in 
which such fresh assessments can be made 
and fresh notices of demand can be issued. 
In the present case it is a debatable ques- 
tion whether the circumstances were such 
as to bring it within the provisions of 
S. 34. It is not necessary to determine 
that question inasmuch as, in their Lord- 
ships’ opinion, the case clearly would have 
fallen within the provisions of S. 35, had 
the Income-tax Officer exercised his powers 
under the section within one year from 
the date on which the earlier demand was 
served upon the respondents. For looking 
at the record of the assessments made 
upon them as it stood after the cancella- 
tion of the respondents’ registration and 
the order effecting the cancellation would 
have formed part of that record it would 
be apparent that a mistake had been made 
in stating that no super-tax was leviable. 
The Income-tax Officer took no further 
step however until May 1929, and by 
then he was hopelessly out of time which- 
ever of the two seotions was applicable. 
Their Lordships are accordingly of opinion 
that the order of 4th May 1929, was one 
that the Income-tax Officer had no power 
to make, and that the second of the two 
questions to which they have referred 
must be answered in the negative. It 
necessarily follows that the first of those 
questions should be answered in the 
affirmative. For, the order could only be 
justified, if at all, as one made, not under 
S. 23 (4), but under either S. 34 or S. 85. 
If it was made, as the Commissioner has 
found in purported exercise of the powers 
given by S. 23 (4). the assessee neverthe- 
less had a right of appeal to the Assistant 
Commissioner under S. 30, and the Com- 
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missioner was in error when he quashed 
the proceedings on that appeal. For, as 
was truly said by Sir Shadi Lai in 10 Lah 
596 2 at p. 601 : 

, The mere fact that the assessment purports to 
have been made under that sub-section does not 
shutout the appeal; it must be shown that the 
circumstances of the case bring it within the 
scope of that sub-section. 

For these reasons, which do not differ 
substantially from the opinions expressed 
by the Court of the Judicial Commissioner, 
their Lordships are of opinion that the 
appeal should be dismissed with costs. 
They will humbly advise His Majesty 
accordingly. 

d.S./r.k, Appeal dismissed. 

Solicitors for Appellant — 

Solicitor, India Office. 

Solicitors for Respondents — 

T. L. Wilson & Co. 

2. Duni Ghand v. Commissioner of Income-tax 
(1929) 16 A I R Lah 69:1=117 I C 69=10 
Lah 596=30 P L R 613 (P B). 
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(From Lahore ) 

1st April 1938 

Lord Wright, Lord Romer, Sir Shadi 
Lal and Sir George Rankin 

Partap Singh and another — Appellants. 

v. 

Sant Kaur and another Respondents. 

Privy Council Appeals Nos. 1 and 2 of 
1937. 

Minor — Minor without having guardian 
appointed by Court or under personal law 
applicable to him — Compromise by minor and 
his father's collaterals settling dispute as regards 
inheritance is not binding on minor — Nor can 
such transaction be upheld on ground of family 
settlement. 

It is true that if a compromise has been entered 
into in good faith by the manager of a joint Hindu 
lamily or by a father in such family, a minor 
member of the family cannot be allowed to dis- 
turb it on the ground of inequality of the benefit, 
unless there was fraud or some other ground which 
in law vitiates it. This rule proceeds upon the 
principle that the minor was properly represented 
by the father or the manager of the family; and 
he was therefore a party to the compromise. The 

rule does not offend against any law governing a 
contract. [p 182 q ^ 

But where there is no person who has authority 
either under the law of contract or under the per- 
sonal law applicable to the minors to make a com- 
promise on their behalf, a compromise entered into 
by minors settling dispute as regards inheritance 
between themselves and their father’s collaterals 
is not binding on them. Such transaction cannot 


be upheld even on the ground of famil}' settlement 
because a party cannot by describing a contract as 
a famil 5 ' settlement claim for it an exemption 
from the law governing the capacity of a person to 
make a valid contract. [P 182 G 2 ; P 183 G 1] 

R. Ritson — for Appellants. 

J. M. Parikh — for Respondents. 

Sir Shadi Lal.— On 17th August 1920, 

Mt. Jiwani, the widow of one Sham Singh 
died, leaving her surviving two illegitimate 
daughters, Sant Kaur and Basant Kaur. 
Mt. Jiwani was the proprietor of four 
squares of land in the district of Lyallpur 
in the province of the Punjab. This land 
was originally in the occupation of her 
husband as a tenant of Government, but he 
died in October 1901, without acquiring 
the proprietary rights by paying the price 
thereof in compliance with the rules 
applicable to the acquisition of ownership 
by a tenant of Government. It was only 
after his death that Mt. Jiwani paid the 
price and became the owner of the land in 
August, 1910. The question of succession 
to the land arose shortly after her death. 
In the course of the proceedings taken by 
the Revenue Officer for the mutation of 
names in respect of the estate, the right of 
the daughters to inherit it on the death of 
their mother was denied by Sham Singh’s 
collaterals who laid claim to the whole of 
the property as his heirs. There were 
three collaterals, namely Gujar Singh, the 
son of Sham Singh’s paternal uncle, and 
Partap Singh and Kartar Singh, the sons 
of Gujar Singh’s brother, Sarmukh Singh. 
They claimed to exclude the daughters 
from the inheritance, but the dispute was 
settled between them and the daughters by 
a compromise, the terms of which were 
embodied in a deed executed on 22nd 
April 1921. The estate was divided among 
all the claimants, one square was allotted to 
each of the daughters, and the remaining 
two squares were awarded to the collate- 
rals. It was however provided that the 
girls would have only a life-interest in the 
land assigned to them, without any right 
of alienation; and that on the death of 

each, her square would devolve upon the 
collaterals. 


. ** i® common ground that the younger 
girl, Basant Kaur, was a minor at that 
time and was represented by Gujar Singh 
who purported to act as her guardian in 
consenting to the distribution of the land. 
The Revenue Officer, who was dealing with 

the mutation proceedings, directed that 

the land should be entered in the revenue 


A. I. R. 
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record in favour of the various parties in 
accordance with the settlement arrived at 
by them. On 15th August 1927, Gujar 
Singh made a gift of his square to the two 
girls and executed a deed of gift in their 
favour. This deed was followed by another 
document, which he executed on 16th 
August 1927, by which he relinquished in 
their favour his right to succeed to their land 
on their deaths. Thereupon, Partap Singh 
and Karter Singh brought, on 8th October 
1927, an action against the girls and Gujar 
Singh for a declaration that neither the 
deed of gift nor the deed of relinquishment 
should affect their reversionary interest in 

the property. On 31st October 1927, the 
girls instituted a suit for possession of the 
square which had been allotted to Partap 
Singh and Kartar Singh, and claimed that 
they (the girls) were entitled to succeed to 
the whole of the estate belonging to their 
mother and that they were not bound by 
the deed of settlement which was entered 
into during their minority. The trial 
Judge held the deed of settlement to be 
binding upon the parties, and while dis- 
missing the girls’ suit for possession of one 
square, granted a declaratory decree in 
favour of Partap Singh and Kartar Singh 
with respect only to the deed of gift 
impeached by them. The girls appealed to 
the High Court against both the decrees 
in so far as they were against them, and 
their appeals were accepted, with the 
result that their suit for possession of one 
square was decreed against the collaterals, 
and the suit brought by the latter for 
declaration was dismissed in toto. 

From the judgment and the decrees of 
the High Court, Partap Singh and Kartar 
Singh have brought to His Majesty in 
Council two appeals, which have been con- 
solidated. The vital question, which 
requires determination, is whether the deed 
of settlement is binding upon the girls. As 
stated already, it was their mother, 
Mt. Jiwani, who paid the price for the land 
to Government, and it was not disputed 
in the trial Court that she had thereby 
acquired the rights of ownership in the 
property. Indeed, it is stated by the High 
Court in their judgment that the learned 
counsel for Partap Singh and Kartar Singh 
conceded before them that “but for the 
deed of 1921, the daughters were the only 
rightful heirs of Mt. Jiwani.” Does that 
deed create an obstacle in the way of their 
right to succeed to the whole of the estate 
left by their mother? Ex concesso , the 


younger girl, Basant Kaur, was a minor on 
the date of the deed of settlement, but 
Gujar Singh adopted the role of her guar- 
dian for entering into the contract on 
her behalf. It is however clear that he % 
was neither appointed her guardian by any 
Court, nor could claim that status under 
the law applicable to her. He himself 
wanted a share in the estate, and this 
claim was adverse to her right to succeed 
with her sister to the whole of the estate. 
The rule of law is firmly established that 
a minor is not competent to make a con- 
tract, and as Gujar Singh had no authority 
to enter into a contract on her behalf, the 
deed of settlement must be held to be a 
void transaction as against her. 

Whether her elder sister, Sant Kaur, 
also was a minor at that time is a matter 
in controversy between the parties. The 
date of her birth cannot be ascertained 
with any reasonable certainty, but the 
circumstances mentioned by the High 
Court justify the inference that she had 
not attained the age of majority on the 
date in question. In any case however, the 
elder sister would not be bound if the trans- 
action was unenforceable as against the 
younger. Their Lordships, after examin- 
ing the relevant material on the record, 
see no reason to dissent from the conclu- 
sion reached by the learned Judges of the 
High Court. It is not suggested that Gujar 
Singh or any other person even purported 
to act on her behalf as her guardian. It is 
however argued that the transaction should 
be upheld, because it was a family settle-i 
ment. Their Lordships cannot assent to 
the proposition that a party can, by des- 
cribing a contract as a family settlement, 
claim for it an exemption from the law 
governing the capacity of a person to make 
a valid contract. It is true that if a com- 
promise has been entered into in good faith 
by the manager of a joint Hindu family, 
or by a father in such family, a minor 
member of the family cannot be allowed to 
disturb it on the ground of inequality of 
the benefit, unless there was fraud or some 
other ground which in law vitiates it. This 
rule proceeds upon the principle that the. 
minor was properly represented by the 
father or the manager of the family; and 
he was, therefore, a party to the compro- 
mise. The rule does not offend against any 
law governing a contract. As regards the 
transaction for the distribution of squares 
in the present case, it is not proved that 
there was any person who had authority 
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either under the law of contract or under 
the personal law applicable to the minors, 
to make the compromise on their behalf, 
surrendering a moiety of their inheritance 
to persons who were not entitled to it. 
Their Lordships have no hesitation in bold- 
ing that the compromise invoked by the 
appellants cannot bind the daughters of 
Mt. Jiwani. They will therefore humbly 
advise His Majesty that the appeals should 
be dismissed with costs. 

D.S./r.K. Appeals dismissed. 

Solicitors for Appellants — Nehra & Co. 

Solicitors for Respondents — 

Hy. S. L. Polak & Co. 
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( From Allahabad) 

25th March 1938 

Lord Wright, Sir Shadi Lal and 

Sir George Rankin 

Nathu Lal — Appellant. 

v. 

Collector of Budaun — Respondent. 

Privy Council Appeal No. 7 of 1933; 
Allahabad Appeal No. 15 of 1931. 

^ Privy Council — Concurrent findings of fact — 

In a case of concurrent findings of fact, it is not 
the practice of the Board of the Privy Council to 
go behind those findings. It may be that in excep- 
tional cases, where it is clear that some serious 
injustice has or may be involved, the rule may be 
departed from, but that is so only in the most 
unusual circumstances. The rule is one which obvi- 
ously it is of the utmost importance to maintain, 
because the Board does not sit for the purpose of 
reopening findings of fact in which the Courts 
below have concurred. [P 183 C 2] 

J. Chinna Durai — for Appellant. 

L. M. D. de Silva — for Respondent . 

Lord Wright. — Their Lordships do not 
find it necessary to hear argument in this 
case from counsel for the respondent. The 
appeal is from a decree of the High Court 
at Allahabad which affirmed, subject to 
what will be said later, a decree of the 
Subordinate Judge of Budaun. The action 
was brought by the respondent to obtain 
a declaration that two deeds, one of 1st 
and the other of 2nd July 1923 were 
not binding on the ground that they were 
obtained by fraud and undue influence. 
One was a deed of gift of certain properties 
and the other a deed of sale. The action 
also claimed that the decree in suit No. 201 
of 1923 was also void and should be set 


aside on the ground that it had been 
obtained by fraud. The Subordinate Judge, 
in a careful judgment in which he made all 
possible assumptions in favour of the appel- 
lant, the defendant in the action, found 
that the allegations were made out and 
that these two deeds and the decree had 
been obtained by fraud and undue influence 
and should be set aside. He accordingly 
made a decree to that effect. On appeal to 
the High Court the matter was again 
fully considered. The facts are carefully 
discussed by the Court, consisting of 
Sir Grim wood Mears C. J. and Sen J. 
They gave their reasons fully, and, as far 
as their Lordships are concerned, those 
reasons seem to be completely convincing, 
but it is not necessary for their Lordships 
to consider whether they are convincing 
or not, because this is a case of concurrent 
findings of fact ; the whole question is one 
of fact, and under such circumstances it is 
not the practice of this Board to go behind 
those findings. It may be that, in excep- 
tional cases where it is clear that some 
serious injustice has or may be involved, 
the rule may be departed from, but that is 
so only in the most unusual circumstances. 
The rule is one which obviously it is of the 
utmost importance to maintain, because 
this Board does not sit for the purpose of 
reopening findings of fact in which the 
Courts below have concurred. Their Lord- 
ships find it difficult to think of any clearer 
case for the application of this rule than 
the present case and on that ground, in 
their Lordships’ opinion this appeal should 
be dismissed. Mr. Chinna Durai, who has 
said all that can be said on behalf of the 
appellant, has referred to sections of the 
Contract Act and the Evidence Act, but in 
their Lordships’ opinion these sections do 
not in any way affect the decision of this 
case.. The result is that, in their Lordships’ 
opinion, this appeal, so far as it deals with 
the substantial matters at issue, already 
referred to, should be dismissed. 

There was, however, a minor matter 
which is also included in the appellant’s - 
appeal and that minor matter is not 
governed by the rule as to concurrent find- 
ings, because in respect of it the High 
Court took a view in favour of the respon- 
dent, adverse to the view taken by the 
Subordinate Judge, who was in favour of 
the appellant. The sale deed contained in 
it a statement of an ostensible considera- 
tion of Rs. 8000 and the details of this 
consideration were given under six heads, 
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which, when added up, total Rs. 8000. The 
Subordinate Judge held that as regards the 
larger portion of that Rs. 8000 the con- 
sideration was fictitious and in decreeing 
that the sale was invalid he made no order 
for repayment in respect of that alleged or 
ostensible consideration. That left a sum 
of Rs. 1760, as to which the Subordinate 
Ju^ge held that the appellant had made 
out a case and he ordered as a condition of 
his judgment the repayment of that amount 
by the respondent to the appellant. In the 
High Court a cross-objection was entered 
by the respondent in regard to that amount 
and that cross-objection succeeded. The 
High Court, differing from the Subordinate 
Judge, held that they were not satisfied that 
it had been proved beyond reasonable doubt 
that these three items, Rs. 500, Rs. 1750 
and Rs. 60 were debts actually due from 
Manohar SiDgh at the date of the execu- 
tion of the sale deed. They held these items 
were fictitious and came to that conclusion 
on an examination of the original docu- 
ments which are not before their Lord- 
ships. In view of all the circumstances of 
the case, their Lordships do not feel in any 
way disposed to differ, and do not differ, 
from that conclusion of the High Court. 

The respondent gave notice that he 
intended to take a preliminary objection, 
namely that leave to appeal in this case 
ought not to have been granted by the High 
Court. In view of the fact that their Lord- 
ships are advising His Majesty that the 
appeal should be dismissed, they do not 
think it necessary to examine that conten- 
tion on the part of the respondent. It raises 
a question which, no doubt, will some day 
have to be determined by this Board, but, 
as it is not necessary to determine it in 
this case, their Lordships are of opinion 
that it is better to leave it over until it 
eventually comes to be determined in some 
other appeal. For all these reasons, their 
Lordships are of opinion that the appeal 
fails and should be dismissed with costs and 
they will humbly so advise His Majesty. 

D.S./R.K. Appeal dismissed. 

Solicitors for Appellant — 

Douglas Grant & Dold. 

Solicitors for Respondent — 

Hy. S. L. Polak k Co. 
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(From Lahore .* A I R 1935 Lah 251) 

29th March 1938 

Lord Romer, Sir Shadi Lad and 
Sir George Rankin 

Mt. Ali Begam and others — Appellants. 

v. 

Badr-ul-Islam Ali Khan'and others — 

Respondents. 


Privy Council Appeal No. 120 of 1936. 

* * (a) Civil P. C. (1908), S. 92— Several 
persons obtaining leave to institute suit do not 
constitute one plaintiff — Appeal by some of 
them is competent. 

Where the consent in writing of the Advocate- 
General or Collector has been given to a suit by 
three persons as plaintiffs the suit cannot validly 
be instituted by two only. The suit as instituted 
must conform to the consent. On the other hand 
if the three persons join as plaintiffs and two of 
them die pending suit, the suit does not become 
defective or incompetent. There is no provision 
whatever in the Code for recourse being had to 
the Advocate-General or Collector during the case 
of a suit or of any proceedings in appeal. Aa 
sub-s. (2) of S. 92 sufficiently shows the consent 
in writing is a condition of the valid institution of 
a suit and has no reference to any other stage. 
When once validly instituted.it is a representative 
suit subject to all tho incidents affecting suits in 
general and representative suits in particular. The 
persons who have instituted the suit with the 
leave of the Collector are not to bo deemed to be 
one plaintiff. One of several plaintiffs in such a 
suit can appeal on tho same terms and conditions 
as are applicable to suits in general : View of Jai 

Lai J. in AIR 1935 Lah 251 Reversed. 

[P 186 0 2] 


Where therefore a suit is instituted by five 
persons with the leave of the Collector and an 
Ippeal is filed bv four of them with the conour- 
rencoof tho fifth who has been made respondent as 
bo has gone on business to another province the 
appeal is competent as originally brought ana an 
amendment by making such plaintiff an appellant 
instoad of a respondent though unobjectionable is 
not necessary. t* 186 0 2] 

(b) Mahomedan Law — Wakf — Shia Law 
Testator creating wakf of his properties for 
purpose of sarai — Right given to testator s 
heirs of private residence in sarai does not 

a « li . • • 


Where a testator creates a wakf of his properties 
for purpose of sarai and provides that his heirs 
shall have right of private residence in sarai. this 
provision does not show that tho testator did not 
intend to mako wakf of the properties nor does it - 
rondor tho dedication illusory or make it invalid 
either on tho ground that the property was not 
substantially dedicated to charity or on the ground 
that the wakif had retained a benefit for himself. 
Thero is no ground for holding that tho right of 
residence was intended or was likely to exhaust 
tho accommodation of tho sarai or could in law 
bo insisted on to the exclusion of the charity. Nor 
is the right given to the tostator’s heirs obnoxious 
to tho rule of Shia law whioh requires a wakif to 
divest himself of all interest in the property and in 
its usufruct: AIR 1927 P 0 2, Ref. IP 187 0 
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b (c) Mahomedan Law — Wakf — On construe- 
4ion of will held there was valid and effective 
dedication. 

A testator dedicated his properties for the purpose 
of a sarai which was under construction and 
which was built with the intention of wakf for the 
benefit of the general public and for the perform- 
ance of religious ceremonies and for the comfort of 
every man without charging any rent and was 
excluded from the rights of relations. The testator 
gave his brother the powers of the management 
of the properties but did not use the word 
“mutwalli” : 

Held that upon a proper construction of the 
will, there was a valid and effective dedication and 
ishe fact that the testator did not use the word 
“mutawalli” was immaterial. [P 188 G 1] 

(d) Mahomedan Law — Wakf — Shia law — 
Direction that property should become wakf 
after death of person surviving testator — Dedi- 
cation is invalid. 

If a will can be read as intending that on the 
death of the testator certain properties should 
become wakf” it would be in no way unlawful 
that a life-interest in the usufruct should be 
reserved for certain beneficiaries. On the other 
hand, a direction that the property should become 
wakf after the death of a person surviving the 
testator is contrary to the principles applied by the 
Shia law to dedications inter vivos. Though the 
fact that law permits a Shia to create a wakf by 
will is itself a mitigation of the rigour of this 
principle, yet the principle is not abrogated for all 
purposes in the case of a testamentary disposition 
nor can it be confined to cases where the passing 
of the property to the endowment is made to 
depend upon an event which is problematical as 
well as future : 28 All 633, Dissent. [P 188 0 2] 

A. M. Dunne and J. M. Parikh — 

for Appellants . 

L. P. E. Pugh and Abdul Majid — 

for Respondents. 

Sir George Rankin. — On 25th Mav 
1887, Agha Kalb Abid Khan, a Shia Mus- 
salman of Persian origin, died at Amritsar 
leaving as his heirs a brother Kalb Ali 
Khan and a sister Mt. Hussaini Khanum 
On 3rd March 1887, he had made a will 
the true construction and effect whereof is 
fc-he subject of this appeal. He was posses- 
sed of a half share in certain immovable 
p roperty in the District of Parrukhabad 
which he had inherited from his father 
and of which the income was expended on 
an Imambara and other religious purposes 
at Fatehgarh. In addition thereto he was 
possessed of immovable property at Amrit 
sar and Lahore valued by him in his will 

at Rs. 1,73,000 and thereby described, 

valued and disposed of in detail. Of his 
properties at Lahore valued by him at 
about Rs. 6°, OOO, three, of a total value of 

i*s. do, 200, were given by the will to his 
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brother Kalb Ali and one, valued at 
Rs. 18,000, to his sister Hussaini Khanum. 
There remained two parcels of land at or 
near Lahore one measuring 45 bighas 
and valued at Rs. 4000, the other measur- 
ing 16 bighas and valued at Rs. 2000. By 
his will, the testator gave the former to a 
lady called Mt. Buti and her son Ismail 
Hussain for their lives and the latter to 
one Musaffar Ali for his life. The interests 
in remainder he disposed of by directions 
that they should be “attached” to the sarai 
hereinafter mentioned : the validity and 
effect of these directions need not now be 
considered, as it is not, in the events that 
have happened, possible on this appeal to 
pronounce any binding decision thereon or 
to give relief in respect thereof. The proper- 
ties at Amritsar, to which the dispute in 
the present suit is now confined, are valued 
in the will at Rs. 1,13,000. This figure 
includes two properties in Amritsar Can- 
tonment one called the Mess Kothi 
(valued at Rs. 2000) and the other called 
the Small Kothi (valued at Rs. 1000). The 
income from the former was given by the 
will to Mt. Buti and her son Ismail 
Hussain for their lives upon certain condi- 
tions. The income of the latter was given 
to Musaffar Ali for his life upon certain 
other conditions. A question arises as to 
the validity of the testator’s directions as 
regards the interests in remainder which 
question their Lordships will deal with in 
due course. In addition to these two small 
properties the will includes as an item of 
the testator’s property at Amritsar, “ pro- 
missory notes value Rs. 36,000 income 
Rs. 1490 . These promissory notes are 
included in the figure of Rs. 1,10,000 here- 
inafter mentioned : the two small proper- 
ties are not. The main disposition made 
by the testator in his will is that whereby 
five properties at Amritsar (in addition to 
the promissory notes already mentioned) — 
total value Rs. 1,10,000 are characterized 
as pertaining to the sarai” “built and 
attached to the sarai” “ built in connexion 
with the new sarai.” These are (l) a house 
m the Civil Lines occupying with garden 
etc . 25 bighas— Rs. 15,000 ; (2) cultivated 
land nearby— Rs. 5000 ; (3) plots near the 
church and dak bungalow — Rs. 1000 ; (4) 

?nnn m ^Su ba3 lai ? d and garden— Rupees 
dUUU ; to; the sarai under construction” — 

Rs. 50,000. The main question upon this 
appeal is whether the true construction 
and effect of the will is to make these pro- 
perties wakf for the purposes of a sarai. 
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Soon after the death of the testator, his 
brother Kalb Ali was entered in the 
revenue records as owner of the lands at 
Amritsar. On 12th May 1892, mutation of 
the Amritsar property was effected in 
favour of the sarai. In 1895 Kalb Ali died 
leaving a widow Mt. Bismillah Khanum, a 
son Kalb Haidar and a daughter Mt. Ali 
Begum (defendant l). On 14th May 1896, 
mutation of the Amritsar property was 
effected in the name of the sarai under the 
management of Kalb Haidar. On 13th 
May 1907 for Rupees 15,500 Kalb Haidar 
sold to one Sundar Singh five plots of the 
Amritsar property above set forth (in all 
39 kanals 3 marlas) reciting that he had 
been in possession thereof as proprietor 
under his uncle’s will of 3rd March 1887. 
He died in 1909 and on 11th September of 
that year the Amritsar land was recorded 
in the name of the sarai under the manage- 
ment of Mt. Bismillah. In 1921 Mt. Bis- 
millah leased 12 kanals of the lands at 
Amritsar to one Piara Singh (original 
defendant 3) for 50 years at an annual rent 
of Rs. 200. Mt. Bismillah died in 1922 and 
her daughter Mt. Ali Begum took posses- 
sion of the Amritsar property as her 
heiress. Mt. Ali Begum has at all times 
claimed to hold it as absolute owner and 
has not at any time acknowledged any 
wakf or dedication. On 7th April 1926, 
she sold to Nizam-ud-din (defendant 2) 12 
kanals 4 marlas of the land at Amritsar. 

On 30th June 1906, the present respon- 
dents 1 to 5, with the sanction of the Col- 
lector under Ss. 92-93, Civil P. C. brought 
in the Court of the Senior Subordinate 
Judge at Amritsar the suit out of which 
this appeal arises. The plaint treating Mt. 
Ali Begum as de facto mutawalli asked 
that she be removed from that office and 
made to account for the wakf property and 
for the proceeds of the various sales and of 
the lease to Piara Singh : also that a 
scheme be framed for the wakf. The trial 
Judge dismissed the suit (2nd January 
1929), holding that though Kalb Abid had 
dedicated the suit lands for the purposes 
of a sarai in his lifetime the dedication 
was invalid as he had retained possession ; 
that he had not made a dedication thereof 
by his will ; that if his will did purport to 
effect a dedication, that also was invalid 
having regard to certain provisions in the 
will as to the testator’s heirs. Four of the 
five plaintiffs appealed to the High Court 
at Lahore making the remaining plaintiff a 
respondent to the appeal. The High Court 


having at the hearing made this plaintiff an* 
appellant instead of a respondent, held that 
a valid wakf of the sarai was created by 
the will of Kalb Abid, set aside the decree- 
of the Subordinate Judge and remanded the 
case to him in order that he might decide 
whether Mt. Ali Begum should be muta- 
walli, prepare a scheme, take accounts and 
give other directions as necessary. From 
this decree (14th January 1935), Mt. Ali 
Begum appealed to His Majesty and on> 
her death her representatives have been 
duly substituted as appellants. 

In view of the observations made by 
the learned Judges in the High Court, Mr. 
Dunne for the appellants has very pro- 
perly raised before their Lordships the- 
question whether the appeal as brought to 
the High Court was competent and if not 
whether the defect was cured by making, 
the respondent plaintiff an appellant. As 
it appears that the appeal was brought 
with this plaintiff’s concurrence and that 
he was made a respondent only because he 
had gone on business to another province, 
it is difficult to discern any substance in- 
the preliminary objection. Where the con- 
sent in writing of the Advocate-General or 
Collector has been given to a suit by three 
persons as plaintiffs the suit cannot validly 
be instituted by two only. The suit as[ 
instituted must conform to the consent. 
On the other hand if the three perso 
join as plaintiffs and two of them di 
pending suit, the suit does not beoo 
defective or incompetent: 48 1 A 12. 1 Th 
is no provision whatever in the Code for 
recourse being had to the Advocate- General 
or Collector during the course of a suit or 
of any proceedings in appeal. As sub-s. (2)| 
of S. 92 sufficiently shows, the consent in 
writing is a condition of the valid institu- 
tion of a suit and has no reference to any 
other stage. When once validly instituted 
it is a representative suit subject to all the 
incidents affecting suits in general and 
representative suits in particular. Their 
Lordships cannot accept the doctrine of 
Jai Lai J., in the present case that thel* 
persons who have instituted the suit with 
the leave of the Collector are to be deemed 
to be one plaintiff, nor do they see anyj 
reason why one of several plaintiffs in 
such a suit should not appeal on the sam 
terms and conditions as are applicable 
suits in general. In the presen t case th 

1. Anand Rao v. Ramdas Daduram, (1921) 8- 
A I R P 0 123=62 I 0 737=48 Oal 493— 
17 N L R 37=48 I A 12 (P 0). 
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appeal was in their Lordships’ view com- 
petent and regular as originally brought: 
the amendment though unobjectionable 
was not necessary. 


On the main question their Lordships 
in agreement with the High Court con- 
sider that upon the true construction of the 
will of Kalb Abid the five Amritsar pro- 
perties above-mentioned were made wakf 
for the purposes of a sarai and for the 
specified purposes subsidiary thereto. They 
are further of opinion that the dedication 
thereof is valid and in accordance with 
Shia law. The properties are described as 
pertaining to the sarai” in the same sense 
as the properties given by the will to the 
testator’s brother and sister are described 
as pertaining to my brother” and “per- 
taining to my sister.” It is not in doubt 
that the testator had obtained a plot of 
land from Major Warburton for the very 
purpose of being used for a sarai. There are 
repeated references to this sarai through- 
out the will and one of the five plots°of 
land now in question (value about Bupees 
50,000) is thus described : 


The sarai under construction which is about tc 
be completed. The building operations are goinc 

tbs hL W fU b , U !L t Wlth intention of waqf foi 
the benefit of the general public and for perfor- 

mance of religious ceremonies, such as Ashura, 

prayers on both the Ids, Muharram and Nauroz 

f ° r the comfort of every man, without 

au . y ,5 ent ’ etc., and is excluded from the 

°V! ]at r. S - etc ' But rey brother Kalb Ali 

Khan and his heirs who are his descendants have 
the right of private residence in it. 

The will concludes as follows : — 

Ai?*TM, t0 be nofced thafc 1 have given Mirza Kalb 
All Khan, my real brother, the powers for the 

management of the entire property, left by me 

and the power of disposal as owner of every kind 

hke myself. He should use all these powers in 

°S nce the directions given in this will. He 

should continue the maintenance allowance of the 

persons, to whom I have assigned some mainten- 

mflnii* SUb i eC ^ * a^! 10 cond hions and for the period 
mentioned m this will, provided they do their 

SenUv U wft’h earne i Stly ’ honestl y> eagerly, and 
obediently with good conduct and keep him 

pleased. In case of default of the above conditions 

or displeasure of my aforesaid brother! Tin Tsl 

? “ y embezzlement, misappropriation or dis 

honesty he has full authority to dismiss them 
and to stop and confiscate the maintenance fixe” 
All these powers will be exercised by the mat 
descendants of my brother Kalb Ali KW 
his death and will thus continue genefatfon 

generation. But if the said brothel does not cam 

to take this trouble or refuses to manage the above 
property, it should be made over to the Govern 
ment and the Deputy Commissioner for manage 
ment. The Deputy Commissioner alone or bv 
appointing a committee and an advisory board li 


some ilahomedan gentlemen belonging to the 
Asna Ashari community, should then manage the 
waqf property. The same action should be taken 
in case the male heirs of the said brother should 
happen to be inefficient and should be guilty of 
breach of the conditions and misappropriation. If, 
after my death or during the severe attack of 
disease or unconsciousness, any one of my depen- 
dants is guilty of dishonesty or embezzlement or 
misappropriation etc., in respect of my property 
and goods or if my brother suspects the said depen- 
dant of these things, then my brother will have 
the power to dismiss him or to deprive him of the 
gift. 


From these passages it sufficiently appears 
that the testator’s intention was to dedicate 
the five items of property for a public chari- 
table purpose well known and highly 
esteemed as pious by the Mussalman law- 
He not only used the word “wakf” but 
expressed his intention to benefit the gene- 
ral public and directed that the property 
should be “excluded from the rights of 
relations” thus giving ample evidence that 
he knew what was meant by “wakf” and 
fully intended to effect a wakf. It is true 
that after the. words “excluded from the 
rights of relations come words which say 
that Kalb Ali and his heirs who are his 
descendants shall have the right of private 
residence in the sarai. This would include 
female heirs who would not necessarily be 
managers of the wakf. But in their Lord- 
ships’ view this provision does not show 
that the testator did not intend to make 
wakf of the properties nor does it render 
the dedication illusory or make it invalid 

property wasi 

not substantially dedicated to charity or on 
the ground that the wakif had retained a 
benefit for himself. It is not necessary in 
tffis case to pray in aid the provisions of 
the Mussalman Wakf Validating Act, 1913. 
Ihere is no ground for holding that the 
right of residence was intended or was 
likely to exhaust the accommodation of the 
sarai or could in law be insisted on to the 
exclusion of the charity. Nor is the right 

£* ven fch 0 testator’s heirs obnoxious to 
the rule of Shia law which requires a wakif 
to divest himself of all interest in the pro- 
perty and in its usufruct, (cf : 54 I A 33 ) 2 " 


Again it is true that the testator having 
set forth in detail each of his properties 
and his disposition thereof, adds thereto a 
list headed Details of Expenses.” Haying 

e ° t ® red ° x P Q o sos on account of my burial” 
at Ks. 500 and expenses on account of fast 
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and prayers and the taking of his body to 
Karbala etc. at Rs. 1500, and the marriage 
expenses of two girls at Rs. 500 the testator 
concluded with an entry: “for payment of 
debt — about Rs. 10,000 or the amount 
remaining due from me after my death.” 
There is no evidence as to the amount 
owing by him at his death nor as to the 
funds from which his debts if any were 
discharged. The will contains no direction 
for the payment of debts out of any parti- 
cular asset nor does it charge any property 
with his debts. The wide powers of dis- 
posal given to the testator’s brother, which 
would include a power of sale, are in their 
Lordships’ opinion to be read, so far as the 
wakf properties are concerned, as powers 
given to a manager to be exercised in the 
course of proper management; and this is 
indeed comprehended in the direction to 
“use all these powers in obedience to the 
directions given in this will.” No objection 
arises in the present case upon the fact 
that the property dedicated by the will 
exceeds the one-third share beyond which 
a Muslim cannot without the consent of his 
heirs dispose of his property by will: there 
are concurrent findings of the Courts in 
India that the testator’s heirs consented. 
Nor does any difficulty arise upon the con- 
cluding passages which their Lordships 
have already cited from the will by reason 
that the testator does not use the word 
“ mutawalli ” when making provision for 
the management of the sarai and the pro- 
perty devoted thereto. Upon a proper con- 
struction of the will their Lordships are of 
opinion that there was a valid and effective 
dedication of the five properties above- 
mentioned for the purposes specified. There 
appears to be no evidence as to the amount 
or value of the promissory notes outstand- 
ing at the testator’s death or as to what 
was done with them. 

It remains to consider the two properties 
in Amritsar Cantonment hereinbefore des- 
cribed as the Mess Kothi and the Small 
Kothi of which the income was given for 
life to Mt. Buti and her son, and to 
Musaffar Ali respectively. The effect of 
the testator’s directions as to the interests 
in remainder is that on the death of the 
persons mentioned the property and the 
income should be “attached to the sarai” 
and that if either property should be sold 
during the lifetime of the person entitled 
for life, he or she should get a specified 
sum out of the wakf, and the proceeds of 


the sale should be invested and “attached 
to the sarai.” This raises a question of 
some nicety in the application of the Shia 
law. If the will can be read as intending 
that on the death of the testator these two 
properties should become “wakf” it would 
be in no way unlawful that a life-interest 
in the usufruct should be reserved for the 
beneficiaries above-named. On the other 
hand a direction that the property should 
become wakf after the death of a person 
surviving the testator is contrary to the 
principles applied by the Shia law to dedi- 
cations inter vivos : 

If one should say I have appropriated when the 
beginning of the month has come .... the appro- 
priation would not be valid (Shuraya-ool-Islam- 
Baillie V. II p. 218). 

Their Lordships recognize that the deci- 
sion in 30 I A 94 3 which permits a Shia to 
create a wakf by will is itself a mitigation 
of the rigour of this principle, but they are 
not of opinion that the principle is abrogat- 
ed for all purposes in the case of a testa- 
mentary disposition, nor do they think 
that it can be confined to cases where the 
passing of the property to the endowment 
is made to depend upon an event which is 
problematical as well as future. On these 
points they are not in agreement with the 
observations made in 28 All 633.* While 
not disposed to put a narrow or unduly 
technical construction on this will, upon a 
careful consideration of the language used 
by the testator and of the substance and 
effect of his dispositions their Lordships 
find themselves unable to hold that he 
intended either of the two properties now 
in question to become wakf property until 
the tenant for life had died or there had 
been a sale under the powers conferred by 
the will. On this view they think that 
there is no valid dedication of either pro- 
perty, and to this extent the appeal sue. 
ceeds. They will humbly advise His 
Majesty that it should be declared that the 
properties in Amritsar Cantonment des- 
cribed in the will of Agha Kalb Abid Khan 
as the Mess Kothi and the Small Kothi are 
not wakf; that subject thereto and save as 
regards the Lahore properties upon which 
no decision can be given in this appeal the 
decretal order of the High Court should 
stand and this appeal should be dismissed. 
The appellants must pay to the plaintiffs- 

3. Bakar Ali Khan v. Anjuman Ara Begam, (1903) 

25 All 236=30 I A 91=8 Sar 397 (P 0). 

4. Muhammad Ahsan v. Umardaraz, (1906) 28 

All 633=3 A L J 387=1906 AWN 146. 
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respondents one-half of their costs of this 

appeal. 

d.s./r.k. Appeal partly succeeds . 

Solicitors for Appellants — 

Hy. S. L. Polak & Co. 

Solicitors for Bespondents — 

Francis & Harker. 
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2nd May 1938 

Lord Wright, Sir Shadi Lad and 
Sir George Rankin 

Malik Harkishan Singh — Appellant. 

v. 

Malik Partap Singh and others — 

, Respondents. 

Privy Council Appeal No. 8 of 1935. 

'Hindu Law Partition — True guide to deter- 
mme jo.ntnesa or otherwise is person’s actings 
and dealings with estate — There can be parti- 
tion without actual division of property by 
metes and bounds — As soon as shares are 
defined property ceases to be joint — Agree- 

4 ?f tween “embers appointing arbitrator 
to decide shares amounts to severance of joint 
status Non-delivery of award is not evidence 
of renunciation of intention to separate. 

It is by no means a rare thing that a person 
makes a statement that he is a member of a joint 
family with his relative, but has reasons of his 
own for making that statement. It is not his 
statement, but his actings and dealings with the 
estate, which furnish a true guide to the determi- 
nation of the question of the jointness or other- 
wise. According to the Mitakshara law, partition 
consists in defining shares of the coparceners in 
the joint property, and a physical division of the 
property is not necessary. Once the shares are 
defined, there is a severance of the joint status. The 
parties may then make a physical division of the 
property or they may decide to live together and 
enjoy the property in common. But the property 
ceases to be joint immediately the shares are 
defined, and thenceforth the parties hold it as 
tenants-m-common. The defining of shares may 
be expressed by an agreement between them con- 
taining a declaration of their shares in the estate, 
i.ven an agreement between the members of a joint 

* h ®y appoint arbitrators for 
dividing the joint family property among them, 

to a severance of the joint status of the 
famUy from the date of the agreement. The fact 

L“° a ^5 d ha ? been made *b not evidence of 
the renunciation of the intention to separate. Nor 

lGgal ® onstrucfeion or legal effect of an 
“^ document defining shares of the 
members of the family be controlled or altered by 
evidence of the subsequent conduct of the parties • 

Cal 738 9 f 2 pr C V 5 i 3 1 AIR 1929 Pat 164 and 30 
CaZ 738 ( P C) y Pel. on. [p ig 0 q 2 ] 

L. P. E. Pugh and L. M. D. de Silva — 

a h/t f° r A PVellant. 

A. M. Dunne and W. Wallach — 

for Bespondents. 


Sir Shadi Lai. Hira Singh, the father 
of the plaintiff. respondent Partab Singh, 
resided originally in Dera Khalsa, a village 
situated in the Rawalpindi District. He 
admittedly constituted a joint Hindu family 
with his two sons, Narain Singh and Par- 
tap Singh. The family owned ancestral 
property consisting of a house and agricul- 
tural land. In 1872, when Narain Singh 
was about eight years old and Partap Singh 
about six years, Hira Singh migrated with 
his sons from his ancestral village to Abbot- 
tabad. He acquired some property at 
Abbottabad and also carried on business 
there. Partap Singh was educated by his 
father, first at Abbottabad, and then at 
Lahore. He completed his education in 
1888, when he went with the Black Moun- 
tain Expeditionary Force as a contractor 
for supplying articles of food and other 
necessaries to the troops. He earned money 
m his business of contract, and on his 
return to Abbottabad, he handed it over to 
his father. He subsequently went to Rawal- 
pindi and supervised the ancestral property 
in Dera Khalsa, while his elder brother 
lived with his father at Abbottabad and 
helped him in the management of the busi- 
ness there. It appears that Hira Singh and 
his two sons continued to live as a joint 
family until January 1918, when Hira 
bmgh died. After the expiry of about nine 
years Hira Singh’s elder son, Narain Singh, 
died m 1927, leaving his son Harkishan 

bingh, who is the appellant before their 
Lordships. 

The action which has led to the pre- 
sent appeal was brought by Partap Singh 
against his nephew, Harkishan Singh, for 
partition of the property situated at Abbot- 
tabad and Dera Khalsa on the allegation 
that the entire estate belonged to the joint 
Hindu family consisting of the plaintiff and 
the defendant, Harkishan Singh, and that 
the plaintiff is entitled to a moiety thereof. 
The claim was resisted by Harkishan Singh, 
who denied the plaintiff’s status as a mem- 
ber of the joint family, and pleaded that 
the property at Abbottabad belonged origi- 
nally to Hira Singh and Narain Singh as 
members of a joint family, and that it 
passed, by survivorship, on the death of 
Hira Smgh to Narain Singh, and on the 
latter s death to his son, Harkishan Singh 
As regards Partap Singh, the defendant did 
not adopt a consistent attitude. While stat- 
lng that Partap Singh had separated from 
the other members of the family, he was 
not quite clear as to whether Partap Singh 
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was allotted any property on separation. 
At one stage of the case he said that all the 
property in the Rawalpindi District was 
awarded to Partap Singh, but he subse- 
quently claimed a share even in that pro- 
perty. Indeed, neither party has given a 
consistent version of the position of the 
Bons of Hira Singh inter se, and no reliance 
can be placed on their statements. 

It is by no means a rare thing that a 
person makes a statement that he is a 
member of a joint family with his relative, 
but has reasons of his own for making that 
statement. It is not his statement, but his 
actings and dealings with the estate, which 
furnish a true guide to the determination 
of the question of the jointness or other- 
wise. The trial Judge, upon a considera- 
tion of the evidence before him, found that 
the plaintiff had ceased to be a member of 
the joint family, but his view was not 
accepted on appeal by the Court of the 
Judicial Commissioner at Peshawar, who 
held the family to be joint, and granted a 
preliminary decree for partition in favour 
of the plaintiff. From that decree the defen- 
dant has brought this appeal to His Majesty 
in Council, and the main questions, which 
their Lordships have to determine, are whe- 
ther the plaintiff and the defendant consti- 
tuted a joint Hindu family at the date of 
the institution of the suit, and whether the 
property at Abbottabad belonged to that 
family. There is no proof of actual parti- 
tion of the joint estate at any time, but 
there is no doubt that there can be a parti- 
tion of the joint property without an actual 
division of the property by metes and 
bounds. According to the Mitakshara law, 
by which the parties are governed, partition 
consists in defining shares of the copar- 
ceners in the joint property, and a physical 
division of the property is not necessary. 
Once the shares are defined, there is a 
severance of the joint status. The parties 
may then make a physical division of the 
property or they may decide to live together 
and enjoy the property in common. But 
the property ceases to be joint immediately 
the shares are defined, and thenceforth the 
parties hold it as tenants-in-common. 

The defining of shares may be expressed 
by an agreement between them containing 
a declaration of their shares in the estate. 
Even an agreement between the members 
of a joint family, whereby they appoint 
arbitrators for dividing the joint family pro- 
perty among them, amounts to a severance 
of the joint status of the family from the 


date of the agreement : 49 I A 358 1 and 8 
Pat 153. 2 The fact that no award has been 
made is not evidence of the renunciation 
of the intention to separate. Nor can the 
legal construction or legal effect of an un- 
ambiguous document defining shares of the 
members of the family be controlled or 
altered by evidence of the subsequent con. 
duct of the parties : 30 I A 139. 3 Their 
Lordships do not find any such agreement 
defining the shares among the members of 
Hira Singh’s family. The oral evidence 
adduced by the parties is of a partisan 
character; but the documentary evidence, 
though meagre, furnishes a clue to the rela- 
tions between Hira Singh and his son Par- 
tap Singh until 1918 when the former died. 

It appears that the father used to write 
letters from Abbottabad to his son at 
Rawalpindi which were couched in affec- 
tionate terms. He made enquiries about 
the ancestral property in which he took a 
personal interest. There is no indication in 
the correspondence that the son had been 
separated from the father and was treated 
by him as the sole proprietor of the pro- 
perty at Dera Khalsa. 

It is common ground that the father 
and his two sons were joint when they 
migrated to Abbottabad and the learned 
counsel for the appellant is unable to 
suggest any time during the lifetime of the 
father when the plaintiff separated from 
the other members of the joint family and 
thereby ceased to have any interest in the 
co- parcenary property. It is contended 
that a cinema was built by Narain Singh 
after the death of his father and that the 
plaintiff did not contribute to the expenses 
of the building and has therefore no right 
to a share in it. But the site upon whioh 
the cinema was built was acquired by the 
father in 1886 on a lease of 99 years on a 
rental of Rs. 5 a year. The cost of the 
building came out of the profits of the busi- 
ness at Abbottabad whioh was started by 
the father. There is no reason for holding 
that Narain Singh alone was joint with 
his father in the business and that on the 
latter’s death it devolved upon the former 
by survivorship. Whether it was a part of 

1. Syed Ivasam v. Jorawar Singh, (1922) 9 A I R 

P G 353=68 I C 573=50 Cal 84=49 I A 358 
=18 N L R 127 (P C). 

2. Balmukund Lai v. Mt. Sohano, (1929) 16 AIR 

Pat 164=119 I C 817=8 Pat 153=10 P L T 
259. 

3. Balkhhon Das v. Ram Narain Sahu, (1903) 80 
Cal 738=30 I A 139 = 8 Sar 489 = 7 0 W N 
678 (P C). 
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’the joint property of all the members of 
the joint family, or separate property of 
the father, both the sons were on his death 
equally interested in the business and its 
assets. The defendant cannot therefore 
sustain his claim to be the exclusive owner 
■of the cinema. Their Lordships have exa- 
mined the arguments advanced by the 
learned counsel for the parties and are not 
prepared to dissent from the conclusion 
reached by the Court of the Judicial Com- 
missioner. They will therefore humbly 
advise His Majesty that the appeal should 
<i>e dismissed with costs. 

v.B.b./r.k. Appeal dismissed . 

Solicitors for Appellant — 

Hy. S. L. Polak & Co. 

Solicitors for Respondents — 

T. L. Wilson & Co. 


* A. I. R. 1938 Priyy Council 191 

(From Bombay : A I R 1937 Bom 145) 

2nd May 1938 

Lord Wright, Sir Shadi Lad 
and Sir George Rankin 

Secretary of State — Appellant. 

v. 


Bank of India Ltd . — Respondents. 


Privy Council Appeal No. 55 of 1937. 

(a) Securities Act (1920), S. 16 — Holder of 
(renewed note holds it free from equities or 
disputes attaching to prior note. 


The holder of a renewed note, obtains a new 
promise from the Government free from any equi- 
ties or disputes which might have attached to the 
©rior note. [P 192 c 1, 2] 

❖ ^ (b) Securities Act (1920), Ss. 12 and 21 
S. 21 is not inconsistent with common law 
right of indemnity but gives an added right — 
Person forging indorsement in his favour to 
promissory note and in his turn indorsing it in 
favour of respondent — Respondent getting such 
note renewed in good faith without being requir- 
ed to furnish security under S. 21 — True 
holder recovering damages from Government 
for conversion Government are entitled to 
toe indemnified under common law right of 
■indemnity : 38 Bom L R 1025=A I R 1937 Bom 
— 168 I C 652, Reversed . 


It is a general principle of law when an act is 
-done by one person at the request of another 
which act is not in itself manifestly tortious to 
the knowledge of the person doing it, and such 
n,ct turns out to be injurious to the rights of a 
third party, the person doing it is entitled to an 
indemnity from him who requested that it should 
•be done. This principle is of the widest general 
application. It is often said to be based on a con- 
tract implied by law, the request importing a 
(promise to indemnify the other party against lihe 
^consequences to him of acting upon the request. 
There is nothing anomalous in the presence of 


some element of choice or deliberation on the part 
of the officer who is the person doing the act, so 
long as he proceeds on the assertion or claim or 
direction or evidence of the applicant. Similarly, 
where the duty is statutory and must be performed 
if the statutory conditions are fulfilled, the fact 
that the official may have to see that these condi- 
tions are fulfilled, does not per se debar him from 
saying that he has acted upon the assertion or 
claim or request of the applicant. [P 192 C 2; 

P 193 C 1; P 194 C 1] 

Such common law right <5f indemnity may pro- 
perly prima facie be implied from request in S. 12. 
S. 21 does not negatively cut out this liability 
but gives an added statutory right, which is 
different from it. Thus, the common law right is 
required in a case where the officer though satis- 
fied by the applicant when he issues the renewed 
note of the justice of his claim, is wrongly satis- 
fied- [P 194 G 1 , 2] 

Where therefore a person forges the indorsement 
of the true holder to a promissory note in his 
favour and in his turn indorses it in favour of the 
respondent, who gets it renewed in good faith 
without being required to furnish security under 
S. 21, and the true owner recovers damages from 
the Government for conversion, the latter are 
entitled to be indemnified by the respondent under 
the common law right of indemnity, as the rene- 
wal of promissory note at the request of the res- 
pondent involves an injury to a third party’s 
right: (1905) AG 392 and (1875) L R 10C P 196, 
Rel. on; 38 Bom L R 1025= A I R 1937 Bom 145 
=168 I C 652, Reversed. [P 194 C 2; P 195 C 1] 

(c) Interpretation of statutes — Statute changes 
law only to extent its words require. 

A statute is prima facie to be construed as 
changing the law to no greater extent than its 
words or necessary intendment require. 

[P 194 C 2] 

H. Y. Willink and Sir Thomas Strang- 
man — for Appellant . 

Sir William Jowitt and C. P. Harvey 
— for Respondents. 

Lord Wright • — This is an appeal from 
a judgment of the High Court in appeal at 
Bombay, which affirmed a judgment of 
Wadia J., as trial Judge. These judgments 
rejected the claim of the appellant to be 
indemnified by the respondents against a 
liability which he had incurred and been 
compelled to satisfy under the circumstan- 
ces of the case which were shortly as 
follows. A lady named Gangabai was the 
indorsee and holder of a Government pro- 
missory note for Rs. 5000. A broker named 
Acharya, having possession of the note on 
the lady’s behalf, forged her indorsement 
to it in his favour and indorsed it for value 
to the respondents. The respondents acting 
in good faith applied to the Public Debt 
Office under the Indian Securities Act, 1920 
to have a renewed promissory note payable 
to them issued in exchange for the note 
which the respondents gave up in exchange. 
The lady, becoming aware of the fraud 
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practised by Acharya, and the dealing with 
her note on the part of the respondents 
and the appellant, which constituted a con- 
version of her property by either or both 
as well as by Acharya, sued the appellant 
in conversion and recovered the appropriate 
damages. The appellant then brought the 
present action against the respondents, 
claiming to be indemnified against the los3 
thus sustained by him on the principle 
that the Public Debt Office had issued the 
renewed note at the request of the respon- 
dents and was accordingly entitled to be 
indemnified against the damage resulting 
from the fact that what had been done 
involved an injury to a third party’s rights. 
So far as the renewed note was concerned, 
it was rightly accepted on both sides before 
their Lordships that it constituted a new 
contract between the Government and the 
respondents, which was not affected by the 
circumstances under which it was issued 
and certain contentions raised in the Courts 
below were abandoned by the appellant. 
Only questions of liability and of principle 
were argued before their Lordships, matters 
of amount being left for subsequent settle- 
ment if the necessity should arise. 

It is convenient first of all to refer to 
the material sections of the Indian Secu- 
rities Act, 1920 which having replaced the 
repealed Act of 1886, dealing with the same 
matters, now regulates the legal position of 
these Government promissory notes. Such 
notes circulate in large numbers in India; 
hence the importance to the parties and to 
the Indian public generally of the question 
of principle involved in this appeal. It 
appears from the print of the note in ques- 
tion contained in the record, that the note 
was originally issued in 1854 and payable 
to a named payee or order. The actual 
note in question was a renewal note which 
had been issued in April 1925. On its back 
spaces had been provided for 10 indorse- 
ments. The forged indorsement occupied 
the fifth space, and Acharya’s indorsement 
to the respondents occupied the sixth space. 
At the foot of these spaces was a receipt 
signed by the respondents for a renewed 
note in lieu of the note. It is clear that 
the system of renewing notes is largely 
used in ordinary practice. It is obviously 
convenient to have a clean note, in addi- 
tion to the circumstance that in the course 
of years the spaces available for indorse- 
ments become exhausted. And the holder 
of a renewed note, obtains a new promise 
from the Government free from any equi- 


ties or disputes which might have attached!! 
to the prior note. S. 16 of the Act provides*' 
in terms that a renewed Government pro- 
missory note is to be deemed to constitute 
a new contract between the Government 
and the person to whom it is issued and 
all persons deriving title through him. 

The Act contains express provisions for 
regulating the issue of renewed notes. In 
particular, S. 12 provides that subject to 
the provisions of S. 13, a person claiming 
to be entitled to a Government promissory 
note may on applying to the prescribed 
officer and on satisfying him of the justice- 
of his claim and delivering the promissory 
note receipted in the prescribed manner, 
and paying the prescribed fee, if any, obtain 
from such officer a renewed promissory 
note payable to him. S. 13 deals with a- 
case where there is a dispute as to the titlo- 
to one of these notes, and enables the offi- 
cer to refuse to act save on a judicial deci- 
sion or on the result of a formal enquiry. 
S. 21 on which the judgment under appeal 1 
was based, provides that notwithstanding, 
anything in certain specified sections, in- 
cluding S. 12, the prescribed officer might 
in any case arising, (i) issue a renewed 
security upon the applicant giving the- 
prescribed indemnity against the claims of 
all persons claiming under the security so 
renewed, or (ii) refuse to issue a renewed 
security unless such indemnity is given. 
Rules have been made under the Act to 
“prescribe”, the indemnity which may be 
exacted, which is to be a bond of the 
applicant with two sureties in double the 
face amount of the note. In the present 
case the Government officer when issuing 
the renewed note to the respondents, dicL 
not exact a security under S. 21. The ques- 
tion is whether the appellant is debarred- 
from relying on an indemnity implied' 
under the Common law of India which in. 
this respect is identical with that of Eng- 
land. The statement of the principle under 
which such an indemnity is implied is stated* 
by Lord Halsbury L. C. in (1905) A C 392, 11 
to be correctly expressed in a quotation from- 
counsel’s argument in (1875) L R 10 0 P 
196,^ which runs as follows : 

It is a general principle of law when an act Is 
done by one person at the request of another 
which aot is not in itself manifestly tortious to 

1. Sheffield Corporation v. Barolay, (1905) A 

89:2=74 LJKB 747=93 L T 83=3 L G 

992=12 Manson 248=24 W R 49=21 T Ii 

642=10 Com Cas 287=69 J P 885. 

2. Dugdalo v. Lovering, (1S76) L R 10 G P 196 

44 L J C P 197=32 L T 155=28 \V R 391. 
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the knowledge of the person doing it, and such act 
turns out to be injurious to the rights of a third 
party, the person doing it is entitled to an indem- 
nity from him who requested that it should be 
done. 

This principle, which in England must 
now be read in connexion with recent 
legislation as to contribution between tort- 
feasors, is of the widest general applica- 
tion. It is often, as in the statement by- 
Lord Davey in the same case, to which 
reference will shortly be made, said to be 
based on a contract implied by law, the 
request importing a promise to indemnify 
the other party against the consequences 
to him of acting upon the request. But, 
in the words adopted by Lord Halsbury, 
it is merely said that the person is entitled 
to an indemnity. The fiction of a contract 
implied by law adds nothing, though it 
may seem to justify the Court in holding 
as a matter of law that the party is entitl- 
ed to the indemnity on the basis that the 
assertion by the applicant of his request is 
the offer of a promise to indemnify if the 
other party acts upon that request to his 
damage. Sir William Jowitt has contended 
that the necessary elements are the asser- 
tion and the action taken upon that asser- 
tion by the other party. He has contended 
that neither element is present in the case 
of the performance of a statutory duty 
like that in question. There was, he says, 
no assertion by the respondents but only a 
claim in respect of which the Government 
official had to act on his own responsibility 
and judgment. His conduct, it is said, was 
not ministerial, but judicial or semi- judi- 
cial, since the statute, by S. 21, gave him 
the right to refuse the renewed note except 
on the terms of *his being granted the pres- 
cribed indemnity. Beliance was parti- 
cularly placed cfp the form in which the 
rule was stated by Lord Davey in (1905) 
A C 392 1 at pjj 399, where Lord Davey 
thus stated the principle : 

I am further of opinion that where a person 
invested with a statutory or Qommon law duty of 

c karacter is called upon to exercise 
tnat duty on the request, direction, or demand of 
another (it does not seem to me to matter which 
word you use) and without any default on his 
own part acts in a manner which is apparently 
legal but is, in fact, illegal and a breach of the 
duty, and thereby incurs liability to third parties, 
there is implied by law a contract by the person 
making the request to keep indemnified the person 
having the duty against any liability which may 
result from such exercise of the supposed duty 
And it makes no difference that the person making 
the request is not aware of the invalidity in his 
title to make the request, or could not with 
reasonable diligence have discovered it. 


It seems that it was on this line of rea- 
soning that Wadia J., decided in favour of 
the respondents. Beaumont C. J., (with 
whose judgment Bangnekar J. agreed) was 
not prepared to accept this reasoning, but 
preferred to rest his decision upon a differ- 
ent ground which will be explained later 
in this judgment. Their Lordships are 
with respect unable to agree with Wadia J. 
Lord Davey, in their opinion, did not 
mean, when he used the word 'ministerial” 
to. indicate that the act done must be done 
without any element of choice, delibera- 
tion or decision on the part of the doer. 
All, it seems, that he meant was that the 
official had no interest except to perform 
his statutory duty. But the mere per- 
formance of that duty may involve some 
degree of deliberation and judgment. Thus 
in (1905) A C 392, 1 which dealt with the 
requesting of transfers of stock in the 
Corporation s register, the indemnity was 
implied though S. 30 (l) of the Sheffield 
Corporation Act of 1883 provided that : 

The Corporation or the Registrar before allowing 
any transfer of stock may, if the circumstances 
of the case appear to them or him to make it 
expedient, require evidence of the title of the 
person claiming a right to make the transfer. 

Similarly, in (1906) 2 Ch 47, 3 the Court 
of appeal were, it seems, prepared to hold 
that a person who acting in good faith, 
brought to the Land Begistry a transfer 
apparently executed by the registered pro- 
prietor of the piece of land, but in fact 
a forgery, became subject to a contract 
implied by law to indemnify the person 
whose duty under the Land Transfer Acts 
was to register transfers against any liabi- 
lity resulting from the exercise of the duty. 
There may indeed be cases where the 
person charged with the statutory duty is 
also charged with the responsibility of 
deciding in a judicial or quasi-judicial capa- 
city whether it is proper to exercise the 
duty in any particular case, so that he 
could not be regarded as acting on the 
applicant’s request, but solely on his own 
statutory responsibility. Such cases which 
are contemplated as possible in (1906) 2 
Ch 47 3 would depend on the particular 
construction of the particular statutes, but 
would involve considerations which are 
different from those presented in (1905) AC 
392 1 or (1906) 2 Ch 47. 3 It is on the ana- 
logy of these latter authorities that in 
their Lordships judgment the present case 
must be determined. There is nothing 

3. A. G. v. Odell, (1906) 2 Ch 47=75 L J Ch 425 
—91 L T 659=51 W R 566 = 22 T L R 166. 
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anomalous in the presence of some element 
of choice or deliberation on the part of the 
officer who i3 the person doing the act, so 
long as he proceeds on the assertion or 
claim or direction or evidence of the appli- 
cant. Indeed in the simpler type of case 
illustrated by (1875) L E 10 CP 196 2 it is 
not necessary that the plaintiff should have 
been other than a free agent. He may act 
on the defendant’s request not under 
complusion but of choice. That does not 
however deprive him of the right, if the 
circumstances are appropriate, to the im- 
plied indemnity, though no doubt he may 
waive the right. Similarly, where the duty 
is statutory and must be performed if the 
statutory conditions are fulfilled, the fact 
that the official may have to see that these 
conditions are fulfilled, does not per se 
debar him from saying that he has acted 
upon the assertion or claim or request of 
the applicant. In this connection Beau- 
mont 0. J. says: 

If he [the prescribed officer] acts upon the 
request, I doubt if it is relevant to say that he has 
also considered the matter for himself. 

Their Lordships agree in this with the 
Chief Justice except that they do not prima 
facie regard it as a matter of doubt. This 
view is fortified by considering the language 
of S. 12, which clearly puts the onus on 
the applicant 

.... a person claiming to be entitled to a Govern- 
ment promissory note may [that is, is entitled]on 
applying to the prescribed officer and on satisfy- 
ing him of the justice of the claim and delivering 
the promissory note receipted in the prescribed 
manner and paying the prescribed fee, if any, 

obtain the renewed note. "Claiming” 
involves an assertion of title, the act of 
applying is the applicant’s act, “satisfying” 
is, as Mr. Willink pointed out, in the active 
not passive and is a condition to be fulfilled 
by the applicant. These matters clearly, in 
their Lordships’ judgment, constitute a 
request, from which the common law 
indemnity may properly be prima facie 
implied, nonetheless because some delibe- 
ration may be involved on the part of the 
officer before he submits to be satisfied by 
what the applicant puts before him. But 
the Chief Justice held that the common 
law indemnity could not be implied under 
this Act because of S. 21, which in his 
judgment excludes any implied indemnity 
because it gives a right to demand an 
express indemnity and to refuse to give the 
renewed note unless an express indemnity 
is given. He thought that the express 
provision by S. 21 of the statutory right 


is inconsistent with the existence of an 
implied right if the section is not acted 
upon. He concluded that the Legislature 
must be deemed to have intended that 
there should not be a right of indemnity in 
every case, but only under the special con- 
ditions of S. 21. Their Lordships are, with 
respect, unable to accept this view. As a 
matter of construction, they do not accept 
the view that S. 21 has not merely the 
positive effect of giving the special right 
which it provides for, but has also the 
negative effect of cutting out the implied 
right of indemnity undoubtedly, in their 
judgment, existing under the Act of 1886, 
which embodied the law on this matter 
until it was repealed and replaced by the 
Act of 1920. A statute is prima facie to be 
construed as changing the law to no greater 
extent than its words or necessary intend- 
ment require. S. 21 was not in the Act of 
1886. If it had been intended by the inser- 
tion of that section in the Act of sl920 to 
abrogate the common law indemnity exist- 
ing under the repealed Act, the Legislature 
would, it seems, have used words clearly 
expressing that intention, so as to secure 
that, save as provided by S. 21, there should 
be no right of indemnity. 

Their Lordships see no reason to justify 
reading in or implying such words. On the 
contrary they construe S. 21 as giving an 
added statutory right, which is different 
from and in no way inconsistent with the 
common law right. That latter right is not 
complete merely because the officer has 
acted upon the request; to make it effective 
it is necessary that a further condition 
should be fulfilled namely that in the 
words used in (1875) L R 10 0 P 196, 3 
that “the act should turn out to be injuri- 
ous to the rights of a third party.” Thus 
the common law right is required in a easel 
where the officer, though satisfied by the! 
applicant when he issues the renewed note! 
of the justice of his claim, is wrongly satis-1 
fied. Though both he and the applicant were 
acting in perfect good faith and without 
suspicion, they may be, as they were in 
this case, unconsciously infringing the 
rights of the true owner of the note and 
guilty of converting it. Oases in whioh the 
common law implies the indemnity are 
generally cases when the officer would not 
have thought of demanding an indemnity 
under S. 21. These are mostly, if not 
always, cases where the risk is due to the 
fraud of some other person. S. 21, if con. 
strued as it is by the Chief Justice, would 
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pufc the burden of this risk on the Govern, 
ment, unless in every case 1 the officer 
•exacted the statutory indemnity under Sec- 
tion 21. This however would place a 
serious and unnecessary burden on the 
•course of renewing these notes, which is a 
practice in constant use and to be facili- 
tated, not obstructed. On the construction 
which their Lordships think is, merely as 
a matter of construction correct, the com. 
•mon law indemnity would be operative in 
the cases, presumably rare on the average, 
where it turns out eventually to be wanted 
because of some concealed fraud. On the 
•other hand, the officer would generally 
•exercise the right to require the express 
indemnity before issuing the renewed note, 
wherever he can say that he is satisfied, 
but still he is conscious that there are 
•circumstances of doubt or otherwise which 
lead him to refuse to issue the renewed 
note without the express indemnity. It 
•may be noted that under S. 21 what can be 
•demanded as a condition of issuing the 
•renewed note is the “prescribed” indemnity 
which under the rules prescribed under the 
“Statute is to be the bond of the applicant 
with two sureties for twice the amount of 
the note. This is obviously different from 
the common law indemnity. It may fur- 
ther be observed that if the matter were 
to be decided on the basis of the equities 
between the parties, the loss would more 
properly, it seems, be borne by the respon- 
dents, who have thought fit in the course 
of their business which they carry on for 
profit, to purchase the note from Acharya 
on the forged indorsement and have 
[assumed the responsibility of putting for. 

' ward the note as being their own property, 
whereas the Government officer has merely 
performed his statutory duty in a minis- 
< terial capacity on the claim and assertion 
of the respondents. There is, in their 
Lordships* judgment, every reason why the 
Court should imply an indemnity in this 
(case and no sufficient reason why they 
should treat S. 21 as excluding that impli- 
cation. It is no doubt true that if an 
•express indemnity were exacted under Sec- 
tion 21 it would exclude any implied or 
tacit indemnity. But that is a different 
matter from construing S. 21 as removing 
(from the scope of the statute the possibi- 
lity in a proper case of the implied indem- 
nity where no express indemnity has been 

required. 

For all these reasons, their Lordships 
are of opinion that the appeal should suc- 
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ceed, that the judgments of the Courts 
below should be set aside and that it 
should be adjudged that the appellant 
recover from the respondents the proper 
amount under his claim and should also 
have the costs of this appeal and his costs 
in the Courts below. If the parties can 
agree what is the proper amount it can be 
inserted in the Order in Council; if they 
cannot agree, the case must be remitted to 
the High Court at Bombay to assess the 
amount. They will humbly so advise His 

Majesty. 

v.b.b./r.k. Appeal allowed. 

Solicitors for Appellant — 

Solicitor, India office. 

Solicitors for Respondents — 

Ey. Turner & Sons. 
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(From Lahore) 

3rd May 1938 

Lord Wright, Lord Bomer, Sir Lan- 
celot Sanderson, Sir Shadi Lal 
and Sir George Bankin 

Pandit Parma Nand — Appellant. 

v. 

Nihal Chand and another — 

Bespondents. 

Privy Council Appeal No. 12 of 1937. 

( a ) Hindu Law — Religious endowment — 
Mahant — Descent of property from guru to 
chela— Property acquired by mahant can be of 
secular nature 4 Udasi f order — Connexion with 
natural family severed — Even private property 
acquired by mahant descends to chela — Des- 
cent to chela does not warrant its nature as 
religious. 

The fact that properties have descended from 
guru (religious preceptor) to chela (religious dis- 
ciple) doe9 not necessarily lead to the conclusion 
that a property, when acquired by a mahant, 
loses its secular character and partakes of reli- 
gious character. When a person enters the Udasi 
order, he severs his connexion with the members 
of his natural family. It follows that neither he 
nor his natural relative can succeed to the pro- 
perty held by the other. There is however no 
reason for holding that an Udasi cannot acquire 
private property with his own money or by his 
own exertions. If he does acquire private property 
it cannot be inherited by his natural relatives, 
but passes on his death to his spiritual heir 
including his chela who is recognized as his spiri- 
tual son. The descent of the property from a guru 
to his chela does not warrant the presumption 
that it is religious property. [P 196 C 2; P 197 C 1] 

(b) Trust Public — Essentials. 

To constitute a trust “created or existing for a 
purpose of a charitable pr religious nature* ’ 
the author or authors of the trust must be 
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ascertained, and the intention to create a trust 
must be indicated by words or acts with reason- 
able certainty. Moreover the purpose of the trust, 
the trust property, and the beneficiaries must be 
indicated so as to enable the Court to administer 
the trust if required: AIR 1935 P C 97, Rel. on. 

[P 198 C 1] 

D. N. Pritt and C. Sidney Smith — 

for Appellant . 

A. M. Dunne and W. Wallach — 

for Respondents . 

Sir Shadi Lai. — In the town of Gujran- 
wala, there is a building variously des- 
cribed as Baghichi Thakaran or Gurdwara 
Baghichi, and the main issue, which their 
Lordships have to determine in this appeal, 
is whether that building, together with 
the shops and other property attached to it, 
is the subject-matter of a trust for a public 
purpose of a charitable cr religious nature. 
The issue was raised by the defendants 
who, claiming to be the representatives of 
the Hindu public, made an application to 
the District Judge under S. 3, Charitable 
and Religious Trusts Act (No. 14 of 1920), 
alleging that the Baghichi Thakaran was a 
public endowment for religious and charit- 
able purposes, and called upon Mahant 
Narain Das, who was described by them as 
the trustee of the endowment, to furnish 
details of the nature and purposes of the 
trust, and of the value of the property 
belonging to the trust, and also to render 
an account of the income and expenditure 
of the trust property. Their allegations 
were contested by Narain Das, and the 
controversy between the parties led to the 
present action brought by Narain Das for 
the purpose of obtaining an authoritative 
pronouncement upon the nature of the trust 
and of the property attached to it. The 
trial Judge found against the public char- 
acter of the alleged trust ; but hi 3 judgment 
has been reversed by the High Court of 
Judicature at Lahore. From the judgment 
pronounced by the High Court and the 
decree which followed upon it, this appeal 
has been brought to His Majesty in 
Council by Pandit Parma Nand who, on 
the death of Narain Das, was impleaded as 
his legal representative. 

The learned Judges of the High Court, 
after a careful consideration of the question 
of onus, have endorsed the conclusion of 
the trial Judge that it was for the defen- 
dants to prove that the plaintiff, who was 
admittedly in possession of the property, 
held it on a trust created for public pur- 
poses of charitable and religious nature. 
The history of the Baghichi Thakaran or 
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Gurdwara Baghichi may be briefly stated. 
The Baghichi was founded by one Baba 
Kulla or Kuljas who died about 1800 A. D. 
He was a Khatri by caste, and migrated 
from a place called Saidnagar to Gujran- 
wala, where he took up a plot of land and 
built a house thereon. He also planted a 
garden, which was the origin of the name 
Baghichi (orchard) usually applied to this 
institution. Baba Kulla was succeeded by 
his chela, Thakar Ram Das who was an 
Arora by caste. It is stated that Ram Das 
practised as a physician, and that while he 
was in charge of the Baghichi Thakaran he 
made improvements to the building. It was 
however Ram Das’s successor, Sant Das, 
who made considerable extensions and also 
acquired house and shop property at Guj- 
ranwala. The prosperity of the institution 
was mainly due to Narain Das who suc- 
ceeded Sant Das on his death in 1879. 
Narain Das acquired properties at Nankana 
Sahib, and also built shops at Gujranwal&t 
The annual income of the various proper- 
ties during the time of Narain Das rose 
from Rs. 1394 in 1905 to Rs. 7664 in 1929. 
It was probably this abnormal rise in the 
income which attracted the attention of 
the respondents who made the application 
under the Charitable and Religious Trusts 
Act which led to this litigation. It appeara 
that the person, who happened to be in 
charge of the Baghiohi, was called mahant; 
and that the Baghiohi itself was known as 
Gurdwara. But the main property, which 
is the subject-matter of the dispute, was 
acquired by the person or persons who 
occupied the office of mahant. 

The principal ground, upon whioh the 
judgment of the High Court proceeds, is 
that the Baghiohi and other properties have 
descended from guru (religious preceptor) 
to chela (religious disciple) ; but this cir- 
cumstance does not necessarily lead to the 
conclusion that a property, when acquired 
by a mahant, loses its secular character 
and partakes of religious character. It is 
oommon ground that the mahants of this 
institution belonged to an ascetio order 
called Udasi. The Udasis rarely marry ; and, 
if they do so, generally lose all influence ; 
for the dharamsala or Gurdwara soon 
becomes a private residence closed to stran. 
gers : Maclagan’s Census Report for the 
Punjab, Part 1, Chap. 4, p. 152. When a 
person enters the Udasi order, he several 
his connexion with the members of hia 
natural family. It follows that neither he! 
nor his natural relative can succeed to the! 
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property held by the other. There is how- 
fever no reason for holding that an Udasi 
cannot acquire private property with his 
own money or by his own exertions. If he 
does acquire private property, it cannot be 
inherited by his natural relatives, but 
passes on his death to his spiritual heir 
including his chela who is recognized as 
his spiritual son. The descent of the pro- 
perty from a guru to his chela does not 
warrant the presumption that it is religious 
property. 

Assuming, however, that the property 
acquired by a mahant is to be treated as a 
religious property, the question arises whe- 
ther it was dedicated for the use or benefit 
of the public. In the case of a public trust, 
the beneficiaries are either the public at 
large or a considerable portion of it answer- 
ing a particular description. Now, there is no 
documentary or oral evidence to show that 
the property was expressly dedicated for the 
use or the benefit of the public. Are there 
any circumstances from which the dedica- 
tion of the property to a public trust can be 
implied? It appears that in 1869 four per- 
sons applied to the Municipal Committee, 
Gujranwala, that a plot of land lying in front 
of the building of the Baghichi Thakaran 
might be included in the courtyard of the 
building, and that, though they were them 
selves interested in the land as muafidars, 
they would not demand any compensation 
for surrendering their rights to the pro- 
perty. The Municipal Committee recom- 
mended the grant of land, and the Deputy 
Commissioner considered the land to be an 
unsightly plot adjoining the public road 
and was induced to remit the share of the 
price of the land which was due to the Gov- 
ernment in the interest of the city”. It is 
true that the building was then described 
as a holy place and the mahant occupying 
it was stated to be a “very good man”; but 
as pointed out by the High Court, 

itself aeems to bad a town 

Inptedhl - Ve / ath f r than to have pro- 
mpted by a desire to endow the Gurdwara. P 

a ? s ¥““ enfc ° f J and does not prove 

trnif * Tf m l d ’ ng was dedi<j ated to a public 
trust. It is, however, argued that income- 

tax was sought to be imposed upon Narain 
Das for the year 1905.06 in respect of the 
income derived by him from the property 
° f J h ® CWwara and that the income-tax 
was then remitted on the ground that the 
property constituted a public trust. There 
is no document to show the nature of the 
objection on which the order of remission 


was based. The oral evidence is to the effect 
that the tax was remitted because the pro- 
perty \vas stated to be wakf; but the expres- 
sion wakf*’ is vague and may include a 
private trust. It cannot, therefore, be said 
that the mahant at that time declared the 
property to be dedicated to a religious trust 
of a public nature. It is, however, signifi- 
cant that, as deposed by him, Narain Das 
did not succeed in securing an exemption 
from income-tax on a subsequent occasion, 
and had to pay Bs. 250 or Bs. 300 per 
" annum as income-tax. Their Lordships’ 
attention has been invited to a will made 
by Mahant Sant Das on 14th October 1875. 
In this will the testator describes the 
property in dispute as his private property, 
and states that he is entitled to alienate 
it. There can be no doubt that Sant Das 
regarded the property to be his property, 
but the respondents contend that he 
himself declared the property to be a 
public trust to take effect after his death, 
and appointed a managing committee to 
administer the alleged trust. The original 
will is not available, but it is common 
ground that the will was not acted upon 
after the death of the testator. There is 
some evidence to show that the testator 
revoked it by destroying it. The revocation 
would make the declaration of trust infruc- 
tuous. Be that as it may, there can be 
no doubt that neither Narain Das, who 
succeeded Sant Das, nor any managing 
committee administered the property as 
trust property. The will, whether revoked 
or not, cannot be relied upon to prove that 
a public trust came into operation after 
Sant Das’s death. It however shows that 
li 0 rogarded liiins 0 lf to bo tho owner of 
the property and claimed the right to 
alienate it. This claim negatives the sug- 
gestion that it came into his hands as 
property dedicated to public trust. Indeed, 
there is ample documentary evidence to 
show that alienations of several properties 
were made by various mahants in exercise 
of their right of ownership. 

The plaintiff Narain Das himself made 
a will on 9th July 1922, and gifted the 
property to the appellant, Parma Nand, as 
his successor ; and described himself to be 
the absolute owner of the Baghichi and all 
other property. But this declaration can- 
not be used for determining the point in 
controversy between the parties. It appears 
that holy scriptures were recited in the 
Gurdwara on various occasions, and that 
presents were made by the audience to 
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the person or persons who made the 
recitations. But it is clear that recitations 
were suspended for several months. The 
recitations of holy books are, in no way, 
incompatible with the hypothesis that the 
trust, if any, was of a private nature. 
There can be no doubt that even in a 
private shrine, the public may worship, 
but the question is whether they do so 
without any permission, leave or license 
and as of right. This test has not been 
satisfied in the present case. Their Lord- 
ships do not think that any user or treat- 
ment of the property has been proved, 
such as would justify the conclusion that it 
was a public, and not a private trust. It 
cannot be disputed that the plaintiff can 
be defeated only if the defendants establish 
affirmatively that a trust of a public 
character was imposed upon the property. 
To constitute a trust “ created or existing 
for a public purpose of a charitable or 
religious nature ”, within the meaning of 
Act 14 of 1920, the author or authors of 
the trust must be ascertained, and the 
intention to create a trust must be indi- 
cated by words or acts with reasonable 
certainty. Moreover the purpose of the 
trust, the trust property, and the bene- 
ficiaries must be indicated so as to enable 
the Court to administer the trust if 
required : 62 I A 146. 1 These conditions 
have not been fulfilled. Their Lordships 
are of the opinion that the onus, which 
rested upon the defendants, has not been 
discharged. They will therefore humbly 
advise His Majesty that the appeal be 
allowed, that the decree of the High Court 
be discharged, and that the decree of the 
Court of first instance be restored. The 
appellant must have his costs here, as 
well as in the Courts below. 

B.d./r.k. Appeal allowed . 

Solicitors for Appellant — 

Hy. S. L. Polak & Co. 

Solicitors for Respondents — 

T. L. Wilson & Co. 

1. Chhotabhai v. Jnan Chandra Basak, (1935) 
22AIRPO 97 = 155 I C 409=57 All 330= 
62 I A 146 (P C). 
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Lord Wright, Sir Shadi Lal and 
Sir George Rankin 

Rowland Ady and others — Appellants. 

v. 

Administrator - General of Burma > 
Administrator to the estate of Hosain 
Hamadanee — Respondent. 

Privy Council No. 62 of 1937. 

^ Evidence Act (1872), S. 92, Proviso 3 — 
Promissory note payable on demand — Collateral 
oral agreement not to make demand until 
certain condition is fulfilled comes under 
Proviso 3 of S. 92. 

It is necessary to distinguish a collateral agree- ' 
ment which alters the legal effect of the instru- 
ment from an agreement that the instrument 
should not be an effective instrument until some 
condition is fulfilled, or, to put it in another form, 
it is necessary to distinguish an agreement in 
defeasance of the contract from an agreement sus- 
pending the coming into force of the contraot 
contained in the promissory note. [P 202 G 1} 

Where the promissory note is, by its express 
terms, payable on demand, that is at once, the 
obligation under the note attaches immediately. 

A collateral oral agreement not to make demand 
until certain specified condition is fulfilled has 
tho intention and effect of suspending the coming 
into force of that obligation, which is the con track 
contained in the promissory note. Thus the oral 
agreement constitutes a condition precedent to 
the attaching of the obligation and is within the • 
terms of Proviso 3 of S. 92 : (1898) 9 Q B 487 ; 
(1817) 8 Taunt 92 and 25 Cal 402, Disting.; • 
AIR 1925 Cal 1007 , Approved. [P 202 0 1) 

A. M. Dunne and A Pennell — 

for Appellants . , 

R. F. Roxburgh and Malore — , 

for Respondent. 

Lord Wright. — The question in this 
appeal relates to a promissory note exe-., 
cuted by the appellants dated 12th Septem- 
ber 1933. This note was a renewal of an 
earlier promissory note executed in 1930, 
but as it is common ground that the consi- 
derations which would have applied to the 
original note, applied to the renewal, no 
distinction need be drawn between the two 
documents. The question to be determined 
is, what were the conditions on which the 
earlier promissory note was executed. The 
appeal is by Rowland Ady, who will be 
referred to as the appellant, Rowland Ady 
& Co. being merely the firm name under 
which he carries on business so that it 
may be disregarded in this appeal. The 
respondent, the Administrator- General of 
Burma, is the administrator of the estate 
of one Hosain Hamadanee, deceased. In 
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1927 the appellant, Hamadanee and one 
James Cyril Ashe, who was a mining engi- 
neer, formed a syndicate to operate certain 
mining rights, here referred to as Booth’s 
Grant, for the purpose of dealing with 
these rights. Shortly afterwards on 7th 
October 1927, the syndicate registered a 
limited liability company under the name 
of Ashe’s Minerals, Limited, and under an 
agreement of the same date agreed to 
transfer all their assets to the company in 
consideration of Rs. 18,000 to be satisfied 
by the allotment to Hamadanee, the appel- 
lant, and Ashe of 600 shares each. These 
shares were duly allotted. The necessary 
finance was advanced by Hamadanee on 
the footing that he and the appellant were 
each to bear half the expenses and that 
they and Ashe were each to receive one- 
third of the profits. Hamadanee put up 
approximately Rs. 30,000. In addition to 
Booth s Grant, the company also acquired 
other properties, one of which was a bam- 
boo reserve. 

On Hamadanee’s death in April 1928, 
the respondent, the Administrator-General 
of Burma, who was then Mr. Hormasji, 
was appointed administrator of the estate 
and so continued at all material times. In 
the course of administering the estate, the 
respondent got into touch with the appel- 
lant and in his endeavours to settle up the 
complicated affairs of Hamadanee, dis- 
cussed by conversation and correspondence 
the transactions in connexion with Ash’s 
Minerals, Ltd., which was one of the 
numerous matters to be liquidated. That 
company had, shortly after Hamadanee’s 
death, realized a profit and had distri- 
buted the proceeds by way of dividend. In 
the course of the discussions between the 
appellant and respondent, the state of the 
accounts in respect of Ashe’s Minerals, 
Ltd., was examined and as a result of an 
interview between these two parties a 
statement was prepared which showed a 
balance due by the appellant to the respon- 
dent as administrator of the estate amount- 
ing to Rs. 13,608-6-9. There are certain 
other items which it is. not necessary to 
consider. The account was signed by an 
official in the respondent’s office called 
Natarajan. At the foot of the account, there 

was a note signed by the appellant in the 
following terms : 

This account is correct and I am willing to 
execute a pro-note for Rs. 13,608-6-9 on condition 
that payment is not demanded until, as orieinallv 
arranged, Booth’s Grant deal goes through when 
the amount is to be paid by me without interest. 


This account excludes the item of 1500 due to me 
as half share in the marble quarries and 2000 
paid by me as H. H.’s share of Government rent 
for same, also 150 due to the estate by me for 
cows. These matters to be settled later on as soon 
as proofs are adduced in support of my claim. 

Under the appellant’s signature there 
appears the date 17th September 1930. 
Under Natarajan’s signature there was 
inserted the date 18th September 1930 but 
it has now been agreed that that had been 
originally 17th September 1930 and that 
the 17th was altered to the 18th. It has 
nqt been explained when, how or why this 
alteration was made. The next documents 
to be considered consist of a letter dated 
20th September 1930, sent by the respon- 
dent to the appellant, and two documents 
which it enclosed. The letter requested 
the appellant to execute two promissory 
notes, one for Rs. 13,608-6-9 and one for 
Rs. 150. The latter promissory note may 
here be disregarded because it relates to 
the purchase of a cow or cows. The appel- 
lant was also requested to have the former 
promissory note signed by his firm. The 
two documents enclosed were described as 
being (l) an office report of the respondent’s 
dated 18th September 1930, of the balance 
due from Rowland Ady & Co., Ashe and 
Ashe’s Minerals Limited, and (2) the state- 
ment of accounts showing the balance due 
from Messrs. Rowland Ady & Co., Ashe and 
Ashe’s Minerals, Ltd. That has been taken 
to be the account already referred to, but 
it is not clear whether this document 
included not only the account itself but 
also the endorsement made and signed by 
the appellant to which reference has been 
made. The document No. 1 is a copy of 
part of the actual office report which had 
been prepared and initialled by Natarajan. 
The greater part of this report deals with 
figures of account. It recites that the 
appellant was claiming that there should 
be certain adjustments in his favour and 
states that when he produced papers in 
support of his claim and the office was 
satisfied with the claim, the necessary 
credit would be given. But the report next 
contains a passage which is most material 
to the decision of this case in the follow- 
ing terms : 

In the meanwhile he has agreed to execute a 
P. N. for the sum of Rs. 13,608-6-9 found due 
from him on condition that the money is not 
demanded till he receives the next distribution 
from Ashe Minerals Ltd. and that no interest is 
demanded. He will execute the pro-note tomorrow 
if A. G. approves of the account. He has already 
seen it and has signed at foot of the account. 
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Against this passage on the original 
office report; there was a note in red pencil, 
“Appd. — let him sign on above terms.” This 
note was made by the respondent and is 
initialled by him under the date 18 9. The 
remainder of the office report consists of 
details of the account and there is a further 
note in red pencil made by the respondent, 
“Appd. I remember the transaction. Mr. 
Ady’s statement to be accepted.” Initialled 
‘■J. H.” 18*9. There was also on the docu- 
ment a note initialled by Natarajan that a 
separate P. N. for Rs. 150 was taken from 
the appellant. What was described as the 
office report in the letter of 20th Septem- 
ber 1930, to the appellant was a copy of 
the actual report excluding the red pencil 
notes made by the respondent and also the 
note about the separate promissory note 
for Rs. 150, and also excluding the state- 
ment of account appended. On receipt of 
these documents the appellant executed 
the original promissory note in his own 
name and in his firm’s name. The note 
was in the following terms : 

On demand we, Rowland Ady and Rowland 
Ady & Co., of No. 55 Mogul Street, Rangoon, 
jointly and severally promise to pay to the 
Administrator-General of Burma and administra- 
tor to the estate of Hoosain Hamadanee the sum 
of Rs. 13,603-6-9 being the amount due by us and 
by Mr. Ashe to the estate of Hoosain Hamadanee, 
deceased. 

The action was brought on the renewal 
of this promissory note. The claim was 
resisted and the defence set out in the 
written statement was as in the following 
terms : 

The said promissory notes [that is to say, the 
original and the renewal], were executed subject 
to the condition precedent that no liability was to 
attach thereto until the defendants reoeived the 
next distribution from Ashe’s Minerals Ltd., and 
until certain adjustments of account in the defen- 
dants* favour had been made to the oxtent of 
Rs. 3350. 

By an amendment the word “unless” 
was substituted for the word “until” in 
both places where it occurred. The trial 
Judge stated that he accepted the appel- 
lant’s account and was satisfied that to the 
best of his ability he endeavoured to assist 
the Court by telling the truth as he under- 
stood it. The Judge held that the promis- 
sory note was made subject to the account 
of 17th September 1930, and the endorse- 
ments thereon signed by the appellant, and 
that the condition of the sale or disposal of 
the Booth’s Grant had been fulfilled or at 
least that the appellant had failed to prove 
that it had not been satisfied. He accord- 


ingly made a decree against the appellants 
for Rs. 13,608-6-9 less such sum, if any, as 
might be found upon taking the account of 
the subject-matters referred to in the 
appellant’s endorsement of 17th September 
1930. This decree, subject to a variation, 
now immaterial, was affirmed by the High 
Court on appeal, and the appeal was dis- 
missed with costs. 

It is however most unfortunate that the 
High Court on appeal in arriving at that 
conclusion fell into a curious misconception 
of fact because they dismissed from their 
consideration the copy of the office report 
which, as already stated was enclosed in 
the said letter of 20th September 1930. 
They held that the appellant or his legal 
advisers had concocted their defence from 
material improperly obtained from the 
inspection of the documents. They appear 
to have been of opinion that the copy of 
the office report had been improperly made 
by the appellant or his legal advisers on 
the inspection of documents during the 
action and had then been put forward as a 
relevant dooument. The respondent’s coun- 
sel has most properly disclaimed any reli- 
ance on this view of the Appellate Court. 
Their Lordships have seen the original 
letter of 20th September 1930, and the 
actual enclosures and have set out above 
what happened. There is no ground what- 
ever for imputing any impropriety to the 
appellant or his legal advisers ; any such 
imputation has been unreservedly with- 
drawn before their Lordships on this 
appeal. The Appellate Court may perhaps 
have been confused by the fact that the 
appellant’s legal adviser or his clerk in 
comparing the copy of the office report sent 
with the letter of 20th September 1930, 
had written the various notes which ap- 
peared, as have already been explained, 
upon the office report itself and were natu- 
rally not reproduced in the copy sent to 
the appellant. The unfortunate result of 
this misconoeption on the appeal to the 
Appellate Court is that their Lordships 
have not got the benefit of the judgment 
which the High Court on appeal would 
have arrived at if they had not fallen into 
this misconception. 

In their Lordships' opinion this appeal 
ought to be decided on the written docu- 
ments referred to above, but in view of the 
arguments addressed to them, they think 
it desirable that they should also disouss 
the oral evidence. There were two witnes- 
ses of importance, the appellant, himself 
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and the respondent, Mr. Hormasji. Their 
evidence deals with the circumstances 
when the promissory note was executed. 
The appellant deposed that he had several 
interviews with Hormasji in which the 
accounts were discussed. He stated that the 
statement of account on which he wrote 
his endorsement was the result of one of 
these interviews and that it was decided 
at that interview that no demand should 
be made on the note until Booth’s Grant 
deal went through and the proceeds were 
derived from the company ; bub he said 
that that arrangement was altered at the 
suggestion of Mr. Hormasji who on the 
next day sent an altered form of wording 
to the effect that no demand would be 
made on the note and no liability would 
attach until the assets of Ashe’s Minerals 
were next distributed. The appellant said 
that he agreed to the change and asked for 
an agreement to be sent and that on the 
■following day he was sent a copy of the 
office report. The respondent is nob so clear 
in his evidence but eventually, according 
to the Judge’s note he said, “I agree to 
what is written down on page 2 of Ex. ‘C’ 
and against which I have written down the 
word Appd. * He is there referring to the 
passage quoted above from the office report. 
He further said that in his mind there was 
no difference between the two forms of the 
condition and that he had agreed not to 
make a demand on the pro-note until one 
■of . these conditions was fulfilled. Nata- 
rajan’s evidence is not of importance. 

Taking the position as a whole, their 
Lordships are of opinion that the docu- 
ments enclosed in the letter of 20th Sep- 
tember 1930, were intended to embody the 
conditions under which the appellant was 
to execute the promissory note and they 
are of opinion that these conditions were 
^substituted for the conditions contained in 
the endorsement which the appellant added 
to the statement of account and signed on 
17th September 1930. The appellant, by 
executing the promissory note on the basis 

u Inin and encl °3urss of 20th Septem- 
k Qr j u 1 acc0 Pk Q( l these conditions so pro- 
posed by the respondent. Accordingly the 
•complete transaction between the parties 
was embodied in these documents, namely 
the promissory note on the one hand con 
taming the promise to pay and on the 
other hand the conditions embodied in the 
letter of 20th September 1930, and its 
enclosures. The result of that position is 
that the respondent is not entitled to 

1&3Q K/26 


demand payment of the promissory note 
until the next distribution from Ashe’s 
Minerals, Ltd. As this has nob yet taken 
place, the action based on the promissory 
note was premature and cannot succeed on 
the present state of affairs since there had 
been no next distribution from Ashe’s 
Minerals, Ltd. when the action was start- 
ed, that is no distribution of profits subse- 
quent to that referred to above before the 
date of the agreement. If, a3 it is suggested 
may happen, there never is any such dis- 
tribution it will follow that no demand for 
payment can ever be made on the promis- 
sory note. That latter point is, however, 
immaterial in these proceedings. 

Mr. Roxburgh in his able argument for 
the respondent did not seriously contest 
that if this view of the documents was 
taken, that is to say, if their Lordships 
were of opinion that the letter of 20th 
September with its enclosures constituted 
a written offer from the respondent to the 
appellant, capable of being accepted and, in 
fact, accepted by the appellant, by the exe- 
cution of the promissory note, it would 
follow that the terms of the promissory 
note must be read along with and as quali- 
fied by the written agreement on the part 
of the respondent not to demand payment 
until the condition was fulfilled. He how- 
ever strongly contended that that was not 
the true view and that the letter with its 
enclosures constituted merely a record of 
what was in truth before the date of the 
documents an oral agreement arrived at 
between the parties and that evidence of 
such an oral agreement was not admissible 
by reason of S. 92, Evidence Act. Against 
this it was contended on behalf of the 
appellant that even if the agreement not 
to demand payment was merely a colla- 
teral oral . agreement, it was still admis- 
sible in evidence as falling within Proviso 3 
of S. 92 which provides that the existence 
of any separate oral agreement constituting 
a condition precedent to the attaching of 
any obligation under any written contract, 
grant or disposition of property may be 
proved. 

Their Lordships, as already stated, are 
of opinion that the accompanying or colla- 
teral agreement which was the condition 
of the execution of the promissory note was 
a written agreement and therefore outside 
S. 92. But even if the collateral agreement 
was an oral agreement so as to come with- 
in S. 92, they are of opinion that it would 
fall within Proviso 3 of the section which 
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states the Indian law in terms which are 
in accordance with English law. It is neces- 
sary to distinguish a collateral agreement 
which alters the legal effect of the instru- 
ment from an agreement that the instru- 
ment should not he an effective instrument 
[until some condition is fulfilled, or, to put 
it in another form, it is necessary to dis- 
tinguish an agreement in defeasance of the 
contract from an agreement suspending the 
coming into force of the contract contained 
in the promissory note. In their Lordships’ 
judgment this collateral agreement comes 
under the latter description and is within 
the proviso. As an illustration for example, 
reference may be made to (1898) 2 Q B 
487, 1 where it was sought to prove an oral 
agreement to renew a promissory note pay- 
able at three months date, and that was 
held to be an agreement altering the terms 
of the written contract. In the earlier case 
in 8 Taunt 92 2 the evidence which was 
excluded was of a parol agreement said to 
have been made at the time of making a 
note. The note was expressed to be payable 
eight months after the date. The evidence 
which was rejected was that payment 
should not be demanded until after the 
sale of certain assets. 

The present case falls into the other 
category. The promissory note is, by its 
express terms, payable on demand, that is 
at once. The obligation under the note 
attaches immediately. But the agreement 
not to make a demand until the specified 
condition is fulfilled has the intention and 
effect of suspending the coming into force 
of that obligation, which is the contract 
contained in the promissory note. Thus 
the oral agreement constitutes a condition 
precedent to the attaching of the obligation 
and is within the terms of Proviso 3 of 
S. 92. A case like the present is to be dis- 
tinguished from that dealt with in 25 Cal 
401 3 in which the promissory note, though 
absolute in its terms, was said to be sub- 
ject to an oral agreement, providing that 
it was not to be enforceable by suit until 
the happening of a particular event. Sale J., 
in rejecting this evidence expressed his 
opinion that the proper meaning of Pro- 
viso 3 was that the contem poraneous oral 

1. New London Credit Syndicate, Ltd. v. Neale, 

(1899) 2 Q B 487=67 L J Q B 825=79 L T 

323. 

2. Free v. Howkins, (1817) 1 Moore 535=8 Taunt 

92=129 E R 317. 

3. Ramjibun Serowgy v. Agliore Nath Ohatterjee, 

(1898) 25 Cal 401=2 OWN 183. 


agreement to be admissible must be to the 
effect that a written contract was to be of 
no force at all and was to constitute nn 
obligation until the happening of a certain 
event. This description in their Lordships’ 
judgment applies to the present case. To 
the same effect Page J., in 52 Cal 677* 
held that the collateral agreement alleged 
in that case constituted a condition prece- 
dent to the attachment of any obligation 
under the cheques in question so that they 
remained inoperative until the condition 
was fulfilled. The same view has been 
applied in other cases, which it is nob 
necessary here to cite specifically. 

In their Lordships’ judgment if the col- 
lateral agreement in the present case were- 
held to be an oral agreement, evidence of 
it would be admissible on the principles 
they have stated but they prefer to decide 
the case on the ground that the actual posi- 
tion of the parties depends on the written 
documents, namely the promissory note and 
the letter and enclosures of 20th September 
1930, and that accordingly no question of 
admissibility of evidence under S. 92 arises. 
For these reasons, with all respect to tho 
Courts below, their Lordships are unable 
to agree with them in the conclusions at 
which they have arrived ; they are of opi- 
nion that the appeal should succeed; that 
the decrees appealed from should be set 
aside and that judgment should be entered 
for the appellants with costs before this 
Board and in the Courts below. They will 
humbly so advise His Majesty. 

d.s./r.k. Appeal allowed . 

Solicitors for Appellants 

J. E. Lambert* 

Solicitors for Respondent 

Burton, Yeates & Hart. 

4. Walter Mitohell v. A. K. Tennent, (1925) 1* 
A I R Cal 1007 =90 I 0 69=52 Oal 677. 
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(a) Mahomedan Law — Religious endowment 
— Takia and sajjadanashin explained. 

A fcakia is a place where a fakir or dervish (a 
person who abjures the world and becomes an 
ihumble servitor of God) resides, before his pious 
life and teachings attract public notice, and before 
disciples gather round him, and a place is con- 
structed for their lodgement. A takia is recognized 
by law as a religious institution, and a grant or 
endowment to it is a valid wakf or public trust 
for a religious purpose. The sajjadanashin (literally 
meaning a person who sits on the sajjadaor prayer 
mat) is the spiritual preceptor of a religious insti- 
tution. He has the privilege of imparting to his 
disciples spiritual knowledge. He has charge of the 
spiritual affairs of a religious institution, while 
mutwalli has charge of its temporal affairs. In 
some cases the office of sajjadanashin and the office 
of the mutwalli are combined in one and the same 
person. The succession to the office of the sajjada- 
nashin depends on the rules, if any, made by the 
founder : VO Cal 810, Rel. on. [P 203 O 2] 

(b) Mahomedan Law — Religious endowment 
~ Takia Shah Shuhada of Madari fakirs at 
Ludhiana in Punjab — ik l held was duly elected 
by the bhek to the office of sajjadanashin. 

Election by the bhek or religious fraternity is 
the rule followed for appointing the sajjadanashin 
of the takia Shah Shuhada at Ludhiana. The 
usage governing the election of a sajjadanashin 
does not provide a special procedure for conducting 
the election. There is no such thing as secret voting 
in the community consisting of Madari fakirs and 
there can be little doubt that what is contem- 
plated by the usage is that the view of the frater- 
nity should be ascertained as to who would be 
regarded by them as a suitable person to discharge 
the functions of the sajjadanashin. [P 203 C 2 ; 

P 204 C 2] 

One M, accompanied by two other fakirs, ap- 
proaohed S, the head of the shrine of Madari fakirs 
at Makanpur, and asked him to attend an assembly 
of Madari fakirs and other persons at Ludhiana. 5 
acceded to his request, and arrived at Ludhiana. 
A document or agreement in writing was submitted 
to him by the fakirs assembled at Ludhiana, 
requesting him to appoint a successor to the 
deceased sajjadanashin. The signatories declared 
that the office of the gaddinashin (sajjadanashin) 
had been vacant and unanimously requested S to 
confer the office on “anyone who was fit and whom 

t ~* eme< ^ fit” f° r the office of the sajjadanashin 
of the takia. In compliance with this request S 
granted on that day a sanad selecting M, a “dis- 
-ciple of J ' for the office of the sajjadanashin of 
tne shrine. This sanad also was signed by the 

fakirs 6 - nfeatlVeS ° f various shrine s and other Madari 

was dul y elected by the bhek to 
the office of the sajjadanashin. [p 205 G 1] 

J . P. Eddy and V. Krishna Menon — 

for Appellant . 

A. M. Dunne and J. M. Parikh — 

for Respondents . 

Shadi Lai. The question raised by 
this appeal relates to the appointment of a 
sajjadanashin of a Moslem shrine situate at 
Dudhiana in the Province of the Punjab. 


The shrine is known as takia Shah Shu- 
hada, and belongs to a sect of ascetics 
called Madari fakirs. The sajjadanashin of 
the shrine was one Sain Jhandu Shah, 
who died on 25th October 1922. The matter 
in controversy between the parties is whe- 
ther the appellant Maule Shah was validly 
appointed to succeed Sain Jhandu Shah in 
the office of the sajjadanashin of this insti- 
tution. A takia is a place where a fakir or 
dervish (a person who abjures the world 
and becomes an humble servitor of God) 
resides before his pious life and teachings 
attract public notice, and before disciples 
gather round him, and a place is con. 
structed for their lodgement: 20 Cal 810 1 
at p. 822. A takia is recognized by law as 
a religious institution, and a grant or 
endowment to it is a valid wakf or public 
trust for a religious purpose. The sajjada- 
nashin (literally meaning a person who sits 
on the sajjada or prayer mat) is the spiri. 
tual preceptor of a religious institution. He 
has the privilege of imparting to his dis- 
ciples spiritual knowledge. He has charge 
of the spiritual affairs of a religious insti-i 
tution, while the mutwalli has charge of 
its temporal affairs. In some cases the 
office of sajjadanashin and the office of the 
mutwalli are combined in one and the same 
person. The succession to the office of the 
sajjadanashin depends on the rules, if any, 
made by the founder. But there are no 
such rules applicable to the shrine in ques- 
tion, and the succession is regulated by the 
usage which governs the institution. Now, 
there is ample evidence, and, indeed, the 
parties are agreed, that election by the 
bhek or religious fraternity is the rule fol- 
lowed for appointing the sajjadanashin of 
the takia in question. Whether, in addition 
to election, there should be a nomination, 
or confirmation by the head of a superior 
shrine, is a matter upon which the parties 
are not unanimous. 

The shrine in question belongs, as already 
stated, to Madari fakirs, an order of fakirs 
which was founded by Zinda ShahMadhaar 
of Syria, whose shrine is situate at Muk- 
rampur or Makanpur, about 30 miles from 
Cawnpore in India. It appears that, on 
8th April 1925, the appellant Maule Shah, 
accompanied by two other fakirs, appro- 
ached Sayed Nazir Ahmad, the head of the 
shrine at Makanpur, and asked him to 
attend an assembly of Madari fakirs and 
other persons at Ludhiana. Saya d Nazir 

1. Mohiuddin v. Sayiduddin, (1893) 20 Gal 810. 


204 Privy Council Sain Maule Shah v. Ghane Shah (Sir Shadi Lai) 


Ahmad acceded to his request, and arrived 
at Ludhiana on or before 18th July 1925. 
On that day a document or agreement in 
writing was submitted to him by the fakirs 
assembled at Ludhiana, requesting him to 
appoint a successor to Jhandu Shah. It is 
to be observed that this document was 
signed, not only by a large number of fakirs 
and the heads of Madari shrines of the 
neighbourhood, but also by the respondent 
Sardar Ali Shah. The signatories declared 
that the office of the gaddinashin (sajja- 
danashin) had been vacant since the demise 
of Jhandu Shah, and unanimously requested 
Sayad Nazir Ahmad to confer the office on 
anyone who is fit and whom he deems fit” 
for the office of the sajjadanashin of the 
takia. In compliance with this request, 
Sayad Nazir Ahmad granted, on that day, 
a sanad selecting Maule Shah, a “disciple 
of Jhandu Shah” for the office of the sajja 4 . 
danashin of the shrine. This sanad also was 
signed by the representatives of various 
shrines and other Madari fakirs. 

There is evidence to show that Sayad 
Nazir Ahmad himself tied a turban on the 
head of Maule Shah in the presence of the 
assemblage, and other persons, who at- 
tended the gathering, offered turbans and 
presents in cash to him in token of accept- 
ing him to be the head of the shrine. Their 
names are mentioned in a list, with the 
presents made by them. Maule Shah, on his 
part, entertained all of them at a feast 
which cost him about Bs. 3000. The trial 
Judge holds that the evidence, both oral 
and documentary, produced by the plaintiff 
in support of his claim, proves that he had 
complied with the usage regulating the 
succession to the office of the sajjadanashin, 
and the learned Judge has accordingly 
granted a decree to him. From this decree 
Ghane Shah, who claimed to be tho mut- 
walli of the shrine appointed by Sardar Ali 
Shah, brought an appeal to the High Court. 
The appoal was accepted by that Court on 
the ground that the proceedings taken by 
Maule Shah for his election cannot be regar- 
ded as an election “in which the electors 
exercised a free and independent choice 
of a successor to the deceased sajjada- 
nashin.” 

The learned Judges of the High Court 
criticised the method employed by Maule 
Shah in first “obtaining the good will 
and support of Sayad Nazir Ahmad,” and 
‘the unauthorised delegation to him of 
their powers by a certain section of the 
fraternity.” They expressed the view that 


A. I.R* 

the result was, in the circumstances, a 
foregone conclusion. 

Their Lordships are unable to concur 
in the conclusion reached by the learned; 
Judges. Sayad Nazir Ahmad was admit- 
tedly the head of the shrine of the founder 
of the order of Madari fakirs, and he was 
held in high esteem by the members of the 
bhek or the religious fraternity of the takia. 
The plaintiff was therefore justified in 
finding out whether his election would meet 
with the approval of the head of the parent 
shrine, whose consent is regarded by some 
witnesses to be essential to a proper elec- 
tion. Be that as it may, it is clear that 
when he arrived at Ludhiana, he adopted 
the proper attitude and did not take action 
until he was requested by all the persons 
interested in the matter. It cannot be said 
that the members of the bhek were coerced 
or unduly influenced in making their choice. 
Indeed, it is not suggested that the usage 
governing the election of a sajjadanashin 
provides a special procedure for conducting 
the election. There is no such thing as 
secret voting in the community consisting 
of these fakirs, and there can be little doubt 
that what is contemplated by the usage is 
that the view of the fraternity should be 
ascertained as to who would be regarded by 
them as a suitable person to discharge the 
functions of the sajjadanashin. It is obvious 
that a proposal should bo made by a mem- 
ber of the Madari fraternity, and it was 
only natural that the members of the bhek 
should make a request to the head of the 
most important Madari shrine to give them 
a lead in the matter. Their Lordships think 
that the validity of the election in this 
case cannot be impugned on any reasonable 
ground. It must therefore be held that 
Maule Shah was duly elected by the bhek 
to the office of the sajjadanashin. 

It is however argued that he was not a 
disciple of Jhandu Shah, but there is suffi- 
cient evidence to refute this contention. It 
is significant that he is described as a disoi. 
plo of the late sajjadanashin in the sanad 
granted to him by Sayad Nazir Ahmad, 
and this document is signed by a large 
number of fakirs. Moreover, Sayad Nazir 
Ahmad deposes that he himself made inqui- 
ries as to the status of Maule Shah, and 
was satisfied that he was a disciple of the 
deceased sajjadanashin. The respondent 
Sardar Ali Shah however claims that he 
w’as selected sajjadanashin by the bhek on 
28th October 1922, the third day after the 
death of Jhandu Shah. There can be no 
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doubt that, if he was validly elected in 
October 1922, there was no vacancy in the 
office of the sajjadanashin which could be 
filled by the subsequent election of Maule 
Shah in July 1925. The question is whether 
there was a previous election of Sardar Ali 
Shah, which rendered the subsequent elec- 
tion of the appellant inoperative. It is said 
that a document was executed in favour of 
Sardar Ali Shah on the date of the alleged 
election, but that document has not been 
produced. It is not disputed that the con- 
tents of the document cannot be proved by 
oral evidence. There is therefore no proof 
that the election, if any, was held by the 
bhek in accordance with the usage of the 
institution. Indeed, the agreement, execut- 
ed on 18th July 1925, by the heads of the 
various shrines and other Madari fakirs 
requesting Sayad Nazir Ahmad to confer 
the office of the sajjadanashin on a fit per- 
son, states in clear terms that .the office 
of the sajjadanashin of the takia in ques- 
tion has been vacant since the death of 
Jhandu Shah, and contains a request that 
the office should be conferred upon a suit- 
able person. The agreement bears the signa- 
ture of Sardar Ali Shah himself, and it is 
idle to suggest that he was induced by fraud 
to sign the document. This plea runs coun- 
ter to the evidence of Sayad Nazir Ahmad 
in whose presence the document was signed 
by Sardar Ali Shah and other Madari fakirs. 
Ihe objection on the ground of a prior elec- 
tion of Sardar Ali Shah cannot therefore be 
sustained. 

It is not clear whether the usage followed 
by the institution prescribes that the saj- 
jadanashin-elect should be approved by the 

i?- a su P erior shrine, but their Lord, 
ships do not consider it necessary to discuss 
the matter, because it is common ground 
that the appellant’s succession to the de- 
ceased sajjadanashin received the approval 
of the head of the shrine, which is recog. 
nised by the Madari fakirs as superior to 
all other Madari shrines in the country 
Upon an examination of all the relevant 
circumstances their Lordships are of opi 

i m ““, at 1 ^ e appellant Maule Shah has 
established that he was duly elected to the 
office of the sajjadanashin of the takia Shah 
Shuhada. The result is that the appeal 
preferred by him should be allowed, the 

de ° re ® ° f the Hi S h Court be discharged, 
and that pronounced by the trial Judge be 

I i ® 2 must pay 

the costs incurred by the appellant here 

and also in the High Court. Their Lord- 


ships will humbly advise His Majesty 
accordingly. 

D.s./r.k. Appeal allowed. 

Solicitors for Appellant — Nebra & Co. 
Solicitors for Respondents — 

Hy S. L. Polak & Co. 
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(From Singapore) 

7th March 1938 

Lord Wright, Lord Bomer, Sir 
Lancelot Sanderson, Sir Sidney 
Bowlatt and Sir George Bankin 
Ahmed Angullia — Appellant. 

v. 

Estate & Trust Agencies (1927) Ltd. 
and others Bespondents. 

Privy Council Appeal No. 124 of 1936. 

Executor - Duties of - Contract by testator 

Derform^ 46 ! legal representative to 

perform — Legal representative can pay even 

^n a f “ debts ~ Dut y in case of P onerous 

enforceable contracts explained. 

Prima facie it is the duty of a legal personal 

te?i- r fl T ntatl - Ve f t0 perform a11 contracts^ of hia 
testator or intestate as the case may be, that can 

be enforced against him, whether by way of speci- 

fne P tW^ anC ! K r ° fcberwise ‘ * the contract be 
one that cannot be enforced against him for any 

reason such as the Statute of Frauds and is one 
perform. W it U i^ b6 n?I sa( ^ v f' nfca S eo us to the estate to 

perform, it is a different matter, though it seems 
S°tat b ut fl Se nf le T * ^ iS not bound t0 P lead the 

Statute of Limitations and may pay a ctat-ntA 
t b o a "i debt u “ l0 ES it has been judicially declared 

A ® N ° r , l n , the case of an enforceable onerous 
contract ought he to neglect any opportunity that 

olVT?* \ tSel£ 0f comi °g/° & with the 

estate But?' Pa L* y that ^ benefit the 
estate. But the breaking of an enforceable con- 

dnTv of T unlaw f ul act . and it can never be the 
mit li executor or an administrator to com- 

mV] T B 9 nl kJ I867) L B 3 E 1 98 • E *VU 

(1898) L R 2 Ch 510, Disting. [p 207 C 2‘ 

P 208 0 1] 

A. F . Topham and J. Leonard Stone — 

for Appellant. 

C. D. Myles and H. E. Francis — 

for Respondents. 

. , Lor< * R° mer - This appeal raises an 
interesting question as to the duties of an 

executor in relation to the testator’s con 

tracts remaining uncompleted at his death" 

The facts that give rise to it are, so far as 
material, as follows: On 3rd January 1927, 
Kavena Hadjee Mohamed Yoosuf, herein, 
after referred to as the intestate, conveyed 
certain lands in Singapore to his wife, the 
respondent Fatimah and himself upon trust 

a ^ S0 t f ° r lfe an d after his death upon 
trust (subject to certain provisions as to 
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maintenance) for his son the respondent 
Kader Ebrahim if he should attain the age 
of 21 and in default upon trust for the said 
son s children as therein mentioned with 
an ultimate trust in favour of the intestate’s 
said wife and a daughter. On 15th July 

1927, the intestate entered into a contract 
with one Tan Peck Hood, a building con- 
tractor, which provided (as subsequently 
modified) for the erection on part of the 
settled land of six shops at a cost of $44,572. 
Hood proceeded with the work and had 
completed about three-quarters of it, when 
on 18th July 1928, the intestate died. 
At that time Hood had been paid over 
§28,000 of the contract price and a balance 
of some §16,000 accordingly remained due 
to him subject to his due performance of the 
contract. Their Lordships have no precise 
information as to how much of the §16,000 
represented work completed but not paid 
for at the death of the intestate. As how- 
ever three-quarters of the work had been 
done, about §5000 out of the §16,000 

would appear to have already been earned 
by the contractor. After the death of the 
intestate a document which purported to 
be his will and which was dated 25th 
May 1928, was admitted to probate, pro- 
bate being granted on 10th September 

1928, to the appellant who had been there- 
by appointed the sole executor. The appel- 
lant proceeded to administer the intestate’s 
estate, and in his capacity of executor paid 
§17,276 to Hood, who had in the mean- 
time completed the erection of the six 
shops. It is not disputed that this was the 
sum due to Hood upon such completion. In 
order to provide this sum the appellant as 
executor mortgaged some property forming 
part of the intestate’s estate, and in respect 
of such mortgage a sum of §3702.96 was 
paid by the appellant by way of interest. 
On 7th January 1932, probate of the alleged 
will was revoked by order of the Court on 
the ground that the same had not been pro- 
perly executed, and thereupon the respon- 
dents Estate and Trust Agencies (1927), 
Limited, were appointed administrator of 
the intestate’s estate. Such respondents are 
hereinafter referred to as the administrator. 

On 16th May 1934, the administrator 
issued an Originating Summons in the Sup- 
reme Court of the Straits Settlements (Set- 
tlement of Singapore) for the determination 
of the question whether the sum of §17,276 
paid to Hood ought to be borne by the 
settled property, or ought to be paid out 
of the intestate’s estate, and asking for 


general administration of such estate so far 
as might be necessary. The summons came 
on for hearing before Prichard J. who 
declared that the cost of completing the six 
shops ought to be paid out of the settled 
property and made an order for the ad- 
ministration of the intestate’s estate includ- 
ing an account in the usual form of the 
intestate’s personal estate come to the hands 
of the appellant. The respondent, Kader 
Ebrahim, appealed to the Court of Appeal 
from so much of this order as declared that 
the settled estate should bear the costs of 
completing the six shops, and such appeal 
was allowed, the Court declaring that such 
costs were not recoverable out of the settled 
properties without prejudice to any question 
that might arise as to how such costs should 
be borne as between the present appellant 
and the intestate’s estate. Neither in the 
order of Prichard J., nor in that of the 
Court of Appeal does any distinction appear 
to have been drawn between the costs of 
the work done on the shops after the death 
of the intestate and the costs of that done 
but not paid for in his lifetime; and it 
must be taken that the costs referred to in 
the two orders consisted of the whole of 
the §17,276 and the §3702.96 interest. 

The appellant’s account of the intestate’s 
estate come to his hands was in due course 
brought in before the Registrar of the 
Court, and in that account the appellant 
credited himself with the two sums in ques- 
tion as being properly payable out of the 
estate. The administrator and the next of 
kin objected, and thereupon the Regis- 
trar pursuant to O. 51, R. 20 of the Rules 
of the Supreme Court, 1934, referred the 
question to the Judge for determination. 
The reference came on for hearing before 
Burton (acting) C. J. and he, by an order 
dated 10th October 1935, directed the 
Registrar to disallow in the appellant’s 
account the §17,276 except so much of it 
as the Registrar should consider would have 
been fair to pay to Hood as compensation 
for the breach of the contract to build the 
shops if the contract had been broken at 
the death of the intestate, and also to dis- 
allow so much of the §3702.96 as repre- 
sented interest upon such part of the 
§17,276 as was directed to be disallowed. 
He further ordered the appellant to pay 
the administrator’s costs of this reference, 
and also those of the five other respondents 
to this appeal, such respondents being the 
persons entitled beneficially to the property 
of the intestate. 
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In support of his claim to be allowed the 
whole of the two sums in question, the 
appellant relied upon the decision of Lord 
Bomilly in (1867) L B 3 Eq 98. 1 That case 
in some respects bears so close a resem- 
blance to the present one that it must be 
examined in some detail. The facts were 
these. An intestate had entered into a con- 


the damages occasioned by that breach. 
Lord Bomilly would have none of this. 

“It cannot be good law,” he said, “that an 

administrator is bound to do an injury and inflict 

damages upon a person with whom the intestate 

had entered into a contract and to prevent that 

person from completing his contract because, by so 

doing, he would increase the personal estate of the 
intestate. 


tract with some builders for the erection of 
a house on some freehold land belonging to 
him. At the time of his death the house 
was in course of erection but had not been 
finished. Letters of administration were in 
due course granted to two of his children, 
one of whom happened to be his heir at 
law. The house having been completed by 
the builder after the intestates death, the 
heir at law, as one of the intestate s legal 
personal representatives, paid to the builder 
out of the intestate’s personal estate the 
cost of such completion. According to the 
headnote of the report, it was held that 
the heir .at law was entitled to have the 
house finished at the expense of the per- 
sonal estate of the intestate. In point of fact 
Lord . Bomilly held nothing of the sort. It 
had indeed been laid down in (1694) 2 
Vern 322 that the heir at law had such a 
right m the like circumstances, though on 
what grounds the decision in that case was 
founded is not at all apparent. It is true, 
too, that the case in (1694) 2 Vern 322^ 
was cited in the arguments on behalf of 
the heir at law in (1867) L B 3 Eq 98. 1 But 
the question in the last mentioned case was 
whether the heir-at-law in his capacity of 
legal personal representative of the intes- 
tate ought to be allowed in taking the 
account of the personal estate come to his 
hands, the cost of completing the house. 

I he decision was in favour of the heir at 
law, but it was not in any way based upon 
any rights he possessed as heir at law. The 
case in (1694) 2 Vern 322 2 is not even men. 
tioned m Lord Bomilly’s Judgment. His 

ij gt ? 0 ? fc wa , s ba3ed solely upon the rights 
and duties of a legal personal representa. 
tive in such circumstances and would have 

r^P. 1 ? 0 . 1301 ^ f*e same if the heir-at-law 
had not himself been one of the administra- 

fl . lntes tate. U bad been argued 
that the duty of the administrator was to 
commit a breach of the contract entered 
into by the intestate, inasmuch as it was 
one of which equity would not have decreed 
specific performance and to pay the buil der 

0 °°P er V. Jarman, (1867) L R 3 Ea 98— qe 7 

3 Oh 85=12 Jur (N s) 956=15 WR L 

2. Holt v. Holt, (1694) 2 Vern 322=23 E R 808. 


uuu v.uuuouuiuu i) ii a Li me 

duty of a legal personal representative in 
this connexion depends in any way upon 
the question whether the contract is or is 
not one of which specific performance can 
be enforced and proceeded as follows : 

_ f my ? pinion be law that the next 

of kin should be entitled to call upon the heir at 

law to resist the Messrs. Laurance (the builders 

lar,d UeS s 0n an< ? binder them from coming on his 

“ d . , nd preVe ? fc fchem from completing the eon- 
traet because, m the opinion of the next of kin 

DnLhf m if g t su ' talned by the contractor would 

fulfilme 7 nt e of e the contract^ 01111 * t0 ^ Paid f ° r tha 

He then pointed out that in any case 

the administrator if he paid the contractor 

damages without suit might be charged by 

the next of kin with having paid more 

than a jury would have awarded, and that 

it he went to law the amount of damages 

found by the jury together with the costs 

of the suit might exceed the costs of com. 

pleting the contract and he concluded as 
follows : 

The administrator has in my opinion a 
duty to perform. The moral duty is distinct It is 

tatr r T°h rlI1 7 fche i C S ntra,ct entered into by his intes- 

• in he ii egaI dUt u ln this insfcan ce, as I believe 
^ e s wh^re it is fuHy understood and 
examined, is identical with the moral duty. 

° f ^ hich a ,PP 0a rs to their Lordships 
to be both good law and good sense. Primal 

“1“ , ls . . th ® dufc y of a legal personal! 
representative to perform all contracts of 

bis testator or intestate as the case may be, 
that can be enforced against him, whether 
by way of specific performance or other- 
wise. If the contract be one that cannot be 
enforced against him for any reason such 
as the Statute of Frauds and is one that it 
would be disadvantageous to the estate to 

though it seems to be 
settled that he is not bound to plead the 
btatute of Limitations and may pay a sta 

tute barred debt unless it hZ been judt 

S# “ £ il-i- ‘SSi® 

*• vass r wwywssM 
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onerous contract ought he to neglect any 
opportunity that may present itself of com- 
ing to terms with the other contracting 
party that may benefit the estate. But the 
breaking of an enforceable contract is an 
unlawful act, and in their Lordships’ judg- 
ment it can never be the duty of an execu- 
tor or an administrator to commit such an 
act. It is this principle that lies at the root 
of the decision in (1867) LR3 Eq 98. 1 

Burton (acting) Chief Justice however 
thought that (1867) L R 3 Eq 98 1 was 
distinguishable from the present case in 
that Kader Ebrahim was not the heir at 
law of the intestate. He was, said the 
learned Chief Justice, a stranger to the 
intestate’s estate and unlike the heir at law 
in (1867) L R 3 Eq 98 1 had no claim to 
have the contract carried out. In saying 
this he seems to have been misled by the 
head note in that case, and failed to notice 
that the decision in no way turned upon 
any rights the heir at law might possess 
but solely upon the rights and duties of the 
administrator. He also thought that he 
was warranted in refusing to follow (1867) 
L R 3 Eq 98 1 by the decision of North J. 
in (1898) L R 2 Ch D 510. 6 It cannot be 

denied that this latter decision fully justified 
the statement of the Acting Chief Justice 
that Kader Ebrahim had no claim to have 
the intestate’s contract with the builder 
carried out. But it is no authority for the 
proposition that the cost of completing it 
was not proper to be allowed to the appel- 
lant in taking his account. The facts of 
that case were substantially as follows. A 
testator by his will had devised certain 
land to his wife for life. Shortly before his 
death he had entered into a contract with 
some builders for the erection of some 
cottages onvthe land. He had also entered 
into a contract with the same builders for 
the erection of a house on some land that 
belonged not to him but to his wife in her 
own right. At the time of his death neither 
of these contracts had been completed, and 
after his death his executors prevented the 
builders from finishing the work. The wife 
thereupon claimed to be entitled to have 
the two contracts completed at the cost of 
the testator’s personal estate. North J. 
acceded to the wife’s claim in respect of 
the first contract but rejected it in respect 
of the second. He thought that (1867) L R 
3 Eq 98 1 was an authority in her favour so 

5. In ro Day Sprako v. Day, (1898) L R 2 Cli D 

510=67 L J Ch 619=79 L T 437=47 W R 
238. 


far as the land devised to her was con- 
cerned, treating a devisee as being in the 
same position as an heir-at-law. If no 
distinction is to be drawn between a devisee 
and an heir-at-law for this purpose, (1694) 

2 Yern 322 2 was no doubt an authority in 
favour of the learned Judge’s decision. But 
with all respect to him and for the reasons 
already given, (1867) L R 3 Eq 98 1 was 
not. As to the second contract, he held 
that the wife being a stranger to the 
testator’s estate had no right to have it 
carried out at the expense of his personal 
estate. Whether (1898) L R 2 Oh D 510 5 
was rightly decided or not is a question 
upon which it is unnecessary for their 
Lordships to express any opinion. It is 
sufficient to say that it has no bearing upon 
the present case. 

An appeal from the decision of the 
Acting Chief Justice was taken to the Court 
of Appeal, and in due course came before 
Huggard C. J., Whitley and Terrell JJ., 
who, by order dated 18th January 1936, 
dismissed the appeal with costs. They were 
unanimous in holding that the appellant 
could not be allowed the two payments in 
question. Before considering the reasons 
given by them for this decision, reference 
must be made to an argument advanced 
before them by the appellant which was in 
the nature of a preliminary objection. He 
contended that the items relating to the 
erection of the shops could only be dis- 
allowed on the footing that a breaoh of 
trust had been committed by the appellant, 
and that as a breach of trust on his part 
had not been specifically pleaded he could 
not be charged with one in taking the 
ordinary acoount of the personal estate of 
the intestate come to his hands. This con- 
tention was rejected by the Court of Appeal 
and in their Lordships’ opinion was rightly 
rejected. In taking the aocount the appel- 
lant could not, of course, be charged with 
damages occasioned to the estate by a 
breach of trust. But it was inoumbent upon 
him to justify his payments, and those that 
he could not justify would necessarily have 
to be disallowed. As was 9aid by Chitty L. J. 
in (1898) 1 Ch 162° at p. 172 : 

On taking tno common aocount of their receipts, 
oxocutors can properly be, and are often, oharged 
with a devastavit arising on the aooounts them- 
selves. On taking the aocount they stand oharged 
with their reoeipts; and if they seek to disoharge 


6. Re Stevens; Cooko v. Stevens, (1893) 1 Oh 162 
=67 L J Oh 119=77 L T 503=46 \VR 177 = 
14 T L R 111. 
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themselves by unlawful payments, their discharge 
is disallowed. 

Turning now to the reasons given by the 
■learned Judges in the Court of Appeal for 
thinking that the two sums in question 
ought to be disallowed as being unlawful 
payments, their Lordships find that the 
Chief J ustice and each of his learned 
colleagues considered the case to be covered 
'by the decision of North J. in (1898) L E 
2 Ch D 510, 6 a decision which was not, of 
course, binding upon them but was one 
•from which they said they were not pre. 
pared to dissent. The Chief Justice in 
•referring to (1867) L E 3 Eq 98 l said this: 

lb was held by Lord Romilly that the heir-at- 
■law was entitled to have the house finished at the 
expense of the personal estate of the intestate. 
Now when one reads the judgment of Lord Romilly 
•in that case it would appear to support strongly 
the appellant s contention in the present case 
But Lord Romilly’s judgment was considered in 
the later case of Sprake v. Day 5 and it is clear from 
the decision of North J. that Lord Romilly’s 
observations in Cooper v. J arman 1 must be read in 
the light of the facts of that particular case. 

He then referred to the facts in (1898) 
L E 2 Ch D 510 s and the reasons there 
given by North J. for distinguishing bet- 
ween the two contracts in that case and 
proceeded as follows : 

It appears to be clear from the decision in 
.Sprake v. Day* that the distinction drawn by 
North J. between the two contracts was based on 
'the fact that one property belonged to the testator 
and passed under his will, whereas the other pro- 
perty . . . belonged to a stranger. In other words 

an one case the completion of the contract benefited 

the estate of the testator; in the other case there 
was no such benefit. In the former case the deci- 
^ion m Cooper v. J arman 1 therefore applied- in the 

latter it did not The test to be appfied in each 
case is whether the completion of the contract is 
lor the benefit of the deceased’s estate. 

The judgments of Whitly and Terrell JJ. 
proceeded upon the same line of reasoning’ 

fi ocn U \ P ? n ^ he same v , iew of the cas ©s. in 
‘(1S67) L R 3 Eq 98 1 and (1898) L R 2 

■Ch D 510 They also thought that they 
■found in those two decisions authority for 
he proposition that in such a case as the 
present, the test to be applied is whether 
the completion of the contract is for the 
'benefit of the estate of the intestate. 

pplying that test the Court very natu- 
rally dismissed the appeal. It was impos- 
sible to say upon the evidence that the 
•estate of the intestate was benefited by the 
completion of the shops. Their Lordships 
are unable to agree that the test to be 
applied is that adopted by the Court of 
Appeal. If the appellant were seeking to 
justify the two payments on the ground 
that Kader Ebrahim had a right to have 
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the contract for the erection of the shops 
completed at the cost of the intestate’s 
estate, the decision in (1867) L E 3 Eq 98 1 
would not assist him, and the decision in 
(1898) L E 2 Ch D 510 s as regards the 
second contract in that case would be an 
authority against him. But the appellant 
does not seek to justify the payments on 
any such ground. He merely seeks to jus- 
tify them on the grounds stated by Lord 
Eomilly in (1867) L E 3 Eq 98 1 the head 
note in which case would seem to have 
misled the Court of Appeal just as it had 

misled the Acting Chief Justice in the 
Court below. 

In their Lordships’ judgment, it was the 
duty of the appellant as the apparent legal 
personal representative of the intestate to 
honour the intestate’s obligations under the 
contract in question unless an opportunity 
presented itself of coming to some arrange 
ment with the builder that would be of 
advantage to the estate that he was 
administering. There is no evidence that 
any such opportunity did in fact present 
itself, and the onus of proving the exist- 
ence of such an opportunity lay, in their 
Lordships’ opinion, upon the respondents. 
Burton (acting C. J.) no doubt in the course 
o his judgment said that the contractor 
would have been perfectly satisfied with a 
sum sufficient to compensate him for loss 
of expected profits, and that he would have 
been satisfied by a payment which must have 
been substantially less than the $1 7,276 paid 
to him. But in making these observations, 
the learned J udge would appear to have been 
merely hazarding a guess; for, there was no 
evidence before him as to the intentions or 
desires of the contractor. If a guess is to be 
indulged in, it would seem more probable 
that the contractor would have preferred 
to complete the contract. For, apart alto- 
gether from any loss to his reputation by 
leaving the shops in an unfinished state 
the sudden breaking off of the work might 
have involved the temporary unemploy- 
ment of members of his staff and the loss 
of the building material already on the 
site, seeing that he would have had no 
right as against Kader Ebrahim to enter 
upon the land for the purpose of removing 
it. And even if he had been willing to 
agree to leave the work unfinished upon 
the terms of being paid compensation, all 

such matters would have come into his 
calculations, and there seems no reason to 
suppose that he would have been contend 
to receive merely his loss of profit or any 
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sum less than the amount actually paid to 
him by the appellant. Nor could the 
appellant have prevented the contractor 
from completing the contract if the con- 
tractor wished to continue the work, for 
the land on which the shops were being 
erected was the land of Kader Ebrahim. 
Had therefore the appellant purported to 
repudiate the contract, he would not have 
benefited the estate unless the contractor 
accepted such repudiation which seems 
unlikely; and if the contractor had accepted 
such repudiation and sued the appellant for 
damages it is impossible to tell how much 
such damages together with the costs of the 
action would have amounted to. But in any 
case, the appellant owed no duty to the 
estate that he was administering to com- 
mit the unlawful act of repudiating the 
contract, and he is not shown to have had 
any opportunity of coming to a friendly 
arrangement with the contractor that 
would have been more beneficial to the 
intestate’s estate than paying the balance 
of the contract price unpaid at the intes- 
tate’s death. 

Their Lordships are accordingly of opi- 
nion and will humbly advise His Majesty 
(l) that the appeal should be allowed and 
the orders of 10th October 1935 and 18th 
January 1936, should be discharged; and (2) 
that the Registrar should be directed to 
allow in the appellant’s account the sums 
of $17,276 and $3762.96. As regards the 
costs, the order should be as follows : (l) 
that the respondents ought to pay to the 
appellant his costs as between party and 
party on the higher scale of the hearing 
before Acting Chief Justice, Burton on 10th 
October 1935, and before the Court of 
Appeal on 18th January 1936; (2) that all 
costs already paid by the appellant under 
those orders ought to be repaid to him by 
the respondents respectively; (3) that the 
costs of the appellant of the order of 25th 
September 1935, and his costs made costs 
of the cause by order of the Supreme 
Court dated 28th August 1936, ought to be 
paid and dealt with in all respects in the 
manner herein directed with reference to 
the costs of this appeal; (4) that the costs 
of the appellant as between solicitor and 
client on the higher scale of the hearing 
of 10th October 1935, and in the Court of 
Appeal on 18th January 1936, and of this 
appeal hereinafter referred to after giving 
credit for the party and party costs ordered 
to be paid by the respondents and recovered 
by him from the respondents in these pro- 


ceedings ought to be his costs in the cause; 
(5) that this order ought to be without 
prejudice to any claim of the respondenta 
or any of them to be allowed their costs of 
all the above mentioned proceedings out of 
the estate of the intestate; (6) the appel- 
lant’s costs of this appeal as between party 
and party will be paid by the respondents- 

B.d./r.k, Order accordingly . 

Solicitors for Appellant — 

Emmett & Co* 

Solicitors for Respondents — 

Peacock & Goddard- 
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27th May 1938 

Lords Thankerton, Roohe and 
Romer, Sir Shadi Lad and 
Sir George Rankin ; 

Rai Bajrang Bahadur Singh and 
another — Appellants. 

v. 

Rai Beni Madha Bakhsh SiTigh and 
others — Respondents. 

Privy Counoil Appeal No. 177 of 1934; 
Oudh Appeal No. 8 of 1932. 

(a) U. P. Land Revenue Act (3 of 190 1)* 
S. 233 (k) — Question of title not raised in. 
partition proceedings — Partition completed — 
Question cannot be raised in Civil Court. 

If a question of title affecting the partition 
which might have been raised in the partition 
proceedings is not so raised and the partition is 
completed, S. 283 (k) debars parties to the parti- 
tion from raising the question subsequently in a- 
Civil Court: 23 All 291 and AIR 1917 All 258 
(F B), Approved ; A I R 1931 All 462, Ref . 

[P 214 0 2* 

(b) U. P. Land Revenue Act (3 of 1901V 
S. 106 — ‘Partition*. 

The word 'partition* is not used in the narrow 
sense of mere arrangement into units of area. It 
imports and includes that rights in these units are- 
distributed among the sharers. [P 216 0 1, 2] 

(c) U. P. Land Revenue Act (3 of 190 IV 
S. 233 (k)— Scope. 

It cannot be said that the only thing excluded 
from the cognizance of the Civil Court by Cl. (k)« 
is the sohematio arrangement of the land into- 
units of area and that no question of proprietary 
right comes within the prohibition of aocess to the 
Civil Court. [P 216 0 2] 

(d) U. P. Land Revenue Act (3 of 1901V 
S. 233 (k) — “With respect to partition.** 

A suit is brought with respeot to the partition if 
it is brought to impugn the distribution whioh by 
partition has been effected under the Aot. 

[P 216 G 1) 
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(e) U. P. Land Revenue Act (3 of 1901), 

and 233 (k) — Partition proceedings 
—No objection under S. 1 1 1— Principle of res 
judicata does not apply. 

The principle of res judicata will not apply 
where no objection was made under S. Ill with 
the result that Ss. Ill and 112 do not come into 
operation. In such a case the partition proceeds 
upon the entries in the khewat : the Collector does 
not function as a Civil Court, and does not have 
in that or any other capacity to decide as to its 
correctness expressly or implicitly. To hold that 
the right to a decision from the Civil Court is 
ousted by the mere fact that the Collector pro- 
ceeded upon the footing of the record is not sound 
doctrine so far as regards the principle of res 

o^ d o lc / a n a -r; i R 1916 AU 83 and A 1 R 1917 All 
4o8 (F B) t Bel . on. [p 216 C 1] 

H. W. Williams for Appellants. 

W. Wallach for Hespondents . 

Sir George Rankin — The question for 
determination in this case relates to parti 

procee dings which from 3rd October 

lsfe 1907 fcook place under 

0 United Provinces Land Revenue Act 

71^.' d Ct 3 ? f 1901 J in respect of a village 
called Nam situate in pargana Salon in the 

district of Rai Bareli in Oudh. The ques 

has been described by the Chief Court 

of Oudh as of importance and judicial opi. 

mon m the United Provinces has for many 

years been divided upon the principle to be 

applied. The suit out of which the present 

appeal arises was brought in the Court of 

the Subordinate Judge of Rai Bareli by the 

two appellants together with two other 

persons on 20th February 1930 against 68 

persons interested in the lands of the vil. 

lage : defendant 69 being joined pro forma 

as a person having the same interest as 

the plaintiffs. The relief claimed by the 

plaint was a declaration that the plaintiffs 

and defendant 69 were superior proprietors 

as distinct from under. proprietors of vari 

ous pJots of land specified in list A attached 

to the plaint. The aggregate area of these 

tiraon^ K b °( Ut 71 b ' ghaS : they are nofc con. 
tiguous but are scattered throughout the 

of the village. By reason 0 1 

certain compromises entered into pending 
his appea! to His Majesty, there rem^f 

Irea nf 1 ? K 6 - 17 ! 7 fiv0 pl ° ts with a total 

area of 5 bighas and 7 biswas 16 biswansis 
and respondent 3, Thakurain Chhabinath 
Kuar (defendant 3), is the only contest 
mg respondent. She is one of the two 
widows of one Rai Chait Narain Singh 
her. co.widow being Mt. Sect Raj Kuar! 

At the time when partition proceedings 
as already mentmned, were begun in 1903 
the plaintiffs were recorded as having only 


under-proprietary right in these five plots. 
As a result of the partition, these plots 
were included in the revenue paying unit 
or mahal’, comprising 164 bighas which 
was given the name of Rai Chait Narain 
bingh and assessed as at annual revenue of 
Rs. 51. The plaintiffs were recorded as 
having an under.proprietary interest there- 
in but as holding them rent free. The 
superior interest was recorded as belonging 
to Rai Chait Narain Singh and another It 
now stands in the names of his two widows 
who hold as limited owners under the 

1 Seot Ra i Kuar . by regis. 

tered deed dated 20th September 1933 has 

compromised with the appellants on terms 

which purport to agree that the latter be 

recorded as the superior proprietors, that 

they shall get revenue thereon separately 

assessed and that she shall not be liable for 

the payment of such revenue. 

At the trial of the suit the learned Sub- 
ordinate Judge found against the plaintiffs 
on the issue as to their title to the superior 
right m the suit lands. He also held that 
their suit was bad as being one to disturb 

h ; a f““ of 1906 and as contrary to 

?.7p„n 7 °K' c °"‘ «»»■ 3ss 

to a h ull Bench two questions ; 

i ** ^ relief of declaration prayed for hv f 1 ,- 

«<* a TTsirjsjL 

by virtue of partitions of 1906 and 1910 ? ’ 1901 

undeJ Cl th (c) j S 1 111 nT T° f J h S Golleoto ' to act 
ousted when the^ 1901 

alleged to have been decided by hL°? the 
t.on proceedings mentioned abo“ had al?ls 
been determined by a Court of compel 


b»S b „ Ful1 Bench (l0th March 1932)* 
having answered the first question in the 

th^rif 1 - 1 ™ the second ^ the negative, 
the Division Bench on 7th April 1932 dis 

missed the appeal. From this decree the 

present appeal has been brought pursuant 

1932 bvtb oPh - g !f a n te i 0 ^ 21st Se Ptember 
ni;L 2 b vwu Chlef Court that the case com- 
plies with the requirements of S. 110 and 

is also fit for appeal to His Majesty under 

Tt\° u S ' 109, Clvil Procedure Code 
It has been contended for respondent 3 

(hereinafter called the respondent) that the 

amount or value of the subject-matter in 
°‘ th ° a«7«*u.t» effected 

Beported in (1932) 19 a T t? n, ju 

1 ° v;i4 o wifiyfsjf 
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date of the certificate but before 12th 
December 1932, when the appeal was finally 
admitted, and that the appeal bad become 
incompetent accordingly. Their Lordships 
are far from holding that this contention 
would have prevailed apart from the certi- 
ficate as to fitness under Cl. (c), S. 109, 
but in view of the express reference to that 
clause in the judgment of the Chief Court , 
they think that the objection must clearly 
be overruled. 

The second of the two questions referred 
to the Full Bench was apparently pro- 
pounded in the interest of the plaintiffs. 
Before their Lordships, the negative answer 
given to it by the Full Bench has not been 
contested in argument but it is in any 
view unnecessary that their Lordships 
should give any decision thereupon. As the 
sole question for decision on this appeal is 
whether the suit is barred by Cl. (k), S. 
233 of the Act of 1901, it is necessary to 
consider in relation to that clause the 
nature and effect of partition proceedings 
taken under Ch. 7 of the Act, to examine 
the circumstances in which the plaintiffs 
claim to be entitled to relief, and to ascer- 
tain the results which would follow from 
the grant of the relief claimed. S. 233 upon 
which the present case turns, constitutes 
Part B of Ch. 11 of the Act. The subject- 
matter of the chapter is described as “Mis- 
cellaneous,” and that of Part B as “Juris- 
diction of Civil Courts” or as given in the 
margin of the section “matters excepted 
from the cognizance of Civil Courts.” These 
matters are stated in 13 clauses (a) to (m), 
of which the most important for the pre- 
sent case is (k). 

233 . No person shall institute any suit or other 
proceeding in the Civil Court with respect to any 
of the following matters : 

(k) partition or union of mahals except as pro- 
vided in Ss. Ill and 112. 

Other matters excepted from the cogni- 
zance of Civil Courts by the section are the 
liability of any land, not excepted under 
S. 58, to be assessed to revenue; the claim 
of any person to engage for the payment 
of revenue; the amount of revenue assessed 
on any mahal or portion of a mahal; the 
amount to be paid to a proprietor by an 
inferior proprietor when that amount has 
been fixed by the Settlement Officer; 
claims connected with or arising out of 
the collection of revenue. The words 
partition and union of mahals” which 
appear in Cl. (k) appear earlier in the Aot 


as the heading to Ch. 7. They had stood 
at the head of the corresponding provisions 
of the previous Acts (19 of 1873 and 17 of 
1876). The usual meaning of mahal is that 
given in Cl. (a) of S. 4 — “any local area 
held under a separate engagement for the 
payment of land revenue”. Though the 
definition includes any revenue-free area 
for which a separate record of rights has 
been framed” and certain other cases men- 
tioned in the section, the root idea is unit 
of area for revenue purposes. In Ch. 7 the 
Act does not provide any special definition 
of union of mahals” which is a simple 
matter dealt with by Ss. 139 and 140. But 
it is otherwise with “ partition” which is 
defined by S. 106 : 

106 . “Partition” means the division of a mahal 
or of a part of a mahal into two or more portions, 
each consisting of one or more shares. 

In “ imperfect partition” the several portions 
remain jointly responsible for the revenue asses- 
sed on the whole mahal. 

In “perfect partition” the whole mahal is 
divided and the several portions beoome separate 
mahals, each severally responsible for the revenue 
distributed thereon. 

The procedure proscribed in this Chapter shall 
be followed in all partitions, whether imperfeot or 
perfect, except where it is otherwise expressly 
declared. 

The Chapter provides that an applica- 
tion for partition may be presented by one 
or jointly by two or more of the recorded 
co-sharers of a mahal (S. 108) bub that 
the Collector may at any stage stay the 
partition and order the proceedings to be 
quashed (S. 109). On receiving an applica- 
tion the Collector is to issue a proclama- 
tion to all the other recorded co-sharers 
to appear and state their objections if any 
to the partition ; any other recorded co- 
sharer may join in applying for partition 
(S. 110). If the partition is not to be made 
by the parties themselves or by arbitrators 
but by the Collector or an Assistant Collec- 
tor a partition proceeding (tarz-i-taqsim) 
is to be drawn up declaring the nature and 
extent of the interests of the persons 
applying for the partition and of any other 
persons who may be affected thereby, 
detailing how partition is to be made, and 
deciding all disputed questions that may 
have arisen in connexion therewith (Seo. 
114). This proceeding bears some analogy 
to what in a suit before a Civil Court 
would be oalled a preliminary decree for 
partition. It is prior to this stage that Ss. 
Ill and 112 — both of whioh are mentioned 
in Cl. (k), S. 233 — apply to the case and 
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enable an objection by a recorded co- sharer 
involving a question of proprietary title to 
come before a Civil Court at first instance 
or on appeal if it has not already done so.' 

(1) R> on or b©fore the day so fixed, any 
objection is made by a recorded co-sharer, involv- 
ing a question of proprietary title which has not 
been already determined by a Court of competent 
jurisdiction, the Collector may either — (a) decline 
to grant the application until the question in dis- 
pute has been determined by a competent Court, 

or . » \b) squire any party to the case to institute 
within three months a suit in the Civil Court for 
the determination of such question, or (c) proceed 
to inquire into the merits of the objection. 

W When proceedings have been postponed 
under Cl. (b), if such party fails to comply with 
the requisition, the Collector shall decide the 
question against him. If he institutes the suit, 
the Collector shall deal with the case in accord- 
ance with the decision of the Civil Court. 

(3) If the Collector decides to inquire into the 
merits of the objection, he shall follow the proce- 
dure laid down in the Code of Civil Procedure for 
the trial of original suits. 

112 . All decrees passed under sub-s. (3) of the 

n D f g p ? e ?, tI 1 °V ha11 be held to be decrees ot a 
Court of Civil Judicature of the first instance, and 

® °. p6n J? a ? peaI to the District Judge or 
Hi^h Court or the Judicial Commissioner, as the 

tn S tw y n 8 ’ U ? dor th ® rules applicable to appeals 
to those Courts, and the Appellate Court may 

stay 6 th pre0ept .. to the Collector, desiring him to 
appeal* partltlon Pending the decision of the 

The remaining sections of Ch. 7 contain 
many provisions as to the principles to 
govern the division of the land into differ- 
ent portions to be allotted to the various 
sharers a matter which in cases of perfect 
partition affects the revenue directly. These 
sections cover such matters as lands already 
held by a co-sharer in severalty, buildings 
of one sharer on the land allotted to 
another, garden lands, wells and so forth. 
They provide that if the holding of any 
tenant is divided the rent is to be appor! 
tioned. and in all cases the revenue of the 
mahal is to be distributed over the several 

portions (129 130). There is provision for 
appeals from the Assistant Collector to the 
Collector, and for appeals to the Commis- 
sioner from the Collectors orders on a 
parUtion proceeding or disallowing parti- 
tion. b. 131 is important : 

Collector shaJMssue°a £ 

ass 

In the present case the provisions of 
Ch. 7 were applied to the village of Nairn 
lney began with an application (S. 107) on 


3rd October 1903, by certain co-sharers of 
the village for a perfect partition to be made 
of the lands of the village which at that 
time was a single mahal. Proclamation was 
duly made calling upon the other co-shar- 
ers to appear and state objections if any 
(S. 110). The plaintiffs- appellants were re- 
corded as co-sharers of the village apart 
altogether from their interest in any of the 
plots in suit. As such they received due 
notice of the application for partition and 
on 12th March 1904, they filed an applica- 
tion in respect of their recorded interest as 
superior proprietors agreeing to partition 
LS. 110 (2)] but asking that their interest 
be included in a particular mahal. With 
reference to the plots in suit the plaintiffs 
were recorded as under- proprietors and not 
as having the superior right ; though their 
claim now is that they were entitled to the 
superior interest and that the record was 
erroneous. They say that in 1876 their 
right had been established by the decree of 
a Civil Court but they have to admit that 

rnu ^he record was against them. 

They made no claim to the superior interest 
in these plots or any of them in the course 
of the partition proceedings. Their interest 
in the plots in suit was treated as a rent- 
free but under- proprietary interest with the 
result that by the partition their interest 
in the village lands as superior proprietors 
was included in one mahal while the five 
plots now in dispute were included in 
another, the plaintiffs being shown as 
under-proprietors in the khewat of under- 
proprietors of that mahal. The village was 
divided into five mahals, the fifth being a 
residuary mahal comprising the lands of 
those who did not seek partition. The par- 
tition jjroceeding (S. 114) was approved by 
the Collector on 16th September 1904 
and the partition was confirmed on 28th 
September 1906, with effect from 1st July 
1907 (S. 131). The various plots originally 
claimed by the plaint were distributed over 
all five of the new mahals : the five plots 
still in controversy were included in the 
second which was given the name of Rai 
Chait Narain Singh. As representing a 
1 anna 5 pies hare in the village, this mahal 
included 164 bighas and was assessed to 
revenue at Rs. 51. No objection or appeal 
was taken by the plaintiffs at any time 

between 1903 and 1907. In 1909 an hnper- 
fect . partition of the residuary mahal was 
carried out, but as the five plots now in 
dispute were not in that mahal it need 
not be further referred to. The plaintiffs 
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remained in possession of the suit lands as 
of old, paying neither revenue nor rent 
till 1929. In that year proceedings under 
S. 107, Oudh Rent Act (Act 22 of 1886) were 
taken against them before the Assistant 
Record Officer by the proprietors of differ- 
ent mahals including the mahal Rai Chait 
Narain Singh. On 25th June 1929, the 
Assistant Record Officer assessed them to 
rent notwithstanding their claim to be pro- 
prietors a claim then set up, so far as 
appears, for the first time since some date 
before 1903. The plaintiffs on 20th Febru- 
ary 1930, filed the present suit for a decla- 
ration that they are the superior proprietors 
of the lands specified in the plaint and not 
inferior proprietors. 

If the plaintiffs be granted the relief 
claimed, it is plain that the result of the 
partition of 1903.07 will be substantially 
altered. All the Courts in India are agreed 
as to this. It is no answer to say that the 
plaintiffs could be declared to be joint pro- 
prietors of a mahal along with the persons 
to whom it was allotted at the partition. 
Such a declaration would produce a result 
contrary to the very purpose of the appli- 
cants for partition (viz. to separate their 
shares) and a highly unjust result, in res- 
pect that failure by the plaintiffs to pay 
their share of revenue would compel the 
present proprietors to pay it in order to 
avoid a sale of the entire mahal. That alone 
would convert the partition of 1906 into 
something which was not intended by the 
Collector or by any party thereto and 
which might well be intolerable. But the 
declaration would also mean a reduction in 
the assets of the mahal and a disturbance of 
the arrangements for the payment of the 
revenue, and indeed an extensive disturb- 
ance if the original plaint with its 68 defen- 
dants be regarded. All the Courts in India 

the Assistant Record Officer in the rent 
case, and the Judges in the trial Court and 
Chief Court — have been satisfied that the 
plaintiffs’ suit is in these circumstances 
barred by virtue of the partition of 1906, 
but the judgments in the Chief Court dis'. 
close a difference of opinion as to the prin- 
ciple applicable under the Act of 1901 to the 
case. Though the first question referred to 
the Full Bench had reference to Cl. (k), 
S. 233 the learned Chief Judge answered 
it by saying that the suit was barred by 
virtue of the previous partitions but not by 
the provisions of Cl. (k). He considered 
that it was barred by the general principle 
of res judicata, the Collector being regarded 


by him as a Court of exclusive jurisdiction. 
The other members of the Full Bench held 
that the suit was barred by Cl. (k) but that 
the principle of res judicata did not apply. 
This difference of opinion is but the reflec- 
tion of a divergence in the previous autho- 
rities : the matter seems indeed to have 
been constantly before the Courts in Agra 
and in Oudh : from time to time it has 
appeared to be settled, only to become un- 
settled by subsequent decisions. 

With all respect to the learned Judges in 
53 All 568, 1 their Lordships think that to 
approach the construction of S. 233 of the 
Act by first forming a view upon the disput- 
able question of res judicata is a mistake in 
method. Upon an independent examination 
of the provisions of the Act of 1901, their 
Lordships have arrived at the same con- 
struction as was put upon the previous Act 
(19 of 1873) by the Full Bench of the High 
Court at Allahabad in 23 All 291, 2 and 
upon the present Act by Banerji and Tud- 
ball JJ. in 39 All 469. 8 If a question of 
title affecting the partition which might' 
have been raised in the partition proceed- j 
ings is not so raised and the partition is] 
completed, S. 233 (k) in their Lordships’ 
opinion debars parties to the partition from 
raising the question subsequently in a Civil 
Court. This proposition is wide enough to 
cover the present case and it is unnecessary 
to consider whether it might not be framed 
more widely. As was well said by Straohey 
C. J. in the former case : 

The Legislature intended to give to co-sharers 
raising questions of title a limited opportunity 
and a limited time for having such questions deter* 
mined by a Civil Court, and in effeot provided that 
such questions might only be so determined if 
raised at such a time as to avoid the inconveni- 
ence .... arising where interference with an ac- 
tually completed distribution is sought, (p. 300). 

As against this view of S. 233, Cl. (k) 
there is the narrower interpretation to be 
collected from the dissenting judgment of 
Richards C. J. in 39 All 469 s and the judg- 
ment of Bennet J. in 53 All 568. 1 Proceed- 
ing upon the basis that partition means 
the opposite of union of mahals, Richards 
C. J. considered that these words refer to 
units of area which the revenue authorities 
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ipreate in the course of partition proceed- 
ings. He did not agree that the expression 
partition means or includes the actual divi- 
sion as between the parties and the deter- 
mination of their title : 

If the plaintiff in this suit was successful the 
property would remain in the same unit in which 
it was placed by the Revenue Court notwithstand- 
ing the plaintiff’s decree for possession. The unit 
would not be affected though the ownership of the 

.property in it would be If the Legislature 

intended to prevent questions of title being reopen- 
ed after partition it would have been simpler, 
fairer and less calculated to do injustice if the 
-rules of res judicata as laid down in the Civil 
.Procedure Code had been incorporated. 

The narrower view of S. 233 (k) was 
thus expressed by Bennet J. : 

The section only bars suits which would alter 
the partition in regard to the amount of shares in 
any mahal or subdivision of a mahal. We con- 
sider that this view of S. 233 (k) is the correot 
view and that no advantage accrues from adding 
an additional interpretation of S. 233 (k) in the 
wider sense to make it co-extensive with the rule 
of res judicata. 

In the present case the learned Chief 
Judge presiding over the Full Bench rested 

^at Cl. (k) did not bar the plain- 
tiffs suit upon the definition of "partition” 
contained in S. 106 of the Act : 

As already stated, partition, according to Sec- 
tion 106 means the division of a mahal or of apart 
of a mahal into two or more portions each consist- 
ing of one or more shares. I feel no difficulty in 
saying that having regard to the defined sense of 

the word partition the present suit is not a suit 
with respect to partition. 

Their Lordships think this line of rea- 
soning to be unsound, and that the phrase 
partition and union of mahals” refers to a 
process regulated by Chap. 7 of the Act 
and the result thereof which is given statu- 
tory effect. The words occur at the head of 
the chapter as a statement of its subject- 
matter. Definitions may be more or less 
successful and it is not always safe to take 
an abstract word in its most abstract sense 
For the purposes of the Act it is not pos- 
1 ®. le to say on the strength of the defini- 
tion that partition” means nothing more 
than the re-arrangement of the land into 
units of area. It imports and includes that 
rights m these units are distributed among 
the sharers. . This indeed in the case of im! 
perfect partition is the main feature and 
almost the whole of the operation. The 
amount of revenue imposed depends upon 
•the unit —that is, the amount of land 
brought under one assessment: this depends 
mainly upon the person or persons interest- 
ed and their relations with one another 
When S. 106 states that a mahal is divid- 
ed into two or more portions each consist- 


ing of one or more shares, it refers to dis- 
tribution among the sharers according to 
their rights — not merely to a division of 
the land into units of area. An "applica- 
tion for partition (S. 107), is surely an 
application for a change to be made in the 
form or method in which the applicant’s 
interest is held : to have a certain amount 
of land allotted to the applicant in severalty 
and in such wise that he shall be respon- 
sible for such revenue only as is attribut- 
able to his own land. When S. 114 speaks 
of the partition proceeding " detailing how 
the partition is to be made and deciding all 
disputed questions that may have arisen in 
connexion therewith”, it surely refers to the 
principles upon which the various portions 
are to be allotted — not merely the princi- 
ples on which their size and position is to 
be determined. S. 118 and the following sec- 
tions are clear to this effect. But S. 233 
Cl. (k) itself contains words which show 
that partition is not used in that clause in 
the narrow sense of mere arrangement into 
units of area. The words "except as provided 

in Ss. Ill and 112 ’are inconsistent with the 

construction contended for. These sections 
provide means whereby objections involv. 
ing a question of proprietary title can be 
brought before the Civil Courts. The excep- 
tion is made in their favour by Cl. (k) 
because otherwise the sections would con- 
flict. with the clause that is because suits 
raising questions of proprietary title are hit 
by the prohibition against instituting suits 
with respect to partition of mahals. The 
exception makes it exceedingly difficult to 
maintain that the only thing excluded from 
the cognizance of the Civil Court by Cl. (k) 
is the schematic arrangement of the land 
into units of area and that no question of 
proprietary right comes within the prohibi- 
tion of access to the Civil Court. This is' 
not a new point : it was before the Court 
in 39 All 469 3 and is referred to by Bichards 
C. J. at p.476: 

It is said that the words “except as provided by 
Ss. Ill and 112” show that the expression “parti- 
tion” means or at least includes the actual 
division as between the parties and the determina- 
tion of their title. It may possibly be that the 
framers of the section hoped the introduction of 
these words would prevent subsequent questions of 
title being raised. Another explanation might be 
to obviate some contradiction or incdnsistency 
between Ss. Ill, 112 and S. 233 (k). y 

This passage shows that the argument 
was appreciated: but in their Lordships’ 
opinion it was not answered. Moreover in 
order to provide that a Civil Court dealing 
in the ordinary course with titles to land 
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should not make any order which would 
alter the “ units of area, ” it seems to be at 
once ineffective and excessive to enact that 
no person shall institute in the Civil Court 
any suit with respect to partition. In order 
to divide a mahal into shares, which is the 
meaning of partition as defined by S. 106, 
a number of important steps have to be 
taken to arrive at a result effective in accor. 
dance with S. 131. These steps are detail- 
ed in the intervening sections. A suit is 
brought with respect to the partition if it 
is brought to impugn the distribution which 
by partition has been effected under the 
Act. 

The question of res judicata has been 
much considered in connexion with S. 233 
(k) and in the present case though no ques- 
tion was referred to the Full Bench as to 
res judicata the learned Chief Judge based 
his decision entirely upon that ground. 
What the position would be in such a case 
as the present apart from any special statu- 
tory provision is a question difficult and 
not to be lightly decided, but their Lord- 
ships agree with Srivastava and Raza JJ., 
the other members of the Full Bench, in 
holding that the principle of res judicata 
would not apply where, as in the present 
case, no objection was made under S. Ill 
with the result that Ss. Ill and 112 did 
,not come into operation. In such a case 
the partition proceeds upon the entries in 
the khewat : the Collector does not function 
,as a Civil Court, and does not have in that 
or any other capacity to decide as to its 
correctness expressly or implicitly. To hold 
that the right to a decision from the Civil 
Court is ousted by the mere fact that the 
Collector proceeded upon the footing of the 
record is not, in their Lordships’ view, 
sound doctrine so far as regards the prin- 
ciple of res judicata. Their Lordships on 
this point are in agreement both with 
Richards C. J. in 38 All 302* at p. 310, 
and with Banerji J. in Bijai Misir’s case 3 
( supra). 

The facts of the present case raise no 
question as to the rights of anyone to bring 
a civil suit pending the partition proceed- 
ings, or as to the rights of a person who is 
not a recorded cosharer or was not a party 
to the proceedings, or as to any case bet- 
ween persons whose interests were not 
opposed for the purpose of the partition. A 
considerable number of decisions have been 
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given upon such cases, but their Lordships- 
have not had occasion to hear argument 
upon them and do not deal with them — 
more especially as their Lordships consider 
that their decision upon the point arising in 
the present case is in confirmation of the 
main current of authority in India. 

Since this appeal to His Majesty was 
brought, agreements of compromise have 
been entered into between the appellants 
and three sets of respondents. While enti- 
tled to assume that these respondents are 
competent to deal with their own interests 
in the land of the village, their Lordships 
are not in a position to make certain that 
the agreements as they stand are unobjec- 
tionable from the standpoint of the reve- 
nue authorities and (in the case of the 
agreement with Mt. Soet Raj Kuar) com- 
patible with all the rights of the contest- 
ing respondent Thakurain Chhabinath 
Kuar. They will humbly advise His Majesty 
that the appeal should be dismissed and 
that the order to be made on this appeal 
should record that as against the respon- 
dents other than Thakurain Chhabinath. 
Kuar the dismissal is directed by reason of 
the said agreements; but they are not pre- 
pared to advise that there should be any 
direction that the said agreements should 
be carried into effect. If any question 
should arise as to the carrying out of any 
of the compromises it must be dealt with 
in proceedings to be instituted in India in 
accordance with law. The appellants must 
pay to Thakurain Chhabinath Kuar her 
costs of this appeal. 

K.S./r.k. Appeal dismissed. 

Solicitors for Appellants — Nehra & Co* 

Solicitors for Bespoiideyits — 

Hy. S. L. Polak & Co* 
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Succession to the office of Mahant, and the 
ownership bf the Math property, limited by the 
period of tenure of the office, is to be regulated by 
the custom of the particular Math, and the plain- 
tifi in the suit is bound to allege and prove what 
the custom of the particular Math is and that his 
acquisition of the Mahantship was in accordance 
with such custom. [P 217 C 2] 

# (b) Hindu Law — Religious endowment — 

. at , “ Mahant resigning during his life and 
installing his successor— Fraternity should be 
made aware of vacancy and given opportunity 
of confirming the nominee— Notice of Mahant’s 
intentions and confirmation by the Bhek do 
not involve strict formalities. 

In the normal case of the death of a Mahant 
the members of the fraternity will be fully aware 
of the vacancy in the office, and the usual prac- 
tice will be for the installation of his successor 
usually nominated by him, to take place on 
seventeenth day after the death. On the other 
hand, when the Mahant resigns during his life 
and installs his successor on the gaddi, it is ob- 
vious that the fraternity should be made aware of 
the proposed vacancy in the office and should be 
given the opportunity of confirming or refusing to 
confirm^ the nominee. As regards notice of the 
Mahant 8 intentions, this is not a matter of strict 
formalities, and the practice of sending a runner 
round with a verbal intimation meets the situa- 
tion. Again, as regards confirmation by the Bhek 
it does not involve anything in the nature of an 
election or the passing of a resolution; it is impor- 
tant to remember that the members of the Bhek 
present actually take part in the ceremony; the 
application of “tilak” to the forehead and the 
money presents made by them are a part of the 

may Wel1 be held to establish con- 
firmation of the person installed. [P 218 C 2 ; 

p 219 c n 

A. M. Dunne and J, M. Parikh — 

t mu 1 x f° r Appellant. 

Lord Thankerton. — The appellant 

seeks reversal of both the judgment and 
decree of the Court of the First Additional 
bubordmate Judge at Benares dated 3rd 

tu-a-uU ' and the i ud gment and decree of 

> ? 1 1 8 Q.p° urfc of Judicature at Allahabad 
dated 18th September 1934, which affirm. 

ed it. The appeal was heard ex parte as 
the respondent did not appear. 

. dispute relates to the office of 
Mahant of the Chaitanya Math, founded 

“r e ^ re A aCOOrding to the rul «* and prac- 
m huS ° f a Sikh immunity known 
as the Nanakshahi Nirmali Sampradaya 

Math For ?h thS CUSt ° m and USage of the 
Math. For the purposes of this appeal, the 

• a ‘ S olarified fa y concurrent find, 

ings by the Courts below, and the matters 

nni^Tf 6 - "?• nar /° wed 80 tha * ^e main 
point left in dispute is whether the respon 

d0 nt who is plaintiff in the suit, was 
1928 ^ 1DStalled 88 Mahant on 13th April 

The last Mahant, Batan Singh, died on 
23rd June 1928, leaving a will dated 5th 


JunG 1928, under which he nominated the 
appellant as his successor and made him 
owner in possession of the Math property. 
The appellant claims that his nomination 
was subsequently accepted by the Bhek, or 
fraternity, and that he was duly installed 
on the gaddi by them on 9th July 1928, in 
accordance with custom. The appellant has 
smce, in fact, continued in possession of the 
Math and the Math property. 


. While the validity of the appellant’s 
installation has been disputed by the res- 
pondent on other grounds, the main ground 
is that the respondent had already been 
validly installed, and that accordingly there 
was no vacancy at the time of the appel- 
lant s installation. Mr. Dunne, on behalf of 
the appellant, admitted that this contention 
must succeed, if the respondent’s installa. 
tion was a valid one. If the respondent’s 
installation was invalid, the suit must fail, 
as it is framed solely on the basis that the 
respondent is Mahant, and in this view, it 
would be equally unnecessary to consider 
the validity of the appellant’s installation, 
it may, however, be mentioned that the res- 
pondent’s attack on the validity of Mahant 
Batan Singh’s will has failed, by reason of 
concurrent findings of the Courts below, 
and the only question is whether it was 
inoperative, on the ground that prior to its 
date Batan Singh had already effectively 

divested hunself in favour of the respondent. 

J-he decision of this appeal, therefore, turns 

soiely on the validity of the respondent’s 
installation. 

Can k 0 no doubt that succession to 
jr e of Mahant, atid the ownership of 
the Math property, limited by the period 
o tenure of the office, is to be regulated by 
the custom of the particular Math, and the 
respondent, as plaintiff in the suit, is bound 
to allege and prove what the custom of the 
particular Math is and that his acquisition 
of the Mahantship was in accordance with 
such custom. In the present case the plead- 
ings disclosed material divergences between 
the appellant and the respondent as to the 
custom of this particular Math, but with 
the possible exception of one point, these 
differences have been disposed of by con- 
current findings of the Courts below. 

~ There is no dispute now that Mahant 
Batan was entitled to resign his office 
durmg his lifetime, and the question is (1) 
whether he was entitled to appoint and 
install his successor at his own hand, with, 
out the approval and confirmation of the 
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Bhek, and (2) if such approval and confirma- 
tion was necessary whether the respondent 
was in fact installed by Mahant Batan 
with such approval and confirmation. 

On the first of these two questions, the 
respondent pleaded and went to trial on the 
allegation that that approval or confirma- 
tion by the Bhek was unnecessary, but 
after he had closed his evidence and after 
the appellant had been examined, his vakil 
made an important admission, which was 
recorded, viz. 

Munshi Bahadur Lai, tho plaintiff’s vakil, stated 
that his case is this, that the plaintiff alone was 
installed to the gaddi and for the period of his 
minority his father, Hardeo Singh, superintended 
over him. 

According to custom two Mahants cannot be 
installed at one and the same time. 

Confirmation is necessary at the time of installa- 
tion to gaddi of Mahantship, and the members of 
the Nirmala Sanghat, and Sewaks and raises are 
invited. Whether any of these attend or not, con- 
firmation is completed, unless there is some objec- 
tion as to the gaddinashini. 

But it is not necessary that that person alone 
who has been nominated by the Guru should be 
made the gaddinashin. 

The Subordinate Judge stated : 

Both the parties agree that it is necessary that 
the fraternity should give a sort of approval at the 
time of the installation of a particular person as 
the Mahant of the Math in question. There is a 
definite allegation on this point on behalf of defen- 
dant 1 in the written statement, while the learned 
advocate for the plaintiff has also accepted it in 
his statement recorded on paper No. 330-C. 

In reference to this statement, the 
learned Judges of the High Court stated : 

The natural interpretation of the admission 
appears to us to be that although a presiding 
Mahant may nominate his successor during his 
lifetime.it is necessary £or the successor to be con- 
firmed in the office by the members of the Nirmala 
Sanghat at the time of the installation ; and also 
that it is necessary at the time of the installation 
of a new Mahant to invito the members of the 
Sanghat, who have the right on the occasion of 
the ceremony of either confirming or rejecting the 
candidate nominated. As there was some doubt in 
our minds as to the proper interpretation of the 
admission, however, we asked Mr. Bahadur Lai, 
who was present in Court, what ho had intended 
to convey, and he stated that ho was only referring 
to a case where a Mahant had nominated his suc- 
cessor, but not installed him during his lifetime. 

The learned Judges were inclined to 
accept this qualification of the admission, 
but found it unnecessary to deoide the 
question : 

Because wo havo on the facts agreed with the 
finding of tho trial Court, that the members of the 
Bhek did by their acts or omissions confirm tho 
installation. 

In the opinion of their Lordships the 
admission of the plaintiff’s vakil, as record- 
ed, is quite unambiguous and clearly covers 


the installation of the respondent, his 
client, which is directly referred to in the 
first two sentences of the statement, and 
the appellant was thereafter entitled to 
proceed with the trial on that footing ; the 
respondent’s vakil should not have been 
permitted to qualify his clear admission. 

As to the meaning of confirmation by 
the Bhek the Subordinate Judge states : 

It means that at the time of the installation a 
sufficient number of persons of the fraternity or 
the Bhek should be present so as to signify their 
general approval of the appointment of that parti- 
cular chela as the Mahant of the Math. 

The learned Judge, after reviewing the 
evidence, stated that the documentary evi- 
dence conclusively and beyond any doubt 
established that the respondent was install- 
ed on the gaddi by the late Mahant Ratan 
Singh, and that all the facts went to prove 
that the installation of the respondent on 
the gaddi on the Baisakhi day (13th April) 
of 1928 was followed by confirmation of 
the Bhek people. He referred to the evi- 
dence of four of the appellant’s witnesses 
who stated that they were present, but 
thought that it was a matter of entrusting 
the kitchen arrangements to the respon- 
dent and his father, and added, 

but one fact becomes quite apparent that on the 
Baisakhi day of 1928 some' function did take plaoe 
in Chaitanya Math, that people had been duly in- 
formed about it and consequently they did attend 
it. I hold that the plaintiff has established that 
his installation was followed by confirmation of 
the Bhek or fraternity. 

As already stated, the High Court con- 
curred in this last finding, and they also 
held that the decision of the trial Court 
that the respondent was installed on 13th 
April 1928 was correct. In accordance with 
their usual practice, their Lordships would 
not interfere with such concurrent findings, 
unless there was no sufficient evidence to 
support them. 

In the normal case of the death of a 
Mahant, the members of the fraternity 
will be fully aware of the vaoanoy in the 
office, and the usual practice will be for the 
installation of his successor, usually nomi- 
nated by him, to take place on the seven, 
teenth day after the death. On the other 
hand, when the Mahant resigns during his 
life and installs his successor on the gaddi, 
it is obvious that the fraternity should be 
made aware of the proposed vaoanoy in 
the office and should be given the oppor- 
tunity of confirming or refusing to confirm 
the nominee. As regards notice of the 
Mahant’s intentions, this is not a matter 
of strict formalities, and the praotice of 
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sending a runner round with a verbal inti- 
mation, which was adopted in the present 
Jcase, appears to their Lordships to meet the 
situation. Further in the present case, the 
evidence places it beyond doubt that the 
fraternity were fully aware of the Mahant’s 
intentions, and the day chosen was a most 
important and auspicious one, being the 
birthday of Sikhism, which is observed as 
the New Year’s Day in the Punjab, festivi- 
ties and religious ceremonies being held in 
all the Gurdwaras and Sanghats. 

Again, as regards confirmation by the 
Bhek, it does not, in their Lordships’ 
opinion, involve anything in the nature of 
an election or the passing of a resolution ; 

, is important to remember that the 
imembers of the Bhek present actually take 

the cerem °ny ; the application of 
tilak to the forehead and the money 
presents made by them are a part of the 
ceremonies, and may well be held to estab- 
ash confirmation of the person installed, 
n the opinion of their Lordships there 
was ample evidence to justify these con- 
<jurrent findings, and the appeal must fail. 

1 heir Lordships will accordingly humbly 
advise His Majesty that the appeal should 
-be dismissed with costs, and the decree of 
the High Court should be affirmed. 

V.b.b./r.k. Appeal dismissed. 

Solicitors for Appellant — 

Hy. S. L. Polak & Co. 

Solicitors for Respondent — 

Douglas Grant and Dold. 
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Lah 244— 92 I C 1012 , Overruled; 16 Lah 204 

A 1 R 1935 1*0=156 I C 450, Reversed 


a eu *k is brought in the Civil Court to declare 
that haq buha is not a village cess within the 
meaning of the Act of 1887 and that the Revenue 
Courts have no jurisdiction in respect thereof, 
such a suit cannot be regarded as incompetent. 
On principle it is for the Civil Court to determine 
in the last resort the limits of the powers of a 
Court of special jurisdiction. Similarly the mere 
fact that the “dispute or matter” is one which 
might anse incidentally in a suit of the character 
mentioned in such a clause as (j) is not sufficient 
to exclude it from the jurisdiction of the Civil 
Court. But where it is found that haq buha is 
leviable in a village by custom and is therefore a 
village cess and a person brings a suit for declara- 

f w t ^ lafc , he ls n ° fc llable t0 Pay haq buha alleging 
that he does not come within the class of people 

liable to pay the same, the jurisdiction of the Civil 

vp°rv rt f£ S - barre .? as the mafc ter in dispute is the 
* hln ? u ^ s Pe°fc to which a suit of the 
class described in Cl. (j) would be concerned as its 

annW < i t ’ mafc i er V C1 ' ^ cannofc be interpreted as 
applying only to cases where the sole dispute is as 

i s 0 a th c e , a a “° Un ‘ Payable What Cl. (j) characterizes 
i f wl >ether a suit comes within it 

or not does not depend on the defence taken to the 

? , The !'®w that the Civil Court has jurisdic- 
tion t - h<S pIalntlffs olaim a declaration that 

not Hahl! CSS r are payable ’ the plaintiffs are 
not liable to pay by reason of not belonging to 

a sou e nd fr ° m r hl °« payment can be claimed, is^ot 
1 77 W°T r " 10ri °. r a Pphoation of the terms of 
i I wj. The claim is exactly tho counterpart nf 

out of lt the e90ri t bed in 0> - Hft pontiff 
out of the category of persons liable to the tax 

according to the village custom is only to hold 

‘be custom does not apply to the plaintiff or 

‘b a ‘ tbe Plaintiff is not liable for the tax : 33 P R 

1908 Approved; 67 PR 1905=113 P L R 1905 and 

7 Lah 173= A I R 1926 Lah 244=92 I G 1012 

R 6 Lah /04=A I R 1935 Lah 150= 
156 1 G 450, Reversed. [P 221 C 1,2; P 222 C 1, 2] 


V w 

J. L. Gover and J. R. Godfrey 

for Appellant. 

b ' ’ ■ • Subba Rao for Respondent. 

R S i r AT°u ge Rankin - — The appellant, 
bardar Mohammad Nawaz Khan, a Muslim 

is the principal proprietor of village Kot 

-bateh Khan m the district of Attock in 

the Punjab. According to the wajib-ul-arz 

?orw ar ?^ ^ me fck 0 settlement of 

iy04 the appellant as proprietor is entitled 
to realize a tax or cess called haq buha 

(door-tax). So far as material the entrv is 
as follows : 

Haq buha is realized annually from the kamins 
or non-proprietors living inside the abadi of our 
village at a rate ranging from Re. 1 to Rs 2 

Khan b only “ tak<m by Sardar Moham mad Nawaz 

Tho origina,! dispute in the present case 
was whether the appellant was entitled to 
claim this tax from one Parkasha Nand who 
was the head or mahant of an old shrine 
eadled Deri Baba Than Singh situafe In the 

eathl 0 ’ W ^° ha - S dled pendin S the liti. 

gation. The claim is not made against the 
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shrine as an institution or against any 
mahant by reason of his office, but is a 
claim preferred against the individual as 
being a non. proprietor of the village resid- 
ing therein. Chap. 7, Punjab Tenancy Act 
(16 of 1887) deals with jurisdiction and 
procedure, and the material parts of sub- 
s. (3), S. 77 therein, and of the definition 
section (S. 4) of the Act, are as follows : 

(3) The following suits shall be instituted in, 
and determined by Revenue Courts, and no other 
Court shall take cognizance of any dispute or 
matter with respect to which any such suit might 
be instituted : 

Provided that — 

(i) Where in a suit cognizable by and instituted 
in a Civil Court it becomes necessary to decide any 
matter which can under this sub-section be heard 
and determined only by a Revenue Court the Civil 
Court shall endorse upon the plaint the nature of 
the matter for decision and the particulars required 
by O. 7, R. 10, Civil P. C. and return the plaint 
for presentation to the Collector. 

* • • * 

(j) Suits for sums payable on account of village 

cesses or village expenses 

Section 4.— In this Act unless there is something 
repugnant in the subject or context: 

(12) 'Village cess, includes any cess, contribution 
or due which is customarily leviable within an 
estate and is neither a payment for the use of pri- 
vate property or for personal service nor imposed 
by or under any enactment for the time being in 
force. . . . • 

In addition to these provisions it may be 
noticed that the Act empowers a Revenue 
Court (with the sanction of the Court to 
which it is immediately subject) if it consi- 
ders that a question is more proper for 
decision by a Civil Court to require any 
party to a proceeding in the Revenue Court 
to institute a suit in the Civil Court for a 
decision on the question (S. 98). Also that 
the Act empowers either Civil or Revenue 
Court to refer to the High Court questions 
as to jurisdiction (S. 99) and contains pro- 
visions enabling the High Court where a 
suit has been determined by a Court of the 
wrong class to order that the decree be 
registered in the Court which had jurisdic- 
tion (S. 100). 

On 9th August 1925, the appellant sued 
Parkasha Nand in the Court of the Reve- 
nue Assistant at Attock for Rs. 28 — being 
two rupees for each of the 14 years 1912- 
25 inclusive — on account of haq buha, 
which the plaint alleged to be a village cess 
realizable from Parkasha Nand in terms of 
the wajib-ul-arz on the ground that he was 
a non-proprietor living in the abadi of the 
village. The claim for 14 years’ arrears was 
said to be saved from limitation by reason 


of the appellant’s minority. Parkasha Nand 
disputed that he lived in the abadi or was 
a non- proprietor or was within the class of 
persons liable to the tax or that he or his 
predecessors had ever paid or been asked 
to pay it. He also disputed the jurisdiction 
of the Revenue Court. On 17th November 
1925, the Revenue Assistant held that ho 
had jurisdiction, and on 5th January 1926, 
Parkasha Nand brought in the Court of the 
Subordinate Judge at Attock the suit out 
of which the present appeal has arisen. At 
that date the suit in the Revenue Court 
had not been decided, but Parkasha Nand 
referred to it in his plaint and asked for a 
declaration from the Civil Court that he was 
not liable to pay haq buha. After unsuccess- 
ful endeavours by him to obtain a stay of 
proceedings in the Revenue Court, judg- 
ment therein was given on 13th June 1927. 
The Revenue Assistant held that the cus- 
tom was valid, old and uniform and that 
Parkasha Nand was a non- proprietor, hav. 
ing a particular house as residence in the 
village: he also believed the evidence of a 
number of old sadhus connected with the 
shrine to the effect that previous mahante 
had paid the tax, and held that there was 
no evidence to prove that Parkasha Nand 
was exempt. An appeal was taken to the 
Collector from this decision, but before 
that appeal was decided, the Subordinate 
Judge, on 25th November 1927, having 
refused to stay the civil suit, gave judgment 
against Parkasha Nand upon the merits, 
holding that haq buha was a customary 
cess and that Parkasha Nand was liable to 
pay it; but finding that neither he nor his 
predecessors had paid it in the past. In 
the next month (9th December 1927), the- 
Collector dismissed his appeal from the 
Revenue Assistant, holding that haq buha 
was a village cess and that it had been 
paid in the past by previous mahants. 
Parkasha Nand, having appealed to the 
District Judge against the Subordinate 
Judge’s dismissal of his suit for a declara- 
tion, died while this appeal was pending 
and one Bhagta Nand was appointed by 
the District Judge (10th September 1928),. 
to be the appellant’s representative for the- 
purposes of the appeal. 

On 24th December 1928, the District 
Judge dismissed the appeal, holding that 
the Civil Court’s jurisdiction was ousted by 
sub-s. 3, S. 77 of the Aot of 1887 and 
that in any case the matter was res judi- 
cata by reason of the decision of the Reve- 
nue Courts. On the merits he rejected thfr 
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contention that Parkasba Nand was not a 
non. proprietor or was not resident in the 
village, but he held that neither Parkasha 
Nand nor any predecessor of his had ever 
paid haq buha; and that the custom did 
not apply to a person holding so peculiar a 
position as the mahant of the shrine. Prom 
this decree a second appeal was preferred 
by Bhagta Nand to the High Court at 
Lahore : this was heard and dismissed by 
Johnstone J. on 28th October 1930, on the 
ground that the suit was not cognizable by 
a Civil Court. A Letters Patent Appeal 
having been brought by leave of the learn, 
ed Judge to a Division Bench, Tek Chand 
and Monroe JJ., on 16th May 1934, 
reversed all the previous decrees in the 
suit, held that the suit was within the 
jurisdiction of the Subordinate Judge; and 
fu -District Judge had found as a fact 
that the village custom did not apply to a 
mahant of the shrine, held that the suit 
tor a declaration must succeed. Thereafter 
this appeal to His Majesty was brought 
by special leave from the decree of the 
Division Bench and by an order of the 
High Court dated 6fch April 1936, the 
Gurdwara Committee, Panja Sahib, was 
appointed to contest the appeal in place of 

Bhagta Nand for reasons to which their 
Lordships see no need to refer. 

Mr. Gover in his argument for the 
appellant took two points : (l) that the 
suit brought in the Court of the Subordi- 
nate Judge for a declaration that the 
appellant was not entitled to demand any 
amount from Parkasha Nand as haq buha 
was one of which that Court was forbidden 
to take cognizance by the terms of sub. 
s. W, S. 77 above quoted; (2) that the 
matter was concluded by the decision of 

Thm? 9 r nTv, OU ^ fc ~ thafc is res i udi cata. 

Their Lordships do not find it necessary 

5,0 V h ®. S u C ° nd P0int 0n the fir st 

pomt their Lordships are of opinion that 

l contention is right, but they 

had the suit brought in the Civil Court 

V “n 4 t0 deolare that haq buha was 
not a village cess within the meaning of 

188 J and that ‘he Revenue 
C had not jurisdiction in respect 
thereof, such a suit could not have been 

^fi r u d0 o- aS -, 1 ^ COmpetenfc - ° n Principle it is 
[for the Civil Court to determine in the last 

resort the limits of the powers of a Court 

of speoial jurisdiction and no statutory pro 

vision to the contrary has been drawn to 

their Lordships attention ill the present 


case. It is however found or assumed by 
all the Courts in the present case that haq 
buha is leviable in this village by custom 
and is therefore a village cess: Johnstone J 
in his judgment states that in his Court 
this was agreed and the Division Bench 
clearly proceeded on that view. 

Haq buha being a village cess, S. 77 not 
ooly requires that a suit to recover sums 
payable . on account thereof should be 
brought in the Revenue Court but forbids 
any other Court to take cognizance of “any 
dispute or matter with respect to which 
any such suit might be instituted.” Their 
oraships see no way of interpreting these 
words which would exclude from their 
scope the question of the liability of Par- 
kasha Nand or any other person to pay the 
ce ss Hys suit was not a “suit for a sum 
payable within Cl. (j) because it was a 
suit for a declaration negativing his liabi. 
nty, but it raised a matter with respect to 
which a suit under Cl. (j) might have been 
instituted. The purpose of the prohibition 
m sub-s. (3) is to prevent claims which are 
intended to be decided by the Reveoue 

b01n g ln eff 0 ct carried before the 
Civil Court by altering the form in which 
the matter is raised. As many matters 
are brought under sub-s. (3), S. 77, it is 
important t° notice that the mere fact that 
the dispute or matter” is one which might 
arise incidentally in a suit of the character 
mentioned ,n such a clause as (j) i a not 
sufficient to exclude it from the jurisdiction 
of the Civil Court. For example, the ordi- 
nary suit in the Civil Court for declaration 
of title to immovable property would not 
become incompetent merely by reason that 
one consequence of the plaintiff getting a 
decree would be that as a proprietor he 
could not be charged with village cess. In 
such a title suit the “dispute or matter” of 
the action would not be the question of the 
plaintiff s liability to village cess. Of the 
present case it is clear that the matter in 
dispute is the very thing with respect to 
which a suit of the class described in (j)i 
would be concerned as its subject-matter.' 
Aheir Lordsinps are m agreement with the 
Fifil Bench decision of the Chief Court of 
the Punjab in 33 P R 1908. 1 The claim 
(according to the report) was for a declara 
tion that the plaintiffs as occupancy tenants 
were not liable to pay haq buha and 

.rsa ot ° 8 ihe 
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Liability for the payment of a cess alleged to 
exist in the village is the subject matter of the 
dispute and the dispute or matter is one in regard 
to which a suit could be brought under S. 77 (3) (j). 
We think that a suit like the present for a dec- 
laration is of the same nature as a reply to a suit 
under S. 77 (j), which suit is clearly triable by a 
Revenue Court ; and the mere fact that the form 
of the suit is one for a declaration that the cess is 
not payable, instead of an assertion that a definite 
sum is payable by way of cess, does not alter its 
character, or give the Civil Courts jurisdiction, 
when the dispute or matter itself is clearly one as 
to which a suit could be brought under S. 77 (3)(j). 

This principle was not followed in the 
present case by the learned Judges who 
heard the Letters Patent Appeal, partly 
because of other decisions but chiefly 
because the Full Bench found in a case 
which had been previously decided by one 
of its members, 67 P R 1905, 2 a distinction 
which they deemed to be applicable to the 
present case. In that case the Civil Court 
had been held competent to entertain a 
suit for a declaration that certain village 
dues were recoverable only from kamins 
who construct houses on land belonging to 
proprietors and that the plaintiffs as 
owners of their houses and cultivators were 
not liable therefor. The learned Chief 
Judge considered that “the dispute must be 
closely allied to the suit, in this case a 
suit for a sum payable” and that this could 
not be said of a suit for a declaration that 
the plaintiffs “shall be lifted out of a cate- 
gory affected by a clause in the wajib-ul- 
arz under which they are liable to pay 
kamiana”. The Division Bench in the pre- 
sent case regarded the Full Benoh decision 
as explained by the fact that the plaintiffs 
,in the Full Bench case had asked for a 
declaration that haq buha was not leviable 
at all in the village — a circumstance which 
they discovered from the record. Their 
view was that the Civil Court has jurisdic- 
tion where the plaintiffs claim a declara- 
tion that though certain cesses are payable 
the plaintiffs are not liable to pay by rea- 
son of not belonging to classes from which 
i payment can be claimed. Their Lordships 
'cannot accept this as a sound construction 
|or application of the terms of S. 77 (3). If 
the Revenue Court is the only Court com- 
petent to try a suit for a declaration that 
no haq buha is leviable at all in the village, 
it is impossible to hold that the Civil Court 
can try a suit for a declaration that the 
plaintiff is not a member of the class liable 
therefor. The latter claim is more exaotly 

2. Seikh Muhammad v. Habib Khan, (1905) 67 
P R 1905=113 P L R 1905. 


the counterpart of the suit described in Cl. * 
(j) than the former, but both are suits 
which have for their subject-matter the 
liability of the plaintiffs for the cess. To 
lift the plaintiff out of the category of per- 
sons liable to the tax according to the 
village custom is only to hold that the 
custom does not apply to the plaintiff or 
that the plaintiff is not liable for the tax. 
The decision in 67 P R 1905 3 is in their 
Lordships’ view open to the criticizm that 
it permitted the fact that the plaintiff’s 
suit was for relief of a very different kind 
from that mentioned in Cl. (j) to obscure 
the fact that what the Act calls “ the dis- 
pute or matter” was the same in both. A 
suit to take the plaintiff out of any other 
category than that defined by a custom as 
to village cesses or expenses would not be 
rendered incompetent by the section so far 
as Cl. (j) is concerned ; and if the suit was 
not a suit about the custom or the plain- 
tiff’s liability under the custom, it would 
be equally competent notwithstanding that 
the plaintiff’s rights in the subject-matter 
of the suit depended upon his proving 
something which would be inconsistent 
with his being liable under the custom. 
After all, the same “category” may be 
employed for many different purposes. 
Their Lordships are of opinion that 67 
P R 1905 3 and the oases which follow it 
(e. g. 7 Lah 173 3 ) should be overruled. 

It was suggested in argument for the- 
respondents that Cl. (j)must be interpreted 
as applying only to oases where the sole dis- 
pute is as to the amount payable, but this 
is not consistent with the language of the 
statute or with the decisions. What Cl. (j) 
characterizes is a class of claim : whether a 
suit comes within it or not does not depend 
on the defence taken to the claim. Their 
Lordships think it convenient to notice- 
that the sole question before the Civil as 
before the Revenue Court was the liability 
of Parkasha Nand, deceased, to pay the cess 
in his lifetime. Neither the shrine nor thfr 
office of mahant nor any successor or Par- 
kasha Nand was a party to either suit or ie 
bound by the result. If in the future any 
claim for the cess be made against a suc- 
cessor of Parkasha Nand it will presum- 
ably be against him personally and as ax* 
individual, and he will not be precluded 
from contesting it anew. In view of the 
divergence of opinion disclosed by the pre- 
sent case upon the question whether a 

3. Singh Ram v7 Kala7 (1926) 13 A I R Lah 244 
=92 I C 1012=7 Lah 173=27 P L R 70. 
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mahanfc of such a shrine as Deri Baba 
Than Singh is within the custom of this 
village, any Revenue Court will doubtless 
scrutinize the evidence as to the scope of 
the custom with especial care, unless indeed 
it sees fit to use its powers under S. 98. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed 
and the suit dismissed with costs through- 
out. 

D.s./r.K. Appeal allowed . 

Solicitors for Appellant — 

Sharpe Pritchard & Co. 

Solicitors for Respondent — 

Hy. S. L. Polak & Co. 
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(From Rangoon) 

12th May 1938 

Lord Wright, Sir Shadi Lad 
and Sir George Rankin 

Maung Po Hla and another — 

Appellants. 

v. 

Ma Ngwe Sint and others — 

. Respondents. 

. "27 Council Appeals Nos. 47 and 74 
of iyo7« 

Mortgage— Mortgage of paddy land — 
gagor alleging discharge of debt, by delivery of 

paddy to mortgagee’s milb- On considering 

evidence loan held made to enable mortgagor 
to procure and deliver paddy to mortgagee”. 

o“ , p.dd, B40r,8age heW dischar 6 ed »>y delivery 

t W thTrf ° i tgage ° f paddy lar > d the defence 
was that the mortgage debts had been paid off bv 

Tho m PP J y o£ paddy to the mortgagee’s rice mill/ 
/he “° r r t tgag0r /aid that the loans were madTby 
de 1 a i v“ 0 » e ‘°v enaWe mortgagor to obtain and 
paddy t0 be mill6d by the mortgagee The 
®. 8 0880 , was that the monies lent by him 

were lent as an investment upon a high rate nf 

interest and upon security of the land : 

pr^abilit^o/fl the P^ 080 of estimating the 
i • of the case local knowledge was narH 

fMPP 

investment upon the securit/ of thTland & The 
purpose of the loans was to na l 

mills r0C ?t re “ t de ;r er Paddy t0 the m“°tgl g g a e 8 e°s 

mills. It was for the mortgagor to prove that; 8 Hi* 

f pald ’ bufc if the evidence given on 

been discharged^Xlfhstendhig Sit^SSS^bSl^ 

srfikKr have “Hit | 


A. M. Dunne and R. W. Leach 

for Appellants . 

A. Pennell for Respondents. 

Sir George Rankin.— In this case two 
appeals from the High Court at Rangoon 
have been consolidated. They arise out of 
two mortgage suits brought by the appel- 
lants m the District Court of Pyapon. Ia 
each suit there were three defendants— 
two of whom were impleaded in both suits 
n Appeal No. 47, the mortgage sued upon 
was a sub-mortgage of some 125 aches of 
paddy land in Pyapon township to secure 
a loan of Rs. 7000 with interest at 18 per 
cent, per annum. In Appeal No. 74 the 
mortgage sued upon was of four pieces of 
paddy land in the same township to secure 
a loan of Rs. 13,000 with interest at 16* 
per cent, per annum. These mortgages 

J er ® effecte ^, b y registered deeds both 
dated 23rd September 1924. The appel 
lants suit to enforce the sub-mortgage was 
brought on 19th June 1933, and their 

1934 Th°e er f lnOrt8afi0 ° D 23rd Ja ™ar y 
iyd4. The suits came on for hearing 

October 1934 and October 1935, respec 

tiyely, before different Judges in the sam^ 

District Court and in each case the plain 
tiffs succeeded at the trial in obtaining i 

CThe ary b T ree /° r u Sale ° Q the footing 

that the whole of the loan and of the 
interest due under the morteaee deni „ 

Court^h UDP d id ' ° n , a PP ea l to the Hig^ 
Court th ese decrees (dated 31st October 

1934 and 9th October 1935) were set 

aside and both suits were dismissed on 

and ^TThn th f u hole of the debt 
and of the interest had in each case 

been satisfied and discharged before the 
BagulevJT lin^ CoUrt (Mya Bu and 

w» & o„ e ",r 

“heTS”? <£ 

the Cenrf’t ^.^e review was to confirm 

b„ 1935 ^;° rl8ma tu 66 ° f I4fch Novem. 

Der 1935, dismissing the suit. In the case 

upon the other mortgage there was a dif 

ference of opinion between the two learned 

Judges of the Appellate Bench ^ 

and Mya B„ JJ ) and the Ze ™ nd?? 

My. Bu J„ .uJJVetSr-Z 

missed the suit. appeal and dis. 

b o th^ suits ^ he^ HI g h & C o u r ^ ts °th 

mortgage debts had been paid off by th? 
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supply of paddy to the plaintiffs’ rice mills. 
The mortgagors in the case of the sub- 
mortgage were Sein Su and his mother : in 
the case of the other mortgage Sein Su, 
his mother and his brother Sein Kar. The 
plaintiffs Po Hla and Po Cho are Chinese 
brothers who owned rice mills at and near 
Rangoon. The defendants say that the 
•loans were made by the plaintiffs to enable 
the defendants to obtain and deliver paddy 
to be milled by the plaintiffs. The High 
Court has accepted the defendants’ evi- 
dence !n respect of the following deliveries 
the value whereof has, in the opinion of the 
High Court, been proved to exceed the 
sums due upon the mortgages in suit : 

2515 baskets of Ngasein paddy on 28th Septem- 
ber 1924. 

22G7 baskets of Ngasein paddy on 29th October 

1924. 

6006 baskets of Kauknyin paddy in October 

1925. 

4000 baskets of Midon paddy in December 1927. 

The defendants say that they have from 
'time to time endeavoured to get the plain- 

• tiffs to come to a settlement as to the exact 
sums due in respect of these deliveries and 
they produce accounts purporting to show 
the cost to the defendants of these consign- 
ments. The plaintiffs’ case is that the 

• monies lent by them were lent as an in- 
vestment upon a high rate of interest and 

• upon security of the land : though no doubt 
- the defendants wanted the money to trade 

• with. The plaintiffs have been in posses- 
sion throughout of the mortgage deeds and 

. no receipt for any principal or interest 

■ has, at any time, been given or indorsed 
thereon. Upon the question of the deliveries 
of paddy the plaintiffs produce no accounts 
saying that their practice is to destroy 
their accounts after three years. The plain- 
tiffs do not deny that paddy was at times 

• delivered to their mills by the defendants, 

• but say that the transactions were settled 
at the time. This the defendants deny save 
that it is agreed that Rs. 1000 was paid 
at the time of delivery on account of the 
sum due in respect of the 4000 baskets of 
Midon paddy. 

The controversy is clearly one of fact. 
It has given much difficulty to the Courts 

■ in Burma : the two District Judges and 
Mackney J. being in favour of the plaintiffs, 
while Mya Bu, Baguley and Mosely JJ. were 
in favour of the defendants. For the purpose 
of estimating the probabilities of the case 
local knowledge is particularly important : 
and the learned Judges of the High Court 


at Rangoon are in this respect specially qua- 
lified — in some cases by long experience of 
the paddy market in Burma ; whereas the 
habits and business methods of Chinese 
rice millers and of Burman cultivators are 
matters upon which their Lordships have 
no special means of knowledge. Upon al 
careful examination of the evidence, theirl 
Lordships are not prepared to dissent from! 
the conclusions arrived at by the High! 
Court. They think it proved that paddy 
was delivered to the plaintiffs’ mills as 
alleged by the defendants, and they do 
not accept the contention that the loans 
were made by the plaintiffs merely as 
an investment upon the security of the 
land. They agree with the majority of 
the Judges in the High Court in think- 
ing that the purpose of the loans was to 
enable the defendants to procure and deli- 
ver paddy to the plaintiffs’ mills. They 
think that the sub-mortgage was not at all 
a likely choice on the part of the plaintiffs 
if they were merely seeking an investment, 
and that it is improbable that the plaintiffs 
should have settled with the defendants in 
respect of transactions in paddy without 
retaining anything in respect of the inter- 
est due upon the mortgages. The plaintiffs’ 
explanation of the absence of all accounts — 
that their practice is to destroy all accounts 
after three years — cannot in their Lord- 
ships’ opinion be readily accepted. It is for 
the defendants to prove that the loans were 
repaid, but if the evidence given on their 
behalf be accepted as true, the burden has 
been discharged notwithstanding that more 

business-like methods would have enabled 

* 

them to give better proof. While the case 
presents some difficulty their Lordships 
think that the reasons given by the High 
Court, and in particular by Mosely J. who 
was the last Judge to deal with the matter 
are sufficient to justify the decrees appealed 
from. They will humbly advise Hi9 Majesty 
that the appeals should be dismissed with 
costs. 

d.s./r.k. Appeals dismissed . 

Solicitors for Appellants — 

Gardhyell & Co. 

Solicitors for Respondents — 

J. E. Lambert. 
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A. I. R. 1938 Privy Council 225 

(From Ceylon) 

27th May 1938 

XjORD Thankerton, Lord Romer 
and Sir George Rankin. 

Carson & Go. Ltd. — Appellant. 

v. 

Dorothy Margaret Catherine Hulme- 
King — Respondent. 

Privy Council Appeal No. 42 of 1937. 

(a) Bond Construction — Clause in bond that 
stated account of balance in writing and signed 
by directors conclusive proof — Directors held 

not entitled to bring within bond indebtedness 
not covered by it. 

A clause in a bond provided as follows : “ 
and also any balance of account which may be 
found due by the said obligor to the said com- 
pany and of which said balance a stated account 
in writing made out of the books of the said com- 
pany signed and certified by the directors for the 
time being of the said company shall be suffi- 
cient at law and conclusive proof without any 
other document or voucher to support the same” : 

Held such a clause could not entitle the 
directors to bring an indebtedness not covered by 
the bond within the bond. [p 226 C 2] 

(b) Deed — Construction — Stamp duty paid 
on mortgage bond in respect of certain amount 
—Mortgagee cannot contend that real amount 
<Iue under bond is larger* 

^rr a , Wh °^ S . paid stam P dut y on a bond 

on the footing that it was only for a certain exist- 
Ing debt, cannot afterwards be heard, by main- 
taining another construction, to say that the real 
amount was larger and to thereby admit that the 
revenue was defrauded of the duty on the excess. 

[P 228 c n 

Harold Murphy, L. M. D. deSilva and 
Clive Bert — for Appellant. 

Stephen Chapman — for Respondent. 

Lord Thankerton. — The present suit 
■was instituted by the appellant for recovery 
of a sum of Es. 60,730/57 and interest as 
due under mortgage bond No. 189 dated 
23rd July 1930, executed by the respon. 

rfVo'\ VO T Ur ° f the a PPeHant. By decree 
dated 25th June 1935, the District Court 

of Colombo entered decree awarding the 

appellant the said sum and interest. On 

appeal, this decree was amended by the 

decree of the Supreme Court of Ceylon 

dated 5th February 1937, so as to award 
the sum of Es. 10,504/79 with interest to 
the appellant, who now appeals against 
their demsion, and asks that the decree of 
the District Court should be restored. It 
is agreed that the difference between the 
sums awarded respectively by the District 
Court and the Supreme Court is repre 
Rented by a sum of Rs. 43,278/52, which 

M m P kb"L C c!"“ b0 


under the mortgage bond, and which the 
respondent denies to be so recoverable. 
The determination of the dispute depends 
partly on the proper construction of the 
bond, and partly on the true view of the 
somewhat unusual circumstances which 
surrounded its execution. For some time 
prior to July 1930 the respondent, who 
owned estates in the Island, had employed 
the appellant to manage them. The appel- 
lant appears to have been in the habit of 
making remittances to her from time to 
time, in anticipation of the receipt of the 
income from the estates, which was mostly 
derived from the production and sale of 
rubber and copra. These advances appear 
to have been so far financed by the appel- 
lant by an overdraft account with its bank 
in its own name. The serious depreciation 
in the prices of rubber and copra and the 
large amount of the respondent’s indebted- 
ness led the appellant in June 1930, to ask 
the respondent to give it real security for 
the debt. At this time the respondent was 
absent from the Island, and Mr. P. G. 
Cooke, a proctor, who held her power of 
attorney, represented her. Through Mr. 
Cooke, the respondent agreed to grant a 
secondary open bond over her Dicklande 
estate, and on 23rd July 1930, the mort- 
gage bond, here in question, was signed by 
Mr. Cooke as her attorney, and it was 
registered on 26th July 1930. 

It is an established fact that on 22nd July 
1930, prior to the transactions about to be 
referred to, the defendant was indebted to 
the appellant in the sum of Rs. 53,783/31 of 
which Rs. 10,504/79 had been financed by 
means of the appellant’s overdraft from 
the bank. On the suggestion of Mr. Cooke, 

. , S3 in the respondent’s 

interest, an arrangement was made bet- 
ween him and the appellant, with the sole 
view of reducing the amount of stamp duty 
to be paid on the mortgage bond. This 
arrangement is not stated in writing, but 
it was spoken to in the evidence of Mr. 
Matthews, the accountant of the plaintiff 
company, and by Mr. Cooke, and the 
carrying out of the arrangement is evi- 
denced by certain documents. 

It will be convenient to state at once the 
contentions of the appellant before their 
Lordships; they were as follows : (l) That 
by the carrying out of the arrangement 
the respondent s debt to the appellant was 
discharged to the extent of Rs. 43,278/52 
prior to the execution of the mortgage 
bond on 23rd July 1930. That the bond 
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only covered the balance of Rs. 10,504/79, 
so far as existing debt was concerned. That, 
on 25th July 1930, a further advance of 
Rs. 43,278/52 was made by the appellant 
to the respondent, which was covered by 
the bond as a future advance; and that it 
was rightly included in arriving at the 
balance sued for; (2) alternatively, if it 
were held that the appellant’s debt was not 
so discharged to the extent of Rs. 43,278/52 
prior to the execution of the bond, that it 
was covered, as existing debt, by the terms 
of the bond, and was rightly included in 
arriving at the balance sued for; (3) that, 
apart from the foregoing contentions, the 
balance sued for, being signed and certified 
by the directors as provided in the bond 
was sufficient at law and conclusive proof 
of the respondent’s liability under the bond 
without any other document or voucher to 
support the same, as provided in the bond. 

The material portions of the mortgage 
bond are as follows : 

And whereas the said obligor is indebted unto Car- 
son and Company Limited a Company duly incor- 
porated under the Ceylon Joint Stock Companies 
Ordinances and having its registered office at the 
Australia Buildings in the Fort of Colombo afore- 
said (hereinafter sometimes called and referred to 
as the said company which term or expression as 
herein used shall where the context so requires 
or admits mean and include the said Carson & Co. 
Ltd. its successors and assigns) in the sum of 
Rs. 10,504/79 of lawful money of Ceylon. 

And whereas the said obligor has requested the 
said Company to lend and advance to her such 
further sum and sums of money as the said Com- 
pany may in its absolute discretion think fit 
which the said Company has agreed to do on the 
said obligor entering into and executing these pre- 
sents and giving and granting tho security herein- 
after mentioned. 

Now Know Ye and these presents Witness that 
the said obligor doth hereby for herself and her 
heirs, executors and administrators covenant and 
agree with and bind and oblige herself, her heirs, 
executors and administrators to tho said Company 
that she the said obligor and her aforewritton 
shall and will on six calendar months’ notice in 
writing being given to horor her aforewritten well 
and truly pay or cause to be paid in Colombo 
aforesaid to tho said Company all and every the 
sums and sum of money now duo owing and pay- 
able and which shall or may at any time and 
from time to time and at all times hereafter be or 
become due owing and payablo to the said Com- 
pany by the said obligor upon or in respect of any 
loans and advances or payments made or to be 
made by the said Company to or for tho use or 
accommodation or on account of the said obligor 
or upon or in respect of any account or transac- 
tions whatsoever between the said obligor and tho 
said Company or upon or in respect of any over- 
draft obtained by the said Company for and on 
behalf of the said obligor together with interest 
thereon at the rate of eight per cent, per annum 
from the date or respective dates of such payments 


or advances and also any balance of account 
which may be found due by the said obligor to 
the said Company and of which said balance a 
stated account in writing made out of the books of 
the said Company and signed and certified by the 
Directors for the time being of the said Company 
shall be sufficient at law and conclusive proof 
without any other Document or Voucher to sup. 
port the same. 

The la9b contention of the appellant 
may be disposed of first, and it is enough 
to say that the stated account in writing 
bringing out the balance sued for, which is 
certified by seven directors of the appel- 
lant company, shows on the face of it that 
the indebtedness of Rs. 43,278/52, which 
is in question, is taken into computation, 
and, if that indebtedness is not covered by 
the bond, such a clause cannot entitle the 
directors to bring it within the bond. 
Accordingly the third contention fails. The 
appellant’s main contention however was 1 
the first one, and it is necessary to consider 
carefully the steps taken to secure reduc- 
tion of the stamp duty, in order to see 
whether they effected at the same time the 
discharge of the defendant’s indebtedness 
to the extent of Rs. 43,278/52. The appel- 
lant’s case is that, under the arrangement 
made with Mr. Cooke, the appellant 
advanced to Mr. Cooke personally the 
amount necessary to discharge the respon- 
dent’s indebtedness to the appellant to the 
extent of Rs. 43,278/52, and that Mr. 
Cooke did so discharge the respondent’s 
indebtedness by a cheque drawn against 
the said advance; that this was done prior 
to the execution of the bond; that, on 25th 
July 1930, after the execution of the bond, 
the appellant, on Mr. Cooke’s instructions, 
made a fresh advance of Rs. 43,278/52 to 
the respondent, which was used to dis- 
charge Mr. Cooke’s indebtedness to the 
appellant. The evidence may now be exa- 
mined to see what the reality of this trans- 
action, which admittedly resulted in stamp 
duty being paid on the footing that the 
existing debt of the respondent was Rs. 
10,504/79, was in a question between the 
appellant and the respondent. On 22nd 
July 1930, the day before the execution of 
the bond, the appellant and Mr. Cooke 
exchanged cheques. In the first place, the 
appellant wrote Mr. Cooke a letter the 
material part of which is as follows : 

Dear Sir, 

Mrs. Daisy Hulme-King . 

Wo have pleasure, as arranged, in handing yon 
chequo in favour of the above for Rs. 45,278/52 
and shall bo glad to receive your cheque for a like 
amount in due course. 
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The cheque was drawn on the National 
Bank of India, Colombo, in favour of ' Mrs. 
Daisy Hulme-King” or order, and it will 
be noted that it was for an amount exceed- 
ing the indebtedness in question by Bupees 
2000. The cheque was evidently endorsed 
by Mr. Cooke, as the defendant’s attorney, 
with the addition of Please credit my a/c. 
P. G. Cooke’’ and presented to the Bank. 
From a note Payee s endorsement required 
22.7.30.”, it may be inferred that the 
Bank declined to accept the attorney’s 
endorsement in his own favour and returned 
the cheque. The original payee’s name was 
then deleted and replaced by “P. G. Cooke” 
as the payee, and the alteration initialled by 
the drawers, and the original endorsement 
and its addition, and the Bank’s memoran- 
dum were all deleted. The cheque was 
then endorsed by Mr. Cooke in his own 
name. It may. be assumed from the word 
transfer marked on the cheque that it 
was again presented to the Bank, but there 
is no information as to the day on which 

t 7 as P/ esen * e< 3. On the same day, 22nd 
July, Mr. Cooke wrote to the appellant 

«97S/?0 a - Ch T> 6 1D y ° Ur faV ° Ur f0r Es ' 
45,278/52 in settlement of the amount due 

to you by Mrs. Daisy Hulme.King, the 

receipt of which kindly acknowledge”. This 

, drawn on the National 
ank of India, Colombo, and was signed by 

■R O °v 0 K Pe ^u Onally ' Ifc was endorsed to 

the appeIIant - a nd is marked 
by the Bank as paid on 25th July, two 

days after the execution of the bond The 
appellants letter to Mr. Cooke acknow. 
edging receipt of this cheque is dated 24th 

ZZi a ,T u ffcer the exe cution of the 
bond. It will be noticed that it is also in 

excess of the indebtedness by Bs. 2000. 

hat completes the documentary evidence 
as to the alleged discharge of the indebted- 
ness in question. There remains the evi 

Mr C Ma°tth ' ^ aUhews and Mr. Cooke. 

M h^ tth d .- d not speak to this matter 

m his examination. in. chief, hut in cross, 
examination he stated : 


th°° ke ° £ 

ArA ^ep^ 3 

wouhl^before F T * 

tion of the account of thT 


Mr. Cooke wrote to us. His instructions were to 

Z n 4 -l’° 00 *° debit of the defendant and 
oredit Mr. Cooke in Carsons’ books. 

To Court : “I gave a cheque for Rs. 45,000 to 

b»ct C K° 0ke 1® a J 0aD t0 him P 0rsona Hy- He paid it 
back by instructing us to debit the defendant with 

these various amounts and credit him . . We 

®“ t ® red lato this manipulation at defendant’s 
request. As a result of our agreeing to it we took 
a bond for Rs. 10,504/79 and now seek to charge 

bond W 43 ’f ?/ 52 affcer the execution of the 
bond. We regard it as a future advance but we 

received instructions from Mr. Cooke to credit his 

account and debit the defendant. It was a repay 

ment of the amount that Mr. Cooke had borrowed" 
on account of the defendant.” 

To Court : “Rs. 45,000 is paid by Mr. Cooke as 
an advance on behalf of the defendant. We do not 

its. 1 *-' E '- 4S ' Mo - 

Re-examined: “The cheque which was acknow 

th d e 8 credIt P of 2 m r e K° r i?* 24 ‘ h August) was sent to 
T , of * 3U r bank account and realized on 

tw tv Uly i ; Mr- Cooke ’ s instructions to us were 
that the cheque was to be credited to Mrs Hulme 

ft Mr* p C “v“ nt ' In P ursua, nce of the instructions 

£ 5S BB f b CSfflfS=irS 

OnnlL 193 °;Subsequently we were told by Mr 
Cooke to credit his account with Rs 43 97 «/*o 

and to debit Mrs. Hulme-King. That ret ni JI 7 ? 

Rs. 24,339/50 and 18,939/02 shown in 

‘ beda . te 25th J uiy 1930. These instructions were 

given to me expressly by Mr Cooke nc off Were 
for the defendant, s'o fa'r as lknow Mr. Cook^ 

basis.” WaS Pay th ® Stam P dut y °n a reduced 


nm ThlS ( . eVldenCe ’ 10039 as to botb dates and 

twTh ’ Se6n lf t0 Pr ° ve ’ 80 far as ^ goes, 
P hat , t , he appellanfc , though it received Mr. 

? 0 °°5” ch , e ^ e ?« 22nd July took no steps 
to acknowledge it, or act on it, or to alter 

° f th .° defendant’s indebtedness 
after the execution of the bond. It further 

“ ak ® 3 °^ e fu that the a PP e hant throughout 

accepted the instructions of Mr. Cook as 

given in his capacity as the defendant’s 

attorney. It is enough to cite two passages 

from the evidence of Mr. Cooke, viz : 8 

T° Court: ‘‘Carsons gave a cheque for Rs 45 non 
as a personal loan to me If tw „ , » 000 

on behalf of Mrs. Hulme’. King her ^ndehfeS m ° 

would have increased. In their ^honka T ndebfcedn ess 

I was debited with that amounfc^ u ?. der ^and 

the moment that I was indoKfl^ 1 *. ^ ldered for 
Rs 45 000 T nai/i n uaebted to Carsons in 

them by defendant 1 soThat he’ * 3 ’£°u ° dd due to 

Rs. 10,000 odd subject to mv lr ? debfcedness was 

on, so that I could get the hnn)T m ° ney later 

footing that Rs. 10 504/7Q drawn on the 

lent. Afterwards when fch ® “ oney to bo 

as wh0n she was redebited with 


r 
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Rs. 43,278/52 her account rose, on the under- 
standing that the money w as to be appropriated 
by Carsons in view of the money I had borrowed. 

I was saving my own principal Rs. 600 or 700. 

Re-examined : “It was never intended that the 
result of the arrangement was to wipe out Rupees 
43,278/52 of the defendant’s liability.” 

To Mr. Pereira : “I did not get the difference of 
Rs. 2000. I do not know what happened to the 
difference of Rs. 2000 or how it was applied.” 

In their Lordships’ opinion, this evi- 
dence makes it clear that the only reality 
about the transaction was the reduction in 
stamp duty, that it was never intended 
that the appellant should have recourse 
against anyone except the respondent for 
the Rs. 43,278/52, and that, in any event, 
the evidence does not sufficiently prove 
♦ that the defendant was — even temporarily 
— discharged of that indebtedness. Accord- 
ingly the main contention of the appellant 
fails. The remaining contention of the 
appellant — the second one — is that, assum- 
ing that the indebtedness in question was 
not discharged, it was covered by the terms 
of the bond. While, on construction, their 
Lordships are inclined to the view that the 
terms of the bond show that “all and every 
the sums and sum of money now due owing 
and payable” is confined to the sum of 
Rs. 10,504/79 referred to in the narrative 
of the bond, it is unnecessary to decide this 
Iquestion, for their Lordships are clearly of 
lopinion that the appellant, having paid 
duty on the bond on the footing that it 
was only for Rs. 10,504/79 of existing 
debt, cannot now be heard, by maintaining 
another construction, to say that the real 
amount was larger and to thereby admit 
that the revenue was defrauded of the duty 
due on the excess. Their Lordships should 
add that the only question before them 
was whether the Rs. 43,278/52 was cover- 
ed by the bond. In answer to a question 
by their Lordships, the appellant’s counsel 
stated that he did not raise any question 
of the defendant’s personal liability apart 
from the bond. Their Lordships are there- 
fore of opinion that the appeal fails, and 
they will humbly advise His Majesty that 
it should be dismissed with costs, and that 
the judgment and decree of the Supreme 
Court dated 5th February 1937 should be 
affirmed. 

K.S./r.k. Appeal dismissed . 

Solicitors for Appellant — 

Stephenson Harwood & Tatham. 

Solicitors for Respondent — O. A. Cayley. 


A. I. R. 1938 Priyy Council 228 

( From Bombay) 

47th June 1938 

Lord Thankerton, Lord Romer, 

Sir Lancelot Sanderson, Sir Shadi 
Lal and Sir George Rankin. 

Nathu Ramu Mahajan and others — 

Appellants. 

v. 

Gangabai — Respondent. 

Privy Council Appeal No. 58 of 1936. 

Hindu Law — Will — Construction — Guiding 
principles explained. 

The Hindu law, no less than the English law 
points to the intention as the element by which 
Courts are to be guided in determining the effect 
of a testamentary disposition ; nor is there any 
difference between the one law and the other as to 
the materials from which the intention is to be 
collected. Primarily the words of the will are to be 
considered. They convey the expression of the 
testator’s wishes; but the meaning to be attached 
to them may be affected by surrounding circum- 
stances and where this is the case those circum- 
stances no doubt must be regarded. Amongst the 
circumstances thus to be regarded, is the law of 
the country under which the will is made and 
its dispositions are to be carried out. If that law 
has attached to particular words a particular 
meaning, or to a particular disposition a particular 
effect, it must bo assumed that the testator, in 
the dispositions which he has made, had regard 
to that meaning or to that effect, unless the 
language of the will or the surrounding circum- 
stances displace that assumption : 6 MIA 526 
(PC) t Rcl.07i. [P 229 Cl] 

Where a will provided that a widow in default 
of her adoption under certain conditions was to 
enjoy the estate for a lifetime and manage it in 
consultation with a person A , then if the widow 
does not adopt accordingly, she is entitled to take 
possession of estato and enjoy its income and if 
that particular person A dies, she is not bound to 
consult the executors of .4 in managing the estate. 

[P 229 0 2] 

P. V. Subba Row — for Appellants . 

Sir Thomas Strangman, Sir Hari Singh 
Gour and G. Bagram — for Respon - 
dent . 

Sir Shadi Lal, — This appeal arises 
out of an aotion brought by the respon- 
dent, Gangabai, for the recovery from her 
brother-in-law, Ramu Ganpat, of the pos- 
session of her husband’s estate ; and also 
for an account of the management of that 
estate. The husband, Dhanaji Dula Maha- 
jan, died on 24th June 1907, leaving a will 
made by him on 21st June 1907. The 
Courts in India have concurred in holding 
that the will propounded in this case was 
duly made by the testator ; and that he 
had, at that time, a disposing mind. It 
appears that after the death of her hus- 
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band, Gangabai and Eamu Ganpat, took 
possession of the estate, but that the 
latter alone was in charge of its manage- 
ment. He however fell out with his sister- 
in-law, with the result, that she brought 
the present suit as stated above. The trial 
Court dismissed the suit, but against the 
decree dismissing her claim, Gangabai, 
preferred an appeal to the High Court. 
During the pendency of the appeal Eamu 
Ganpat died, leaving only minor children ; 
and the executors appointed by him to 
administer his own estate were impleaded 
in the appeal as his legal representatives. 
The learned Judges of the High Court have 
decided that ‘‘the plaintiff is entitled to 
have an account from the date of the 
notice in 1927 ”; and have also directed 
the executors to deliver possession of the 
property claimed by her. From the decree 
granted by the High Court the executors 
have brought this appeal to His Majesty in 
Council ; and the question which requires 
determination is whether the widow is 
entitled to obtain possession of the estate 
left by her husband. The answer to this 
question depends upon the construction of 
the will made by him. In determining the 
construction, what the Court has to look 
to, is the intention of the testator. 

The Hindu law, no less fchan the English law, 
points to the intention as the element by which 
we are to be guided in determining the effect of a 
testamentary disposition ; nor, so far as we are 
aware, is there any difference between the one law 
and the other as to the materials from which the 
intention is to be collected. Primarily the words 
of the will are to be considered. They convey the 
expression of the testator’s wishes ; but the mean- 
ing to be attached to them may be affected by 
surrounding oircumstances, and where this is the 
case those circumstances no doubt must be 
regarded. Amongst the circumstances thus to be 
regarded, is the law of the country under which 
the will is made and its dispositions are to be ear- 
ned out. If that law has attached to particular 
words a particular meaning, or to a particular dis- 
positum a particular effeot, it must be assumed 
that the testator, in the dispositions which he has 
made, had regard to that meaning or to that 
effect unless the language of the will or the sur- 

«°ivrT circumstances displace that assumption: 

6 M I A 5261 at pp. 550 and 551. 

In view of these principles, their Lord- 
ships have to decide what was the inten- 
tion of the testator as gathered from the 
language used by him in his will. Now, the 
language of the will leaves no doubt that 
the testator was anxious that his estate 
should devolve upon the me mbers of his 

1. Sreemufcfcy Soorjeemoney Dossee v. Denu 
bundoo Mullick, (1854-57) 6 M I A 526=4 
W R 114=1 Suther 291=1 Sar 583 (P C). 


family or on his brother Eamu Ganpat. 
He had no male issue, but his wife Ganga- 
bai was enceinte. He directed that if a son 
was born to him, he would succeed to his 
entire estate. Hut if she did not give birth 
to a son, or the sod, if born, died issueless, 
he authorized her to adopt a boy, but the 
boy to be adopted should be a son of Eamu 
Ganpat. Indeed, she was forbidden to 
adopt any other boy. Now, Gangabai nei- 
ther gave birth to a son, nor availed her- 
self of the authority conferred upon her by 
her husband to adopt a boy. There was 
therefore no son, natural or adopted, who 
could succeed to the estate. This contin- 
gency was foreseen by the testator, who 
provided in the will that if Eamu Ganpat 
has no such son as can be given in adop- 
tion, or if Gangabai does not take any boy 
in adoption, then Gangabai should enjoy 
the income of my estate during her life- 
time.” And it was only after her death, 
that Eamu Ganpat was to get the estate as 
full owner . On the death of her husband 
the widow along with Eamu Ganpat actu- 
ally took possession of the estate, as the 
will directed her to carry on administra- 
tion in respect of the property in consulta- 
tion with Eamu Ganpat”. Indeed, she 
allowed him to manage the estate ; and 
probably she would not have brought her 
action to dispossess him, if he had not 
quarrelled with her. 

As the will gave her the right to “enjoy” 
the income of the estate during her life- 
time, it was evidently contemplated that 
she should, as provided by the Hindu law 
m the case of a widow, be in possession of 
the estate and realize its income. She was, 
no doubt, to consult Eamu Ganpat in 
managing the estate, but he died during 
the pendency of the appeal, and his exe- 
cutors have no right to represent him in 
the management. Nor is there any provi- 
sion in the will associating any other 
person with her in carrying on the 
management. For these reasons their 
Lordships consider that the widow is, in 
the circumstances, entitled to the posses- 
sion of the estate and also to manage it. 
They will therefore humbly advise His 
Majesty that the judgment of the High 
Court should be affirmed and that this 
appeal should be dismissed with costs. 

B.D./r.k. Appeal dismissed . 

solicitors for Appellants — 

o 7 - .. , _ Harold Shephard. 

solicitors for Respondent — 

T. L. Wilson & Co. 
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(From Patna) 

17th June 1938 

Lord Thankerton, Lord Romer 
and Sir Shadi Lad. 

Baja Shyam Sunder Si?igh and others 

— Appellants, 
v. 

Kaluram Agarwala and others — 

Respondents. 

Privy Council Appeal No. 3 of 1937 ; 
Patna Appeal No. 35 of 1935. 

(a) Admission — Waiver — Difference between, 
explained. 

There is a distinction in law between waiver 
and admission ; in the case of waiver a person is 
not to be held to have waived a right of which he 
was reasonably ignorant, but in the case of a 
representation or admission which is acted on, the 
party making it cannot plead ignorance unless it is 
induced by the other party, for if he does not 
choose to enquire beforehand, he takes the risk of 
error. [P 2SI C 2] 

(b) Execution — Sale proclamation — Waiver of 
necessity of fresh proclamation — Defects in old 
proclamation regarded as waived — Objections 
to attachment are not however waived. 

The waiver of the necessity for afresh proclama- 
tion necessarily implies a waiver of objection to 
any defect appearing on the face of the sale procla- 
mation. But the waiver of any necessity for a 
fresh sale proclamation would not imply a waiver 
of the right to object to any irregularities in the 
attachment: 3 I A 230 (P G), Rcl. on. [P 231 0 2; 

P 232 0 1] 

(c) Attachment — Purpose is to prevent 
transfer. 

Main purpose of attachment is to prevent tho 
transfer or charging of the property attached by 
the judgment-debtor. [P 232 C 1] 

J. M. Pringle — for Appellants . 

P. E. Pugh and W. Wallach — 

for Bespondents . 

Lord Thankerton.— Appellant 1 whose 

property has been sold in execution, and 
the other two appellants, who are recei- 
vers in charge of his properties, appeal 
in an application hy them under O. 21, 
R. 90, Civil P. C., to have the execution 
sale set aside, against the decree of the 
High Court of Judicature at Patna dated 
27th November 1935, which confirmed the 
sale, setting aside the order of the Subordi- 
nate Judge of Dhanbad dated 18th Septem- 
ber 1933, which had set the sale aside. 
Under Rule 90 it is necessary, in order to 
have the sale set aside to prove (a) mate- 
rial irregularity or fraud in publishing or 
conducting the sale, and (b) that the appli- 
cant has sustained substantial injury by 
reason of such irregularity or fraud. Res- 
pondent 3 is the representative of his 


father, who obtained an ex parte decree 
dated 31st July 1931, in the High Court 
of Judicature at Fort William in Bengal 
against appellant 1 for the payment of Rs. 
38,392-4-8, which was transferred to the 
Court of the Subordinate Judge of Dhanbad 
for execution, application being there made 
by the decree-holder on 23rd September 

1931, for execution by attachment and sale 
of two of the said appellant’s properties. 
The Subordinate Judge states the subse- 
quent proceedings as follows : 

The first property as described in the execution 
petition is Pandra 1st Kismat, touzi No. 21 of 
Manbhum Collectorate, pargana Pandra, the total 
land revenue payable being Rs. 107-2-6^ and the 
local cess payable for the property being Rupees 
4184-10-0. The other property is Pandra 3rd 
Kismat, touzi No. 23 of Manbhum Collectorate, 
pargana Pandra, and the total land revenue pay- 
able in respect of it was Rs. 63-10-8 and the total 
cess payable was Rs. 1621-14-6. The deoree-holder 
did not give any value of the properties in his 
execution petition. The first process issued in the 
case was the process of attachment in respect of 
both the touzi which purports to have been served 
on 28th November 1931. Thereafter a notice under 
O. 21, R. 66, Civil P. 0., was issued and served on 
the judgment-debtor. The judgmont-debtor appear- 
ed on 8th January 1932, and took time to file 
objection regarding valuation. On 15th January 

1932, he filed an objection alleging the value of 
touzi No. 21 to be 15 lacs and that of touzi No. 
23 to be 10 laos ; on 23rd January 1932, when the 
Court proceeded to enquire about tho valuation of 
the property tho decree-holder's pleader stated that 
he had no objection to the judgment-debtor’s 
valuation being accepted without prejudice. The 
Court ordered the sale proclamation to be issued 
inserting the judgment-debtor’s valuation. There 
was a miscellaneous appeal against that judgment 
by the judgment-dobtor, and tho sale of the pro- 
perty, which was to take place on 15th March 
1932, was stayed by order of the Honourable High 
Court. On 16th March 1932, the aforesaid civil 
revision case was disposed of, and the order of 
this Court regarding valuation was sot asido and 
the Court was directed to decide the question of 
valuation on the evidence. Thereafter on 2nd May 
1932, there was an enquiry by this Court, aud the 
Court valued touzi No. 23, which the decree- 
holder wanted to sell, at 2 iacs, and the sale pro- 
clamation in respeot of that Touzi was issued, 
fixing 15th Juno 1932, for sale. That sale procla- 
mation wa9 not served for want of identifier, and 
on deoree-holdor’s petition filed on 25th May 1983, 
a fresh sale proclamation was issued in respeot of 
touzi No. 23 fixing 15th July 1932 for sale at 
noon. On that date tho judgment-debtor applied 
for ono month’s time to pay up the deorotal 
amount waiving the right to issue a fresh sale 
proclamation. Timo was allowed and tho sale was 
adjourned to 15th August 1932 at noon. 

It is unnecessary to detail tho subsequent 
proceedings, as the appellants now raise no 
separate point as to them ; it is sufficient 
to state that the judgment-debtor obtained 
three further adjournments of the sale 
date on petitions in similar terms to that 
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of 15th July 1932, the date of sale being 
ultimately fixed for 27th September 1932. 
A similar petition by the judgment- debtor 
on this last date was rejected, and the sale 
took place on 27th September and the pro- 
perty was purchased by respondents 1 and 
2 for Es. 60,000. It may be added that on 
20th August 1932, the judgment-debtor 
had paid Es. 5000 towards the decretal 
amount. The only case of fraud alleged in 
the plaint was found to be untrue by the 
Subordinate Judge, and the appellants 
acquiesced in that decision. The case now 
rests solely on irregularities in publishing 
and conducting the sale. The Subordinate 
Judge found that certain material irregula- 
rities had occurred in publishing and con- 
ducting the sale, with the result that the 


property was sold for the small sum of Es 
60,000, though it was valued at over three 
lacs of rupees, and that appellant 1 hac 
thereby suffered substantial loss. The 
learned Judge rejected the respondents 
contention, referred to later, that the said 
appellant had waived any objection to these 
irregularities, and as already stated, he set 
aside the sale. On appeal by the present 
respondents, the High Court reversed this 
decision and confirmed the sale, on the 
ground that in his petition of I5th July 
1932, the judgment-debtor had stated that 
the sale proclamation had been properly 
served and that if time were granted 
he would not insist on the issue of a fresh 
proclamation, that time was granted on 
that and three subsequent occasions, always 
on the same condition and that, apart from 
fraud, his only case on which had been 
rejected by the Subordinate Judge, the 
judgment. debtor had waived any right to 
object to the irregularities found by the 
Subordinate Judge. The learned Judges, 
holding this view, did not discuss the cor- 
rectness of the Subordinate Judge’s find- 
ings as to the irregularities, but on the 
question of substantial injury to the appli- 
cant they stated : 

dehtnr ^ PP ? rtu . nities which the judgment- 

of enahUn ? nor fco the saIe * ^ the purpose 

orowrtv A him aV6rfe fche sale raising on the 
ritL Z th g e r p r oe 7 eedfngs qUata Pri ° 6 dUS t0 irre ^‘ 


While their Lordships find great force 
in this observation, they find it unnecessary 
to form a concluded opinion on this point as 
they agree with the conclusion otherwise 
arrived at by the learned Judges. The 


material part of the judgment. debtor’s 
petition of 15th July 1932, which is repeat- 
ed in almost identical language in the three 
subsequent petitions, is as follows : 

Another date may be fixed by allowing one 
month’s time for payment to the decree-holder 
after securing money. The sale proclamation has 
been properly served. If the money is not paid on 
the next date fixed the sale will take place on the 
strength of this proclamation. No fresh procla- 
mation will have to be issued. 

The judgment-debtor obtained, on the 
strength of these representations, an exten- 
sion of time for payment of the decretal 
amount on four occasions. In the first 
place, he waived the necessity for a fresh 
sale proclamation, as is provided in O. 21, 
E. 69 (2). In the second place, he repre- 
sented and thereby admitted that the sale 
proclamation had been properly served. 
There is a distinction in law between 
waiver and admission ; in the case of 
waiver a person is not to be held to have 
waived a right of which he was reasonably 
ignorant, but in the case of a representa- 
tion or admission which is acted on, the 1 
party making it cannot plead ignorance 
unless it is induced by the other party, 
for, if he does not choose to enquire before- 
hand, he takes the risk of error. The irre- 
gularities found by the Subordinate Judge 

on which the appellants now rely are as 
follows : 

. As to the attachment : (a) the Subor- 
dinate Judge had grave doubt of the truth 
of the service report of the peon ; (b) that 
the copy of the attachment order was affix- 
ed at Poddardih, which is on touzi No. 21, 
and on no part of touzi No. 23, and (cj 
that no copy was sent to the Collector of 
Burdwan, in which District parts of touzi 
No. 23 are situate. 
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the contents were defective, in that the 
description of the property was insufficient. 

As regards the appellants’ objection to 
the sale proclamation, their Lordships 
consider that the waiver of the necessity 
for a fresh proclamation necessarily implied 
a waiver of objection to any defect appear- 
ing on the face of the sale proclamation, 
as appellant 1 must have been fully aware 
of its terms in view of his miscellaneous 
appeal to the High Court. The facts in this 
case are stronger against the said appellant 
tha n th°se in 3 I A 230 1 in which this 
Board held that the waiver covered any 

*■ „ I: Hur( Lo Narain Singh, 
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objection to an error in the statement of 
the Government revenue, as the judg- 
ment-debtor must have had the opportu- 
nity of seeing the copy affixed in the Court 
House. This objection of the appellants 
accordingly fails. 

As regards the appellants’ three objec- 
tions to the attachment, their Lordships 
find it unnecessary to consider the correct- 
ness of the findings of the Subordinate 
Judge, and they have not heard the res- 
pondents on this question. Their Lord- 
ships do not consider that the waiver of 
any necessity for a fresh sale proclamation 
would imply a waiver of the right to object 
to any of -the three irregularities in the 
attachment found by the Subordinate 
Judge. While much might be said for the 
view that the repeated admissions by the 
judgment. debtor in this case, on the faith 
of which he secured delay, excluded any 
objection by him, in the absence of fraud, 
to irregularities in the attachment, their 
Lordships find it sufficient for disposal of 
this appeal to hold that, assuming the 
findings of the Subordinate Judge to be 
correct, these irregularities did not so 
materially affect the proceedings on the 
sale day as to justify the setting aside of 
the sale. It must be remembered that the 
main purpose of attachment is to prevent the 
transfer or charging of the property attach- 
ed by the judgment-debtor. No date of 
sale is fixed until the sale proclamation, 
and, in view of their Lordships’ decision, 
it must be taken that the sale proclama- 
tion and the subsequent proceedings were 
regular. In this case these proceedings 
extended over several months, and any 
effect of the irregularities in the attach- 
ment on the actual sale is highly proble- 
matical and remote and is insufficient to 
form the basis of the substantial injury 
which the appellants require to prove. 
Their Lordships are therefore of opinion 
that the appellants’ objections to the 
attachment do not avail them in the pre- 
sent application to have the sale set aside. 
Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 
be dismissed with costs, and that the 
decree of the High Court should be affirmed. 

b.d./r.k. Appeal dismissed . 

Solicitors for Appellants — 

W. W. Box & Co. 

Solicitors for Respondents — 

A. J. Hunter & Co. 
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16th June 1938 

Lord Thankerton, Lord Romer, 

Sir Lancelot Sanderson, Sir 
Shadi Lal and Sir George Rankin. 

Commissioner of Income-tax , Bombay 
Presidency and Aden — Appellant. 

v. 

Chunilal B. Mehta , Bombay — 
Respondents. 

Privy Council Appeal No. 29 of 1937. 

(a) Income-tax Act (1922), Preamble — 
Difference with English Act. 

The Indian Act is not in pari materia; it is 
less elaborate in many ways, subject to fewer 
refinements, and in arrangement and language it 
differs greatly from the provisions of the English 
Act : AIR 1932 P G 138, Rel. on. [P 236 C 2] 

# (b) Income-tax — Foreign contracts — Asses* 
see resident in British India carrying farads 
there and controlling transactions abroad — 
Profits not received or brought into British- 
India — Where they accrued or arose should be 
considered. 

A person in British India carrying on business 
there and controlling transactions abroad in the 
course of such business is not by these mere facts 
liable to tax on the profits of suoh transactions. If 
suoh profits have not been received in or brought 
into British India it becomes necessary to consider 
on the facts of the case where they acorued or 
arose. It cannot be said that the plaoe of forma* 
tion of the coatract prevails against everything 
else. In some circumstances it may bo so, but 
other matters — acts done under the contract for 
example — cannot be ruled out a priori. Where 
the contract is neither framed nor carried out in 
British India, the profits cannot be said to have 
accrued or arisen in British India : A I R 1920 
Mad 344 (SB); AIR 1921 Bom 159; AIR 1923 
Mad 574 (FB); AIR 1929 Lah 609 (FB) and 
AIR 1931 Bom 236 , Approved. [P 238 0 1] 

J. Millard Tucker, Hubert Hull and 
J . Megaw — for Appellant . 

A. M. Latter and R. P. Hills — for 
Respondents . 

Sir George Rankin. — The High Court 
at Bombay has answered in favour of the 
respondent assessee two questions of law 
formulated and referred to the Court by 
the Commissioner of Income-tax (Bombay 
Presidency and Aden) under S. 66, Income- 
tax Act, 1922. The assessee is resident in 
British India and the year of assessment 
is the year ending 31st March 1931. By 
order dated 13th December 1933, the 
Income-tax Officer assessed the respon- 
dent on a total income of Rs. 12,95,726, the 
total demand for income-tax and super- 
tax being Rs. 7,18,472. This order was 
confirmed by the Assistant Commissioner 
on 19th January 1934. By these orders 
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the assessee was held liable to pay tax upon 
profits derived by him from contracts made 
for the purchase and sale of commodities 
in various foreign markets — Liverpool, 
London, New York and elsewhere outside 
British India. The assessee disputes his 
liability in respect of such profits on the 
ground that they were not profits "accru- 
ing or arising in British India." It is 
conceded that they are not otherwise 
chargeable : they have not been received in 
British India nor do they come under any 
of the provisions whereby they can be 
deemed to accrue or arise or be received in 
British India. No question arises as to the 
details of the transactions or as to the cal- 
culation of the tax. Though the transac- 
tions appear to have been of a speculative 
character and of the kind compendiously 
described as “dealing in futures," it is not 
now sought to charge the assessee upon the 
basis of any allegation that his contracts 
were made by way of gaming and wager- 
ing. In case however the place at which 
the profits accrued or arose should be held 
to depend upon the facts as to delivery of 
goods thereunder or intention to deliver 
the question propounded to the Court was 
stated in a double form as follows : 

U) Whothcr in the circumstances of the case 
all the profits and gains which accrued and arose 
to the assessee from the business of future deli- 

Xui«w tr S° te - 6nt f r . e i infc0 wifch parties outside 
British India in which no delivery was ever taken 

Z f I^°l any Part ° f SUch P rofits and gains can 

b< t<n‘ wu° j! ave accrued or arisen in British India. 

(2) Whether as regards that part of the said 
business of future delivery contracts in which deli- 

TWHoW , b . een actually given or taken outside 
b Indla > tbe Profits or gains which accrued 

RHticl Ta - t0 ha l 6 ac ? rued wholly or partly in 
British India or otherwise. 

As it is found that in no case was the 
taking or the giving of delivery done with- 
in British India, the second question is 
separately stated in the interest of the 
assessee and on the footing that to it an 
answer might be given more favourable to 
fum than the answer to the first. This 
indeed was the view of the Commissioner, 
in ms opinion the answer to the first ques- 
tion should be that all the net profits and 
gams from these contracts (after payment 
of the services rendered by the brokers 
outside British India) accrued or arose in 
British India. To the second question he 
answered that part only of the profit and 
not the whole can l be said to have accrued 
m British India. The learned Judges of the 
Bigh Court were of opinion that the whole 
of the profits referred to in both questions 


accrued or arose outside British India. 
Their Lordships will confine their atten- 
tion, in the first place, to the cases men- 
tioned in the first question, postponing the 
second. The narrative given by the Com- 
missioner in his Letter of Reference to the 
High Court contains material for a conten- 
tion that the place at which the assessee 
entered into the contracts of purchase and 
sale was Bombay. Before their Lordships 
this contention was disclaimed by learned 
counsel for the appellant whose argument 
took the forms that the exercise of skill 
and judgment in and the giving of direc- 
tions for the formation of the contracts 
took place in Bombay and that Bombay 
was the place at which the assessee carried 
on the business which had produced the 
profit. This leaves little room for dispute 
as to the facts of the case, which in the 
circumstances are sufficiently represented 
by the following extracts from the Letter 
of Reference : 

2. The assessee has been trading in Bombay for 
several years past as broker and speculator in 
cotton, silver and other commodities. He has his 
office in Bombay only. He has also income from 
properties and dividends on shares in Joint Stock 
Companies. As regards the speculation business, 
the assessee does this on his own account as well 
as on account of his constituents and he carries 
on his business not only with parties in British 
India but also with parties outside British India 
e. g. at Liverpool, London and New York. Profit 
or loss from such business as is done on his own 
account is his. As regards business done on 
account of his constituents, he charges brokerage 
and the profit or loss arising therefrom is theirs. 

7. As in this connexion, it is necessary to have 
some idea of the exact manner in which the 
assessee does this speculation business, I beg to 
refer here to an actual transaction to show how it 
was put through. Taking up the New York Cotton 
Exchange, on 29th October 1930, the assessee sent 
a telegram to A. Norden & Co. of New York ask- 
ing them to “Buy 500 March at the closing.” A 
copy of the telegram is annexed hereto and marked 
, * E - This was done at 11.74 cents per lb 

la bale containing 500 lbs.), as appears from the 
reply telegram of the same date which runs 
Bought March 500, 11.74” (copy annexed and 
marked Ex. F). On 1st December, the assessee sold 
the 500 bales by sending again a telegram to the 
above firm asking it to sell. The telegram ran “Sell 
500 March” (copy annexed and marked Ex G) 
The firm did so at 10.84 cents per lb., as appears 
from the reply telegram of the same date which 

£0 °* la84 ” < c °Py annexed and 

w r i k QQn E f ' H) li A C ? Py °1 leUer dated lst TJecem- 
per 1930, from the above firm confirming the sals 

is also annexed hereto and marked Ex I The 

difference between the purchase and sale price 

amounted thus to S2250 which the assessee had 

to pay along with the amount o{ $90.21 charged 

by the firm on account of brokerage and other 

expenses. The assessee neither paid the purchase 

price nor recovered the sale price nor did he take 
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or give delivery of the said 500 bales. He paid only 
the difference between the two prices. (This is also 
what he would do with a broker in Bombay while 
dealing with a party here.) All that is to be done 
in a business of this kind is thus merely to issue 
an order to a broker for forward purchase or sale 
and then issue another order closing the transac- 
tion. 

It is not necessary to refer to certain 
documents which in the case of the Liver- 
pool transactions were sent to Bombay for 
signature, since these bear solely on the 
contention not now persisted in that the 
place of formation of the contracts was 
Bombay; but the following extract from 
the opinion of the Commissioner may be 
added as disclosing his view of the facts : 

10. As regards question (1), I beg to say that 
the assesseo has got his office here in Bombay 
alone where he does all the business, the profits of 
which arc to be taxed. Each and evory transaction 
which ended in these profits has been personally 
managed by the assessee and has not been left to 
the discretion of any agent of his abroad. These 
activities on his part which resulted in the profits 
or gains sought to be taxed all took place in Bom- 
bay and nowhere else He considered in 

Bombay the prevailing prices of ootton, silver, etc., 
at Bombay, London, Liverpool and New York and 
made up his mind here to enter into eaoh of the 
future delivery contracts under consideration. . . . 
There must be two parties to a contract. Henoe 
the assessee being one party thereto had to find 
another party and for that purpose had to employ 
brokers outside British India but that cannot be 
interpreted as meaning that what he earned by his 
efforts in British India was earned where the 
brokers were located. The brokers morely helped 
him in getting into contact with parties willing 
to enter into a contraot with him. Surely the profit 
which the assessee earned must have aoorued 
somewhere and when everything whioh he need do 
to earn it was done by him in Bombay (including 
employment of brokers whioh too was done from 
Bombay), it is difficult to see how the profit could 
be said to have arisen in London or New York 
where the assessee never sot foot. All theaotivities 
on his part which resulted in this profit took 
place in Bombay and the profit whioh was the 
result thereof must be taken to have acoruod here 
and nowhere else. 

This view, it will be observed, proceeds 
upon a consideration of the particular 
transactions and the method by whioh eaoh 
transaction was entered into and carried 
out. But the argument has been heightened 
or reinforced by maintaining that the pro- 
fits now in question being profits of a 
business carried on in Bombay, all the 
profits of such business become chargeable 
to tax as accruing or arising in Bombay 
and that it is not necessary or permissible 
to discriminate between any of suoh profits 
for the purposes of the oharge imposed by 
the Act. Profit in the case of a business — 
g o runs the argument — is the result of all 
the transactions whether plus or minus : 
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not to treat them as a whole is illogical 
and highly inconvenient: they must ail 
accrue or arise in the same place the 
place at which the business is directed or 
controlled, the place at which the assessee 
exercises his trade. If this doctrine be 
right, much may depend upon the question 
whether the assessee has carried on one 
business or more than one. As the Com- 
missioner has stated that the assessee kept 
separate books for his transactions with 
parties in British India and with parties 
abroad, there may be something here not 
unworthy of a careful consideration. But 
their Lordships will assume (without in 
any way deciding) that, whether in fact or 
in law, no difficulty arises in regarding all 
the assessee’s foreign dealings as part of his 
Bombay business. If the profits of the 
assessee’s speculations on the various foreign 
markets be regarded distributively as sepa- 
rate transactions the question for decision 
is not inaptly framed by Beaumont C. J. 
as follows : 

Does the fact that profits arising under con- 
tracts made abroad depend on the exercise in 
Bombay of knowledge, skill and judgment on the 
part of the assessee and upon instructions emanat- 
ing from Bombay, involve that the profits arose or 
accrued in British India ? 

The words ' accruing or arising in British 
India” may be taken, provisionally and 
in the first place, as an ordinary English 
phrase which derives no special meaning 
from the Act. The alternative “accruing 
or arising in” and the antithesis between 
these words and the words “received in” 
or “brought into” afford no safe inference 
of any special meaning. Profits . . . accru- 
ing or arising in British India” are words 
which in their ordinary meaning seem to 
require a place to be assigned as that at 
whioh the result of trading operations 
comes, whether gradually or suddenly, into 
existence. Though the division is only bet- 
ween British India and the rest of the 
world, the notion may be difficult to apply 
to a particular transaction, debits and 
credits being intangible and not occupying 
space. But the revenue authorities who 
have to disclose reasons good in law for 
affirming that any profits “arose or accrued 
in British India” have in the present case 
two things only to put forward — apart, that 
is, from the argument as to “business” 
whioh will be dealt with separately in 
this judgment. These two things are : 
(a) the exercise of skill and judgment in 
Bombay, (b) the giving of the directions 
from Bombay. It is difficult indeed to see 


1938 


L-T. Commissioner v. Chunilal (Sir 


that the place at which a man takes a deci- 


sion to do something in New York or to ask 
someone else to do something for him in 
New York is the place at which arises the 
profit which results from the action taken 
in consequence of the decision. And if the 
place from which he issues his instructions 
be regarded as a separate element the iden- 
tity of place is no less difficult to detect. That 
the profib may be causally attributed to the 
assessee’s decision is reasonable enough : 
though it be not the proximate cause nor 
the whole of the cause, it is in the chain 
of causation the link which most deserves 
the attention of anyone who desires to 
explain the success of the transaction. For 
this, and it may be for other purposes, the 
selective process which ignores the inter- 
mediate links is justified. But is the same 
selective process justified for the purpose of 
assigning the place at which the result 
arose ? Their Lordships think not. It can 
hardly be maintained that whatever the 
man decides upon in Bombay and whatever 
may be done abroad in pursuance thereof, 
the profit must necessarily arise in Bombay. 
One must look at the transaction to see 
what happened in British India and what 

1*1 i , intermediate 

links may be all important. Here the profit 

is the difference between a sale and a pur- 
chase both effected in New York and then 
set off and so far carried out in New York 
that a New York broker has money in his 
hands or under his control which as bet- 
ween himself and the assessee belongs to 
the assessee. 

To determine the place at which such a 
profit arises not by reference to the trans. 
actions or to any feature of the transac- 
tions but by reference to a place in India at 
which the instructions therefor were deter 
mined on and cabled to New York is in 
their Lordships’ view, to proceed in a 
manner which cannot be supported if the 
ransactions are to be looked at separately 
and the profits of each transaction consi- 
dered by themselves. There is distinct 
paradox in the contention that the profits 
resulting from an order placed in New York 
would have accrued or arisen in the same 
place (Bombay) had the order been sent to 
Liverpool with a like result, but that had 
the assessee decided on and directed the 
same New York transaction when in 
Hyderabad the same profits would have 
arisen in a different place (Hyderabad). So 
far therefore their Lordships are in agree- 
ment with the High Court and they think 
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that it makes no difference to the result 
whether the transactions be regarded as 
dealings in goods or as dealings in differences. 

The main contention however of the 
appellant is that the profits of the asses- 
sees foreign” transactions are but part of 
the profits of his Bombay business which 
must be computed as a whole, all profits 
and all losses having their effect upon the 
final figure. The clear and able argument 
of Mr. Tucker did not seek to contest that 
in computing the profits of any business 
under S. 10 of the Act, the revenue autho- 
rities are only entitled to include such pro- 
fits as accrue or arise or are received in 
British India or are to be deemed to be 
within this class. S. 10 applies indifferently 
to a business carried on within British 
India and to a business carried on else- 
where. But it is said, while that is formally 
true upon the face of Ss. 4, fi and 10, the 
principle has to be applied in the case of 
business profits, that loss or profit is the 
result of the trade as a whole, that the 
source of the profit is the business as a 
business and that the ultimate and total 
profit of the business must be regarded as 
accruing or arising at the place of direction 
or control. On this view it seems that a 
business carried on outside British India 
could have no profits accruing or arising 
within British India though it might be 
liable to tax on different principles. So too 
a business carried on in British India could 
have no profits which did not arise or 
accrue within British India. The result is 
that by sections of the Act which make no 
mention of the place where the business is 
carried on, the tax is really levied upon the 
whole or upon none of the profits of a busi- 
nesu3 according as it is or is not carried on 
in British India. If and only if the owner 
of . a foreign business be not resident in 
British India, its profits from any business 
connexion or property in British India are 
taxable by the special provisions of S. 42. 

Their Lordships do not consider that 
the Income-tax Act is patient of this con- 
struction. They will first deal with the 
argument based on Ss. 4 and 6 that the 
respondent’s business is the source of the 
profits and that the sections require that 
the situation of the source should deter- 
mine the place where the profits arise. This 
in their Lordships’ view, is a straining of 
the sections. The effect of S. 6 is to classify 
profits and gains under different heads for 
the purpose of providing for each appro- 
priate rules for computing the amount : its 
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language is 'shall be chargeable ... in the 
manner hereinafter appearing.” One of the 
heads is “Business,” which as a head of in- 
come stands alongside Salaries, Interest on 
securities, Professional earnings and Other 
sources. True, the classification of income 
is according to the character of the source, 
and it has been held that “income, profits 
and gains” as distinct from casual receipts 
and from other forms of receipt or enrich- 
ment, involve the idea of a periodical money 
return from a definite source : 59 I A 206. 1 
It may further be said that sub-s. (l) of 
Sec. 4 having used the word or notion 
“source” the words which follow accruing 
or arising” are language in consonance 
therewith. But the list of “heads” in S. 6 
is a list of sources not in the sense of attri- 
buting the income to one property rather 
than another, one business rather than 
another, but only in the sense of attributing 
it to property as distinct from employment 
or business as distinct from investment. 
Ss. 4 and 6 taken together say of business 
profits that they are taxable on certain 
conditions stated in S. 4 and in a manner 
to be laid down in a later section. When 
one comes to that section (S. 10) and not 
before, a further idea is introduced : 

The tax shall be payable by an assessee under 
the head ‘Business’ in respect of the profits or 
gians of any business carried on by him. 

What is to be learnt from an examination 
of the language of sub-s. (l) of S. 4 — income 
profits and gains as described or comprised 
in S. 6 from whatever source derived is 
that S. 6 is intended as describing different 
kinds of profit and that if the condition 
“accruing, arising or received in British 
India, etc.,” is satisfied by the profits, . they 
will not esoape by reason of any quality or 
circumstance of the source. There may be 
room for the view that having regard to 
the sixth head in S. 6 the words “from 
whatever source derived” are surplusage : 
even so, they are not there as a guide to 
the place where profits accrue or arise but 
to make clear that for another purpose 
source is irrelevant. There is every pre- 
sumption that in such a section in an Indian 
Act the Legislature intends the exact lang- 
uage of the section to be the test of liability. 
To answer the question, “Do these profits 
accrue or arise in British India?” by asking 
another, “What in the sense of S. 6 is the 
source' of these profits and is it situate 

1. Commissioner of Incomo-tax v. Shaw Wallace 
& Co.. (1932) 19 A I R P C 138 = 186 I C 742 
=59 Cal 1343=69 I A 206 (P C). 


in British India ?” is to divert attention 
from that to which the statute points 
and to devote attention to what it discards. 
Nothing could be easier than to say from 
whatever source derived if situate in British 
India ” had this been intended. But it 
would have been by no means easy to 
apply. The source of salaries, of interest 
on securities, of professional earnings, is 
not readily described as situate anywhere 
though the place where an employment is 
carried on, or an investment made, or a 
salary or fees are earned is a familiar 
notion. There would have been no diffi- 
culty in the case of “ property ” and with 
the aid of certain rules, little difficulty, it 
may be, in the case of “business.” But the 
Legislature has chosen a different test and 
applied it to all kinds of profits — “accruing 
or arising in British India.” It may even 
have chosen it as fairer because it could be 
applied distributively to the profits of a 
single source. However that may be, the 
profits of each particular business are to be 
computed wherever and by whomsoever 
the business is carried on, but only on con- 
dition that they are profits “ accruing, 
arising or received in British India,” etc. 
What connexion exists, if any, between 
place of direction and place at which the 
profits arise is a matter not touched by 
Ss. 4, 6 or 10. Not only do they lay no 
stress upon the place at which the business 
is carried on ; they make no mention of it. 
In these circumstances it cannot be held 
that it is itself the test of chargeability by 
virtue of a rule, not mentioned either, that 
profits arise or accrue at the place where 
the business is carried on. 

The argument from the use of the word 
“source” in the Act is supported by appeal 
to principle, and cases under the English 
Aot have been referred to on the matter. 
It would be both unreasonable and ungrate- 
ful to complain of the use made, by learned 
counsel on both sides, of the English deci- 
sions, but their Lordships have carefully to 
remind themselves that : 

The Indian Act is not in pari materia’, it Is lass 
elaborate in many ways, subjeot to fewer refine- 
ments, and in arrangement and language it differs 
greatly from the provisions with whioh the Courts 
in this country have had to deal: per Sir George 
Lowndos in 59 I A 206 1 at p. 212. 

The English Act has for many years 
imposed the tax upon all who exercise a 
trade within the United Kingdom and 
observations of English Judges by way of 
exposition of this polioy cannot be authority 
on the problem under the Indian Act. In 
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any case their Lordships are not satisfied 
that apart from the dictate of any statute, 
authority in England has established the 
proposition that the place at which profit 
accrues or arises is the place of central 
control. Cockburn C. J. in (i860) 5 H & N 
711" at p. 717 indeed observed : 

Wherever a merchant is established, in the 
course of his operations his dealings must extend 
over various places ; he buys in one place and sells 
in another. But he has one principal place where 
he may be said to trade — viz., where his profits 
come home to him. That is where he exercises his 
trade. 

But the question here is whether under 
the Indian Act the place where certain 
profits did not come home to him is the 
place at which they accrued or arose. There 
seems to be no necessity arising out of the 
general conception of a business as an 
organization that profits should arise only 
at one place. This indeed seems to have 
been the view of Cockburn C. J. in the 
case cited (cf. p. 716). Their Lordships 
have also been referred to an observation 
by Lord Macmillan in (1938) 54 T L R 
568 2 3 at page 571 : 

In the case where the brewer sells his own beer 
in the public-house which he rents he no doubt 
benefits his brewery by having an assured channel 
for the disposal of his beer, but the profit is act- 
ually made where the sales are effected — that is in 
the public-house. 

No doubt, if it can be held that under 
the Indian Act profit in the case of a busi- 
ness must be taken so strictly that it is 
not to be understood distributively at all, 
the profit of the assessee’s business would 
become an ultimate and single figure, irre- 
ducible, and referable only to Bombay. 
But such high doctrine cannot be read into 
the Indian statute without violence not 
only to its language but to its scheme. Pro- 
fits are frequently if not ordinarily regarded 
as arising from many transactions each 
of which has a result not as if the pro- 
fits need to be disintegrated with difficulty 
but as if they were an aggregate of the 
particular results. In the present case the 
assessment order has discriminated between 
the Bombay and the foreign ” business 
income. To discriminate between all kinds 
of profits according to the place at which 
they accrue or arise is a plain dictate of 
the statute: other discrimination is involved 

m the exemptions and in such sections 
as S. 42. 

2. Sully v. Attorney- General, (1860) 5 H & N 

711=29 L J Ex 464=6 Jur(N s) 1018=2 L T 

439=8 W R 472. 1 

3. Robinson Brothers (Brewers), Ltd. v. Assess- 

ment Committee, (1938) 64 T L R 668. 


The construction or application of the 
Act for which the appellant contends is 
seen to involve further difficulty if atten- 
tion be paid to sub-s. (2) of S. 4, as it stood 

after Act 27 of 1923 and prior to Act 12 
of 1933 : 

4 — (2) Profits and gains of a business accruing 
or arising without British India to a person resi- 
dent in British India shall, if they are received in 
or brought into British India, be deemed to have 
accrued or arisen in British India and to be pro- 
fits and gains of the year in which they are so 
received or brought, notwithstanding the fact 
that they did not so accrue or arise in that year, 
provided that they are so received or brought in 
within three years of the end of the year in which 
they accrued or arose. 

. Explanation, Profits or gains accruing or aris- 
ing without British India shall not be deemed to 
be received or brought into British India within 
the meaning of this sub-section by reason only of 
the fact that they are taken into account in the 
balance-sheet prepared in British India. 

If this sub. section was solely directed to 
the case of a person resident in British 
India being the owner of a business carried 
on outside British India, no doubt meaning 
can be given to it without supposing that it 
was aimed at the foreign part of the busi- 
ness done by persons, firms and companies 
in India. The reference to the balance 
sheet prepared in British India 1 ' makes the 
supposition difficult and their Lordships do 
not think that the amendment of 1923 was 
based upon or is consistent with the view 
that all the profits of a business carried on 
in British India accrue or arise in British 
India. So too, even if it be right that a 
business carried on outside can have no 
profits which accrue or arise within British 
India, much of the profits of business done in 
British India by firms abroad would be tax- 
able under Sec. 42 (l) as “accruing or aris- 
ing whether directly or indirectly through 
or from any business connexion or property 
in British India”. But apart from the diffi- 
culty of supposing that all such profits are 
within the sub-section, there is the impor- 
tant fact that the sub-section does not apply 
at all where the assessee is resident in 
British India : such a person owning a 
foreign business would escape altogether. 
Of course it may be that a resident would 
be more likely to bring the profits into 
British India, but even so, if the appellant’s 
view is sustained, a leakage which can 
hardly have been intended must result 
Their Lordships have no hesitation in say! 
ing that the sub-section is more readily 
intelligible as an addition to a provision 
which catches profits arising in British 
India to businesses carried on outside. 
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These considerations lead their Lordships 
to the conclusion that under the Indian Act 
a person resident in British India carrying 
on business there and controlling transac- 
tions abroad in the course of such business 
is not by these mere facts liable to tax on 
the profits of such transactions. If such 
profits have not been received in or brought 
into British India, it becomes or may be- 
come necessary to consider on the facts of 
the case where they accrued or arose. Their 
Lordships are not laying down any rule 
of general application to all classes of 
foreign transactions, or even with respect 
to the sale of goods. To do so would be 
nearly impossible and wholly unwise — to 
use the language of Lord Esher in (1881) 8 
Q B D 414' 1 p. 418. They are not saying 
that the place of formation of the contract 
prevails against everything else. In some 
circumstances it may be so, but other 
matters — acts done under the contract, for 
example — cannot be ruled out a priori. In 
the case before the Board the contracts 
were neither framed not carried out in 
British India : the High Court’s conclusion 
that the profits accrued or arose outside 
British India is well founded. 

The consideration that the view now 
taken by their Lordships would appear to 
have been accepted hitherto in India is one 
which they mention last as the question is 
raised as one of construction of a statute. 
But it would be paying less respect than is 
due to the decisions of the Indian Courts if 
mention were not now made of the cases in 
1 I T C 37, 6 1 I T C 116,° 1 I T C 202, 7 
4 I T C 40 8 and 55 Bom 231=5 I T C 
108.° These and other cases have been fully 


4. Erichsen v. Last,(l£81) 8 Q B D 414 = 51 L J 

Q B 86=45 L T 703 = 30 W R 301 = 46 J P 
357. 

5. Secretary to the Commissioner Salt, Abkari & 

Separate Revenue. Madras v. Ramanathan 
Chetty. (1920) 7 A I R Mad 344 = 53 I C 976 
= 43 Mad 75 = 37 M L J 663 = 1 I T C 37 
(S B). 

6. In re Aurangabad Mills Ltd., (1921) 8 A I R 

Bom 159 = 64 I C 9 = 45 Bom 1286 = 23 
Bom L R 570 = 1 I T C 116. 

7. Secy. Board of Rovenue (Income-tax), Madras 

v. Ripon Press & Sugar Mills Co. Ltd., (1923) 
10 A I R Mad 574 = 77 I 0 621 = 46 Mad 
706 = 44 M L J 523 = 1 I T C 202 (F B). 

8. Jiwan Das v. Commissioner of Income-tax, 

Punjab & N. W. F. Provinco, (1929) 16 A I R 
Lah 609 = 117 I C 657 = 10 Lah 657 = 30 
PLR 489.= 4 I T 0 40 (F B). 

9. Sarupchand Hukumchand v. Commissioner of 

Income-tax, Bombay, (1931) 18 A I R Bom 
236 = 132 I C 505 = 55 Bom 231 = 33 Bom 
L R 382 = 5 I T C 108. 


considered by the Board. The construction 
which the appellant seeks to put upon the 
Act has no direct support from them and 
the main current of authority in India is 
inconsistent therewith. No separate con- 
sideration of the second of the questions 
referred to the High Court is required. 
Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

B.D./r.k. Appeal dismissed. 

Solicitors for Appellant — 

Solicitor, India Office. 

Solicitors for Respondents — 

Barrow, Rogers and Nevill. 
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(From the Isle of Man) 

27th May 1938 

The Lord Chancellor (Lord 
Maugham), Lord Wright 
and Lord Roche. 

Attorney -General for the Isle of Man 

— Appellant. 

v. 

Emily Moore — Respondent. 

Privy Council Appeal No. 48 of 1937. 

Mines and Minerals — Whether certain 
material is mineral and comes within words of 
reservation is question of fact— Shale held did 
not come within reservation of mines or mine- 
rals or delfs of flagg, slate or stone. 

Whether particular material is mineral and 
comes within the reservation made by the Crown 
is an issue of fact to be decided according to the 
particular circumstances of the case, the duty of 
the Court being to determine what the words 
meant in the vernacular of the mining world, the 
commercial world and landowners at the relevant 
time. [P 241 0 1] 

Shale is a chalky or clayey substance, generally 
a soft dark blue mud in the upper strata, but be- 
coming harder lower down. In the lower layers as 
the result of pressure it has assumed a rocky 
character, but oven so it is still friable and with- 
out the hardness which characterizes stone or 
slate. [P 240 0 2] 

Held it did not come within tho reservation of 
mines and minerals, quarries and delfs of flagg, 
slate or stone : Case law referred. [P 242 C 1] 

R. B. Moore (H. M. Attorney- General 
for the Isle of Man) (Manx Bar) and 
H. O. Warckwerp — for Appellant . 

Raymond Evershed, K. Johnstone and 
S. J. Kneale (Manx Bar) — for 

Respondent . 

Lord Wright. — This is an appeal from 
the High Court of the Isle of Man by His 
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Majesty’s Attorney-General for the Island. 
It raises an important question on the con- 
struction of the Act of Tynwald, known as 
the Act of Settlement of 1703-04. The 
appellant claims on behalf of His Majesty, 
who is Lord of the Isle and Manor of Man 
under a title, the history of which was 
expounded by this Board in (1879) 4 A C 

294. 1 What was there said need not be 
repeated here. Nor is there any dispute as 
to the position of the respondent so far as 
relevant to these proceedings. She is the 
holder of the Raggatt estate, which is a 
Manx customary estate of inheritance held 
by her from the Lord of the Island. Such 
estates, the nature of which was also fully 
discussed by this Board in (1879) 4 A C 

294. 1 had been originally estates of a low 
kind of tenure which by custom and judi- 
cial decision had grown into customary 
estates in fee simple, subject to the dis- 
charge of certain payments to the Lord of 
the Isle. But as doubts and difficulties had 
arisen between the Lord and the tenants 
as to the extent and quality of the tenants’ 
estates, the Act of Settlement was passed 
at a Tynwald Court on 4th February 1703, 
by James, Earl of Derby (the then Lord)! 
the Governor and other his Lordship’s 
Officers and 24 Keys, the representatives 
of the Isle, to settle and confirm the estates 
and tenures of the tenants. The Act was 
duly proclaimed in 1704, along with an 
Amending Act. The estate of the respon- 
dent is for purposes of this case regulated 
by the terms of these Acts. S. 14 provides 
that the tenants’ estates should be good and 
perfect customary estates of inheritance 
descendible from ancestor to heir accord- 
ing to the laws and customs of the Isle, 
and S. 15 contained a clause for peaceable 
enjoyment by the tenants, subject to their 
due payment of rents and fines and per. 
formance of other services. S. 16 contains 
the words on which the decision of this 
dispute depends. It is a clause of reserva- 
tion by the Lord of “all such Royalties, 
-Kegalia, Prerogatives, Homages, Fealtys, 
Escheats, Forfeitures, Seizures, Mines and 
Minerals of what kind or nature soever, 
Quarrys and Delfs of Flagg, Slate or Stone, 
franchises, Libertys, Privileges, and Juris- 
dictions whatsoever, as are now and at any 
time heretofore have been invested in the 
said James, Earl of Derby, or in any of 
His Ancestors, Lords of the said Isle.” The 
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Amending Act by S. 7 provides that not- 
withstanding the general words of the pre- 
vious Act, every tenant and farmer should 
have liberty to dig and use all sorts of slate 
and stone on his tenement for his own use 
and the improvement of his own and his 
neighbours’ estates, but not to dispose of 
them as merchandise without license. S. 8 
provides for the case where a tenant hav- 
ing a quarry of limestone or other common 
stone on his grounds should refuse to allow 
another person to get the stone for the 
improvement of that person’s lands. In 
that event the Governor of the Isle might 
give authority to that person to dig and 
carry away, on paying reasonable com- 
pensation, as much as should be necessary 
for his use. These amending sections do 
not, in their Lordships’ judgment, throw 
any light on the meaning of the words of 
S. 16 of the principal Act. 


j-ne dispute which is the subject of this 
appeal has reference to the extent of the 
rights reserved to the Lord by the Act. 
The appellant, on 9th March 1936, issued 
an information on behalf of the Crown 
against the respondent alleging that there 
existed under part of the Raggatt, the res- 
pondent’s estate, a valuable bed of mineral 
suitable for the purpose of merchandise and 
for making into bricks and other articles, 
and that the bed of mineral, commonly 
known as shale, was met with a few feet 
below the surface of the ground and could 
most conveniently be won by open work- 
ings. He claimed a declaration that the 
shale was within the reservation of mines 
and minerals under the Act, and a declara. 
tion of the Crown’s right to enter on the> 
lands, break the surface and search for, win, 
work and take away all minerals, including 
the mineral commonly called shale. The- 
respondent by her answer, while admitting 
that her estate of customary freehold was 
subject to the Crown’s legal rights, con- 
tested the right claimed in the information, 
and in particular denied that the shale was- 
a mineral within the meaning of the Act 
of Settlement. She further averred that it 
was the ordinary subsoil of the estate 
and district and her absolute property and 
was composed essentially of clay and sand. 
At the trial, the Deemster Farrant held 
that shale was not within the reserva- 
tion of mines and minerals in the Act 
or of quarries or delfs of flaggs, slate or 
stone, and gave judgment in favour of the 
respondent. The appellant then appealed to . 
the Staff of Government Division of the - 
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Isle of Man. At the hearing the Judges of 
that Court were equally divided. The Judge 
of Appeal agreed with the First Deemster 
that the shale did not come within the 
reservation of mines or minerals, or of flagg 
or slate, but differed from him in holding 
that it came within the reservation of 
stone. He would have allowed the appeal. 
But as Deemster Cowley, the other Judge, 
agreed on all points with the First Deem- 
ster, the result was that the appeal was 
dismissed and the judgment appealed from 
stood. From this decision the appellant 
appeals to His Majesty in Council. 

Manx shale first became a matter of 
commercial interest in or about 1883, 
when a company called the Glenfaba Brick 
and Tile Company obtained a lease or 
license from the Crown subject to a fixed 
rent and royalties to win and work the 
shale from the Glenfaba estate, which was 
in proximity to the Raggatt estate, and 
proceeded to work the bed of shale at 
Glenfaba. The Company used the shale in 
order to make bricks. In or about 1936 the 
workable bed was becoming exhausted. 
They then applied to the Crown to grant 
them a similar lease or license in respect 
of the Raggatt estate. The respondent 
objected and the information was laid in 
order to ascertain the Crown’s rights. Apart 
from a suggestion that the Crown was 
entitled to rely on a custom, which both 
Courts have rightly negatived, the ques- 
tion, as both parties agree, is whether 
shale, which is not specifically mentioned 
in the section, is included in the reserva- 
tion of “mines and minerals of what kind 
or nature soever, Quarrys and Delfs of 
Flagg, State or Stone .... as now 
are or at any time heretofore have been 
invested ” in the Lord. ( 

The first use of the word ‘shale’ cited in 
the Oxford English Dictionary is in 1747. 
The word is there defined as an argil- 
laceous fissile rock, the laminae of which 
are usually fragile and uneven and mostly 
parallel to the bedding. Expert evidence as 
to the nature of this shale given at the 
trial was conflicting in many respects. It 
appears however to be common ground 
that this shale forms the subsoil of the 
Raggatt and indeed of a large part of the 
Island : that when wetted it breaks down 
into mud and that for this and other reasons 
it is incapable of being used for roofing or 
for any other purpose for which common 
slate is used. The shale is found at a depth 
of about 2i feet from the surface of the 
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land and goes down for a considerable dis- 
tance, 50 feet or more. Some portions, 
generally at the top, are soft and are 
described as dark blue clay and as plastic. 

It is this portion which is peculiarly suit- 
able for brickmaking. The shale, including 
harder or more rocky portions which are 
found generally lower down, is crushed by 
6 ton rollers, water being added where 
necessary. When thus crushed it can be 
used for making bricks which are called 
shale bricks. One witness described it as a 
sort of soft stone which by crushing can 
be made into a plastic substance. But even 
the hardest portion is friable. In the evi- 
dence shale was also described as a lami- 
nated variety of clay, or as a hardened and 
compressed clay. It was also variously 
described as a very poor quality slate, a 
decomposed slate, or on its way to become 
slate. It was admittedly of no use for road 
making or for building. It was said to be 
chemically indistinguishable from slate or 
clay, but it is clear that chemical analysis 
does not assist on a question of this charac- 
ter. The conclusion broadly seems to be 
that it is a chalky or clayey substance, 
generally a soft dark blue mud in the 
upper strata, but becoming harder lower 
down. In the lower layers as the result of 
pressure it has assumed a rocky character, 
but even so it is still friable and without 
the hardness which characterizes stone or 
slate. 

In the information it was alleged that 
this shale was a mineral within the words 
of reservation. A great part of the evidence 
at the trial was directed to establishing 
this claim as a matter of fact. But before 
this Board it was admitted by the Attorney- 
General that the contention that this shale 
was a mineral could not be maintained. 
This Board had held in (1879) 4 A G 294 1 
that in S. 16 of the Aot “ mines and 
minerals” had a connotation limited to 
subterranean workings, and did not include 
surface workings or the material got by 
surface workings, such as the shale in ques- 
tion. It is true that since (1879) 4 A C 294 1 
the House of Lords in (1890) 15 A C 19 3 

held (Lord Maonaghten dissenting) that 
“mines and minerals” as used in the Rail- 
ways Clauses Act and similar statutes were 
not limited to underground workings, but 
the language of these Acts, os well as their 
purpose and scope, is different. The con- 

2. Midland Railway Co. v. Robinson, (1890) 15 
A C 19=59 L J Ch 442 = 62 L T 194=38 W 
R 577=54 J P 580. 
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trast in the Act of Settlement between 
“mines” and “quarries” and “delfs” (that 
is open pits or diggings) obviously excludes 
any construction of “mines and minerals” 
except a construction limited to subter- 
ranean workings. 

There remains the question whether this 
shale can be held to be covered by the 
specific words “flag, slate or stone.” The 
principles to be applied in determining such 
a question have now been established by 
decisions of the House of Lords dealing 
with words of reservation in the Railways 
Clauses Act and similar Acts. After some 
conflict of judicial opinion it has been 
finally established by (1910) A C 116 3 
.followed by (1911) A C 290, 4 that this type 
of question is an issue of fact to be decided 
according to the particular circumstances 
of the case, the duty of the Court being to 
determine what the words meant in the 
vernacular of the mining world, the com- 
mercial world and landowners at the rele- 
vant time, which in this case is the date 
of the Act of Settlement of 1703. It was 
thus that mutatis mutandis Lord Loreburn 
stated the question in (1910) A C 116 3 at 
p. 127. Such an issue is necessarily an issue 
of fact, because it must depend on evidence 
of the actual user of the words, that is, 
the way in which they were in practice 
used by the classes of persons enumerated. 
Another point may be noted. Lord Lore- 
burn L. C. pointed out in (1911) A C 290 4 
at p. 299 that “the evidence given (in that 
case) as to common meaning is evidence 
given of the common meaning at the pre- 
sent day.” He adds : 

I should assume that it was the same at the 
time of sale unless sufficient ground was given for 
coming to a contrary conclusion. 


But in the present case, the fact that no 
one thought of this shale as capable of any 
valuable use at ail or as a commercial 
material in 1703 or indeed until about 1883 
when it was first used for brickmaking, 
might well be a ground for holding that 
even if to-day the words had acquired the 
requisite vernacular meaning, the position 
must have been different in 1703. On this 
principle it was held in (1912) S G 1327 5 
:that a special species of shale, that is, oil 

3. North British Railway Co. v. Budhill Goal and 

Sandstone Co., (1910) A C 116 = 79 L J P G 

31. 

4. Caledonian Railway Go. v. Glenboig Union 

Fireclay Go., (1911) A G 290=80 L J P 0 128 

=104 L T 657=75 J P 377. 

•5. Linlithgow v. North British Railway Co. 

(1912) S G 1327=49 Sc L R 804. 
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shale, had become a commercial mineral 
by 1862 because the term was used by 
those concerned as equivalent to oil bear- 
ing shale, whereas no such vernacular use 
could have existed in 1812, when the mate- 
rial was not recognized as of any commer- 
cial value at all or as being anything but 
waste. But, it is here unnecessary to labour 
that point, because on a careful considera- 
tion of the record in this appeal, their 
Lordships have been unable to discover 
any substantial evidence of fact that the 
words flag, slate or stone or any one of 
them are at the present time used or have 
ever been used, in the vernacular of com- 
mercial, mining or land-owning circles to 
signify this shale. It is not clear from the 
record that that particular issue of fact 
was ever precisely envisaged in the course 
of the evidence. Some confusion was no 
doubt introduced because of the emphasis 
directed in the pleadings and the evidence 
to ‘ mines and minerals,” words which are 
now admitted to be irrelevant in this dis- 
pute. But, in general, it appears that, with 
perhaps one exception, no specific ques-' 
tions were pub and no specific answers 
were elicited as to the vernacular use of 
the words of the reservation, either in 1703 
or 1704 or the present time, and in parti- 
cular of the vernacular use of the words 
slate or stone, these being the words to 
which before their Lordships the appel- 
lant’s claim was limited. The fact that 
this shale was not capable of being used 
for the ordinary purposes to which slate or 
stone are respectively applied, such as roof- 
ing or building is prima facie inconsistent 
with a vernacular designation of shale as 
slate or stone. So also is the fact that 
before 1883 shale was not regarded as of 
any commercial value at all. A similar 
conclusion seems to follow from the differ- 
ence in physical character which dis- 
tinguishes shale from slate or stone. It is 
true that in three leases granted by the 
Crown since 1883 for the getting of shale 
for brickmaking, the material is described 
as “shale or stone,” but in the special 
circumstances of the case that cannot, in 
their Lordships’ opinion, be regarded as 
evidence of a vernacular use of the word 
stone as including this shale. The manager 
of the Glenfaba Brick Works said that he 
would not call the material slate or stone, 
a piece of evidence which seems to be an 
exception to the general absence of specific 
question or answer on the vernacular use 
of the words. A director of the same works 
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said, that “one can’t call it a slate,” and 
that he considered shale as a “sort of soft 
stone.” It is questionable how far the langu- 
age used by scientific geologists is helpful 
in determining an issue of this character, 
but for what it is worth it may be noted 
that Professor Lamplugh in his geological 
survey of the island, published in 1903, 
does not without qualification describe 
shale as either slate or stone, though he 
describes it as decomposed slate. Their 
Lordships on the whole case see no reason 
to differ from the finding of fact of Deem- 
ster Farrant based on a careful and exhaus- 
tive examination of the evidence which it 
is here unnecessary to repeat, that shale 
Isuch as that now in question could not 
jhave been described as slate by mining 
•experts, commercial men or land. owners 
jeither in 1703.04 or to-day, or to differ 
from his similar finding that it would not 
have been included in a description of stone 
by any of the same classes of persons. These 
findings of fact, which their Lordships 
accept, are fatal to the appellant’s case. 
Deemster Farrant’s finding in respect of 
slate, is concurred in by both Judges of 
Appeal. There is thus on this point a con- 
current finding of fact which is sufficient 
on the established rule of the Board to 
conclude the issue quoad slate before their 
Lordships. On the meaning of stone there is 
not a concurrent finding because the Judge 
of Appeal, differing from his colleague in 
the Court of Appeal, was of opinion that 
shale was stone. Their Lordships, with all 
deference, are unable, for reasons already 
given, to agree with him on this point. 

This conclusion renders it unnecessary 
to decide two further contentions raised on 
behalf of the respondent. One was that the 
appellant’s claim if successful would have 
the result that the reservation would nul- 
lify the estate granted. As the shale can 
only be worked by removing the surface 
soil and by open workings, the 25 acres 
which constitute the respondent’s estate 
would be rendered worthless to her by the 
process of extracting the shale, and her 
enjoyment of it would be destroyed. On 
this ground it was contended on the autho- 
rity in (1872) 7 Ch A 699,° that the Court 
would not permit the Crown or its licensees 
to exercise the rights they claim under the 
reservation even if the words of reserva- 
tion on their true construction were held 

6. Hoxt v. Gill, (1872) 7 Ch A 699 = 41 L J Ch 
761 = 27 L T 291 = 20 W R 967. 


to include shale and even on terms of pay- 
ing compensation. Against this it was point- 
ed out that in (1910) A C 83 7 at p. 85, 
Lord Macnaghten seems to have been of 
opinion that the china clay which was 
there held to be a mineral might be worked 
though such working might destroy or 
interfere with the use of the railway and 
destroy the surface. That however was 
under a different type of statute because 
the railway company could always prevent 
the working by paying the ascertained 
compensation. But as their Lordships hold 
that the shale is not within the words of 
reservation, it is not necessary to express 
any final opinion on the matter. The second 
point raised by the respondent was that 
the words of reservation are expressly 
limited to mines and minerals and quarries 
and delfs of flag, slate or stone such “as 
now are or at any time heretofore have been 
vested” in the Lords of the Isle, and hence,, 
as it was argued, only mines, quarries and 
delfs existing in 1703 are within the Sec- 
tion, so that as it was said, the Crown as 
Lord had no right to enter upon land and 
form a new quarry or delf not already 
existing in 1703. If on the true construc- 
tion such a limitation of mining or of quar- 
rying operations of flag, stone or slate was 
imposed by the Act, the practical conse- 
quences might well be serious, but their 
Lordships, while not giving any express 
decision see no reason, as at present advis- 
ed, to differ from the Judges of the Courts 
below, who have all rejected that construc- 
tion. Notwithstanding the able argument 
of the Attorney-General, which loses no- 
thing in merit because it has not succeed- 
ed, their Lordships are of opinion on the 
whole case that the appeal fails and should 
be dismissed with costs. They will humbly 
so advise His Majesty. 

K.S./r.k. Appeal dismissed . 


Solicitors for Appellant — 

Commissioner for Crown Lands. 


Solicitors for Respondent — 

Linklaters <fc Paines- 


7. Great Western Railway Co. v. Carpalla Uni- 
ted China Clay Co. (No. 1), (1910) A C 83 = 
79 L J Ch 117=101 L T 786=74 J P 67=64 
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28th June 1938 

Lord Romer, Sir Shadi Lal and 
Sir George Rankin. 

Bengal Coal Co. Ltd. — Defendant — 
Appellant. 

v. 

Sri Sri J anardan Kishore Lal Singh 
Deo and another — Plaintiffs — 
Respondents. 

Privy Council Appeal No. 69 of 1937, 
Bengal Appeals Nos. 30 and 35 of 1936. 

Bengal Cess Act (9 of 1880), Ss. 5 and 6 — 
Mining lease providing that lessees were to pay 
and discharge all taxes, rates, etc. in nature of 
public demands — Lessors required to pay cesses 
and taxes under Bengal Cess Act and Bengal 
Mining Settlements Act suing lessees for reim- 
bursement — Claim for sums paid under the two 
Acts held well founded — Claim for sum paid 
as income-tax held not maintainable. 

One of the covenants in a mining lease pro- 
vided 1 that the lessees ‘shall pay and discharge 
all taxes, rates and assessment and impositions 
■whatsoever being in the nature of public demands 
which shall from time to time be charged, or 
assessed or imposed upon the said mines or any 
part thereof by the authority of the Government 
of India”; and the lessors being required to pay 
certain cesses and taxes under the Bengal Cess Act 
(1880) and under S. 10 (1) (b), Bengal Mining Set- 
tlements Act, sued the lessees for reimbursement 
in respect of the sums paid by them. They also 
claimed to be reimbursed for the amount paid by 

them as income-tax upon royalties reserved by the 
lease : 

Held that the claim of the lessors for reimburse- 
ment of the amount paid under the Bengal Cess 
Act'-and the Bengal Mining Settlements Act were 
well founded. That the lessors were not however 
entitled to be reimbursed in respect of the sum paid 
by them as income-tax as it was not a tax imposed 
on the mines in any sense relevant to the lessees* 
covenants in a mining lease : (1888) IS A G 613 , 

Re L [P 245 C 1] 

Cyril Radcliffe and L. M. Jopling — 

. ^ for Appellants. 

A. M. Dunne, J. M. Parikh, Sir Hari 
Singh Gour and R. Parikh — 

_ for Respondents . 

Sir George Rankin. By a mining lease 
dated 4th March 1915, the plaintiffs 
demised to the Bengal Coal Co. Ltd. (defen- 
dants) therein called “the lessees,” the 
mines, beds, veins and seams of coal in 
Mousa Poidih in the District of Burdwan 
for 30 years from 1st April 1915. The first 
of the lessees’ covenants contained in part 7 
of the schedule to the lease was in the fol- 
lowing terms : 

The lessees shall pay the royalty and royalties 
reserved by this lease at the time and in the man- 
ner above appointed in that behalf and shall also 
pay and discharge all taxes, rates, assessments and 
impositions whatsoever being in the nature of 


public demands which shall from time to time be 
charged, assessed or imposed upon the said mines 
or any part thereof by the authority of the 
Government of India or the said Local Govern- 
ment or otherwise except demand for land revenue 
and shall also pay interest at the rate of 12 per 
cent, per annum on all arrears of such royalty or 
royalties from the due date thereof. 

By their plaint filed in the Court of the 
Subordinate Judge at Asansol on 21st June 
1929, the plaintiffs claimed to be entitled 
under this covenant to decree against the 
defendants for a sum of Rs. 2095-8-0 toge. 
ther with certain interest. The claim is for 
reimbursement in respect of certain cesses 
or taxes for which the plaintiffs became 
liable between the years 1923-1929 (inclu- 
sive) and which they have paid. These 
public demands are three in number, 
namely (l) road and public works cess 
under the Cess Act, 1880 (Bengal Act 9 of 
1880); (2) expenses charged to the plaintiffs 
under cl. (b) of sub-s. (l) of S. 10, Bengal 
Mining Settlements Act, 1912 (Bengal Act 
2 of 1912); (3) income-tax upon royalties 
reserved by the lease. The Subordinate 
Judge gave the plaintiffs a decree in res- 
pect of all three heads of claim but dis- 
allowed the claim for interest. On appeal 
by the defendants, the District Judge of 
Burdwan (7th December 1932) disallowed 
the claim in respect of income-tax but 
upheld the trial Court’s decision as to the 
other two heads of claim. Both sides hav- 
ing appealed to the High Court, Nasim Ali 
and Edgley JJ. affirmed the decision of the 
District Judge by decrees dated 24th March 
1936. Two appeals to His Majesty have 
been brought pursuant to certificates grant- 
ed by the High Court under cl. (c) of Sec. 
109, Civil P. C., and they have been con- 
solidated. The defendants by their appeal 
dispute that they are liable in respect of 
road and public works cess or the charge 
under the Mining Settlements Act. The 
plaintiffs appeal against the disallowance of 
their claim in respect of income-tax. No 
question as to interest arises, nor is it con- 
tended that there is any reason why the 
covenant should not have effect according 
to its tenor. 

Learned counsel for the defendants have 
drawn attention to the fact that the words 
of the covenant charged, assessed or 
imposed upon the said mines or any part 
thereof are not accompanied by phrases 
(to be found in books of conveyancing pre 
cedents) designed to enlarge their scope by 
making express mention of demands impos- 
ed in respect of the demised premises or in 
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respect of the royalties reserved by the 
lease. (1882) 9 QB D 632, 1 has been cited 
to show that the fact that a charge can be 
enforced against the premises does not in 
all circumstances make it a charge imposed 
on the premises; and the observations of 
Mathew L. J. in (1902) 1 KB 700 2 at 
p. 711, have been referred to as showing 
that unless there be express mention of 
demands imposed on the owner in respect 
cf the premises, such a demand is not 
within the covenant. As regards the claim 
for moneys paid under the Cess Act, 1880, 
their Lordships are of opinion that the 
terms of that enactment deprive the defen- 
dants’ contention of its force : 

5. From and after the commencement of this 
Act in any district or part of a district, all 
immovable property situate therein, except as 
otherwise in Ss. 2 and 8 provided, shall be liable 
to the payment of a road cess and public works 
cess. 

6. The road cess and the publio works cess shall 

be assessed on the annual value of lands and on 
the annual net profits from mines, quarries, tram- 
ways, railways and other immovable property 
ascertained respectively as in this Act pres- 
cribed 

These words, together with the Preamble 
and other Sections (e. g., S. 80), are to the 
effect that the cess is levied on the immov- 
able property and that the immovable 
property is liable to pay it. It is assessed 
differently as regards lands and mines — in 
the case of lands it is assessed on the annual 
value and in the case of mines on the 
annual net profits. The judgment of the 
Board delivered by Mr. Ameer Ali in 38 
I A 31, 3 has been referred to, but their 
Lordships are unable to find that it casts 
any doubt upon the character of the cess 
as one imposed upon the immovable pro- 
perty by the plain terms of the Act. 

The nature of the payment to be made 
under S. 10 (l) of Bengal Act 2 of 1912 by 
the persons mentioned in Cl. (b) — “all per- 
sons who receive any royalty, rent or fine 
from such mines” is not so clear. The word 
“owner” in this Act points in such a case 
as the present to the lessees and not to the 
lessors. Expenses incurred by the Mines 
Board of Health in respect of any area 
declared to be a “mining settlement” are to 
be “charged to” the persons mentioned in 

1. Allum v. Dickinson, (1882) 9 Q B D 632=47 
L T 493=30 W R 930. 

2. Foulger v. Arding, (1902) 1 KB 700=71 L J 

K B 499=86 L T 489=50 W R 417=18 
T L R 422. 

3. Manindra Chandra Nandi v. Secretary of 
State, (1911) 38 Cal 372=9 I 0 311=38 I A 

31 (P C). 


Cl. (b) and to the lessees in such propor- - 
tions as the Local Government may direct; 
the total burden of the lessees is to be 
divided among them on the basis of out- 
put, while the total burden of the receivers 
of royalties, etc., is to be divided among 
them on the basis of the road cess payable 
by each. There is a provision [sub-s. (4)] 
that “all expenses chargeable under this 
Section shall be recoverable as if they were 
arrears of land-revenue.” This would sub- 
ject the defaulter not merely to “certificate 
procedure” under the Public Demands 
Recovery Act but also to a sale of his 
estate or interest under the Land Revenue 
Sales Acts [Act 11 of 1859, Bengal Act 7 
of 1868]. Their Lordships think that the 
effect of the Act is to distribute the bur- 
den of the expenses among the interests 
(superior and inferior) in the mine. They 
say nothing upon the question whether 
a revenue sale for the zamindar’s default 
would affect the interest of his lessees [cf. 
Act 11 of 1859, S. 37] because they are not 
of opinion that the words ‘ upon the said 
mines or any part thereof” refer to the 
interest of the lessees as distinct from that 
of the lessors. Nor are the plaintiffs con- 
cerned in the present case to demonstrate 
that for default by the lessees there is a 
remedy against the leasehold interest. Land 
revenue is certainly a burden charged, 
assessed or imposed upon” the land. If the 
remedy against the land be what makes it 
so, or be sufficient to make it so, then the 
payment now in question is related in like 
manner to the lessors’ interest. This con- 
clusion cannot be avoided by contending 
that the persons referred to in Cl. (b) of 
S. 10 of the Act of 1912 need not neces- 
sarily have any interest in the mine at all. 
Receipt of “royalty, rent or fine from such 
mines” prima faoie imports such an inte- 
rest, and in the absence of such interest 
road cess would not be chargeable under 
the Cess Aot of 1880. 

The words “taxes, rates, assessments and 
impositions whatsoever” are followed by 
the words “charged, assessed or imposed 
upon the said mines” — a variety of phrase 
which is intended to avoid restricting the 
covenant to cases in which the demand is 
in the strictest sense “charged upon the 
land.” The phrases are to be taken in their 
ordinary and natural meaning. In (1888) 
13 A C 61 3 4 the House of Lords had to 
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interpret the phrase in a statute of limi- 
tations 

periodical sums of money charged upon or payable 
out of any land except moduses or compositions 
belong to a spiritual or eleemosynary corporation 
sole. 

As moduses were incapable of being 
charged on land in the sense of being pay- 
able out of land or realizable by remedy 
against the land itself, the phrase “charged 
upon” was interpreted in a wider sense 
and as having no technical meaning. It 
was considered by Lord Herschell that the 
prima facie and most common meaning 
would make it applicable only to those cases 
in which there was some remedy against 
the land itself, but that it might well be 
used to describe a burden imposed upon 
land if a payment has to be made in res- 
pect of land and the land can only be 
enjoyed subject to the liability for that 

payment. Lord Macnaghten observed : 

The liability to the payment falls upon the 
occupier or taker for the time being by reason of 
his occupation. The land carries the liability as a 
burthen from taker to taker. Beyond all doubt 
that liability subtracts something from the profit- 
able enjoyment of the land; it must be taken into 
account on the occasion of a sale, a mortgage, or 
a lease. An intending purchaser would give so 
much less purchase-money; an intending mort- 
gagee would strike the amount off the rental in 
calculating the value of the proposed security, and 
an intending lessee would offer so much less rent. 
It seems to me that according to the ordinary 
understanding of mankind that is a charge upon 
land which cannot be dissociated from the land 
and which charges the occupier in respect of the 
land. 

The particular illustration of an intend- 
ing lessee does not here apply owing to the 
special nature of the demand in question, 
but the other illustrations (intending pur- 
chaser, intending mortgagee) are applicable 
and add point to the circumstance that a 
remedy is given against the land itself. 
Their Lordships see no features in the pre- 
sent case rendering these considerations 
insufficient to attract the operation of the 
covenant and are of opinion thafthe High 
Court was right in holding that this part 
of the plaintiffs’ claim is well founded. 
Income-tax is in a very different position, 
as intending purchasers or mortgagees of 
the lessors’ interest would appreciate. It is 
not a tax imposed upon the mines in any 
sense relevant to the lessees’ covenants in a 
mining lease. Indeed, express words refer- 
ring to public demands imposed upon the 
proprietors in respect of the mine would 
not have brought income-tax within the 
covenant. It may be true that the sugges- 
tion that the covenant extends to income- 


tax in respect of the plaintiffs’ royalties 
would not in 1915 seem so unreasonable as 
it would after the Indian Income-tax Acts 
of 1918 and 1922 had graduated the tax 
according to the amount of the assessee’s 
total income. But a general tax on the 
income of all persons with exceptions for 
smaller incomes is plainly outside the scope 
of the covenant. The result is that in their 
Lordships’ opinion both appeals should be 
dismissed. They will humbly advise His 
Majesty accordingly. There will be no 
order for costs. 

R.M./r.k. Appeals dismissed. 

Solicitors for Appellants — 

Sanderson Lee & Co. 

Solicitors for Respondents — 

Stanley Johnson & Allen. 
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Lord Romer, Sir Shadi Lad and 
Sir George Rankin. 

Rana U ma Nath Bakhsh Singh — 

Appellant. 

v. 

J ang Bahadur — Respondent. 

Privy Council Appeal No. 29 of 1938; 
Oudh Appeal No. 23 of 1936. 

Trust — Creation of — S, a Hindu taluqdar, 
executing a deed of relinquishment, relinquish- 
ing all his rights and property to his eldest son 
(defendant) — Second deed executed by defen- 
dant alone — Latter deed, besides other 
arrangements, providing to give a sum of 
money and a village to J, a son of Mahomedan 
concubine of S, on his attaining majority pro- 
vided he remained obedient — Two deeds held 
created trust in favour of J — J forced to leave 
village with his mother — Fact that J did not 
come and pay his compliments to defendant 
on occasions of Hindu festivals held no proof 
of breach of condition to remain obedient. 

A Hindu taluqdar S exeouted two instruments. 
One was a deed of relinquishment by which the 
taluqdar S relinquished all his rights and property 
to the eldest son (defendant). The second instru- 
ment (ikrarnama) was executed by the defendant 
alone. That deed, while providing for maintenance 
and debts of the defendant’s father and mother, 
arranged to pay certain sum and a village to a 
son J of a Mahomedan concubine of the defen- 
dant’s father, on his attaining majority, provided 
he remained obedient. The deeds were followed by 
mutation proceedings. S died and after some 
years the concubine and her son J were turned 
out. They went to live with their own people. 
Subsequently when J attained majority, he filed a 
suit against the defendant for the possession of the 
village and the amount promised. The defence 
was that J had not fulfilled the condition of 
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remaining obedient, as he failed to come and pay 
compliments to the defendant on the occasion of 
Hindu festivals. There was no evidence that defen- 
dant intimated the plaintiff that he desired his 
company on those occasions : 

Held that the two instruments should be read 
together and the obligations undertaken by the 
defendant were the terms upon which his father 
was surrendering to him immediately all his pro- 
perty. Moreover the amount and the village pro- 
mised to J intended to come out of the property 
surrendered. In these circumstances the instru- 
ment created a trust in favour of J. The defence 
could not be regarded as establishing a breach of 
the condition “provided he remained obedient.” 
Hence the plaintiff was entitled to a decree : 11 
MIA 517 (P G); 16 Mad 268 (P C); 32 All 410; 
AIR 1918 P G 156 and AIR 1922 P C 107 , 
Rel. on. [P 247 C 1, 2 ; P 248 0 1] 

A. M. Dunne and W. Wallach — 
for Appellant . 

R. Roxburgh, Siraj Husain and L. M. 
Jopling — for Respondent. 

Sir George Rankin. — 

RANA SIR SHANKER BAKHSH SINGH 
(born in 1840, died in 1897) 


Lai Chandra Bhukhan Rana Sir Sheoraj 

Singh (died on 7th Singh (died on 14th 

August 1894) April 1920) 

I 


i i 

Rana Uma Nath Kunwar Shambhu 

Bakhsh Singh Nath Bakhsh 

(Appellant) Singh 

Rana Sir Shanker Bakhsh Singh was 
taluqdar of Khajurgaon. In 1890 he had 
made a will appointing his eldest son Lai 
Chandra as his successor, but Lai Chandra 
having died in 1894 a new disposition was 
made by Sir Shanker Bakhsh Singh by a 
codicil dated 1st November 1894, By this 
codicil he gave to Sheoraj, his younger son, 
all his property, moveable and immovable, 
including the Khajurgaon estate but pur- 
ported to provide that Sheoraj should not 
have power to make any son except Uma 
Nath Singh, his eldest son, the owner and 
successor to the estate “during his pre- 
sence.” It is unnecessary to discuss the 
effect in law of this provision. Sir Shanker 
Bakhsh Singh having died in 1897 was 
succeeded by Sheoraj who became Sir Sheo- 
raj Singh, K. C. I. E. On 9th May 1913 
two instruments were executed. The first 
was a deed of relinquishment (dastbardari) 
to which the parties were Sheoraj, Uma 
Nath (the defendant-appellant) and Sham, 
bhu Nath, his brother. By this deed, Sheo. 
raj relinquished all his rights and property 
to the defendant- appellant and purported 


to put him in possession forthwith. The 
deed provides that the defendant. appellant 
should pay the debts of Sheoraj and should 
be entitled to receive and collect all debts 
due to him. By its sixth clause it referred 
to the contemporaneous instrument : 

(6). That I, the declarant No. 2 (Uma Nath), do 
hereby agree that I shall continue to act according 
to the conditions laid down in the deed executed 
today by me in favour of the declarant No. 1 
(Sheoraj). 

The second instrument, described as an 
ikrarnama or agreement, was executed by 
Uma Nath alone. It recites that Sheoraj, 
his father, had appointed him successor and 
put him in possession ; it provides that a 
certain village should be set aside for the 
maintenance of Sheoraj who was to get in 
addition a sum of Rs. 7045 in cash and a 
further sum after all his debts had been 
satisfied. Uma Nath by this deed also pro- 
mised to pay Rs. 3000 annually to the wife 
of Sheoraj and a sum of Rs. 2000 annually 
to Mt. Sarwar, a concubine who lived at 
Khajurgaon and who had two sons by 
Sheoraj — viz. the plaintiff Jang Bahadur 
and Bam Bahadur. Cl. (4) of the ikrarnama 
is as follows : 

(4). That I, the executant, shall pay Rs. 50,000, 
as specified below, in cash to Jang Bahadur and 
Bam Bahadur, minor sons of the aforesaid prosti- 
tute, Mt. Sarwar, on their attaining majority pro- 
vided they remain obedient : Jang Bahadur Rs. 
80,000, Bam Bahadur Rs. 20,000. After their 
attaining ago of majority, I shall put Jang Baha- 
dur in possession of village Mathiapur, pargana 
Dalmau and Bam Bahadur in possession of village 
Udwamao, pargana Sareni with the right of inheri- 
tance but without the power of making transfer. 
The aforesaid persons and their heirs shall con- 
tinue to pay from the date of their possession, land 
revenue, cesses and subscriptions of the British 
Indian Association and Canning College, along 
with the additional amount of Rs. 10 per cent, by 
way of proprietary right, on the land revenue, to 
me, the exeoutant, and my heirs. Except receiving 
tho aforesaid amount in cash and remaining in 
possession of tho villages, mentioned above, the 
aforesaid persons shall not be entitled to get any 
guzara or allowance from the estate. If for any 
reason I may not bo able to deliver possession of 
village Mathiapur to Jang Bahadur, then I shall 
put him in possession of another village, having 
the same amount of profits and being of the 
similar quality, according to the above-mentioned 
condition. 

These deeds were immediately followed 
by mutation proceedings whereby the name 
of Uma Nath was substituted for that of 
Sheoraj in the revenue papers. On 14th 
April 1920 Sheoraj died. At some time — 
apparently between ,1924 and 1927 — Mt. 
Sarwar and her sons left Kharjurgaon and 
went off to live with her own people in 
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another village. The plaintiff respondent 
Jang Bahadur and his young brother Bam 
Bahadur were both minors at this time, but 
Jang Bahadur attained his majority on 2nd 
May 1930. On 7th September 1931, Jang 
Bahadur brought the suit out of which the 
present appeal arises against the appellant 
Uma Nath claiming the sum of Rs. 30,000 
under cl. (4) of the deed of 9th May 1913, 
and also possession of the village Mathiapur 
or another village of like value according 
to the terms of the deed. A great many 
issues were framed by the learned Subordi- 
nate Judge and discussed at the trial, but 
in the end the learned Judge came to the 
conclusion that the plaintiff was not en- 
titled to any decree for possession of the 
village or for a declaration of any title 
thereto. He also found that the plaintiff 
was not entitled to a decree for Rs. 30,000 
claimed, because he had not fulfilled the 
condition of ita'at — that is, the condition 
as to obedience mentioned in cl. (4) above 
recited. On appeal to the Chief Court of 
Oudh, Nanavutty and Zia-ul-Hasan JJ. 
allowed the appeal and gave the plaintiff a 
•decree for possession of the village of Mathia- 
pur and for Rs. 30,000 against the defen- 
dant with certain interest, mesne profits 
and costs. From this decree the defendant 
•has appealed to His Majesty. 


Having regard to the fact that the plain- 
tiff J ang Bahadur was not a party to either 
of the two instruments of 9th May 1913, 
the first question which arises is whether 
or not cl. (4) above recited of the instru- 
ment which was executed by the appellant 
alone amounts to a trust in Jang Bahadur’s 
favour so as to entitle him to claim to have 
the trust performed. It is reasonably plain, 
as the Courts in India have held, that the 
two instruments must be read together, and 
that the obligations undertaken by the 
appellant are the terms upon which his 
father was surrendering to him immediate 
possession of all his property. Moreover 
the provision for Jang Bahadur of a 
village and of Rs. 30,000 is intended to 
come out of the property which was being 
surrendered. In these circumstances a num- 
ber of decisions by this Board have made 
it difficult for learned counsel for the appel- 
lant to contest the proposition that the 
instruments created a trust in favour of 
Jang Bahadur : 11 M I A 517 1 * at p. 549, 


1. Nawab Umjad Ally Khan v. Mt. Mohumd 

Begam, (1866-67) 11 M I A 517=10 W R 1 

=2 Sar 315=2 Suther 98 (P 0). 


20 I A 9, 3 37 I A 152, 3 46 I A 64* and 49 
I A 153°. Their Lordships are in agree- 
ment with the learned Judges of the Chief 
Court in holding that the effect of cl. (4) 
above cited was to create a trust in favour 
of the plaintiff enforceable at his instance. 
This leaves as the only defence remaining 
to the appellant the condition expressed in 
the clause by words which, as they appear 
in the translation before their Lordships, 
are, provided they remain obedient”. The 
learned Subordinate Judge was of opinion 
that the word “ ita'at ” generally implies 
submissive obedience, which he explains as 
such solicitous and affectionate attendance 
and dutifulness as one would expect from 
a very near and dear relation.” The learned 
Subordinate Judge concluded that the plain- 
tiff must fail as regards the sum of Rupees 
30,000 because he had given no evidence 
to prove the performance of ita'at , and 
because he had not cross-examined the 
defendant whose complaint took the form 
that the plaintiff had never offered any 
nazar at the time of Holi or Dasehra, or 
other festival, nor visited the defendant 
even when the defendant was ill. The 
learned Judges of the Chief Court read the 
condition in the clause as meaning that the 
plaintiff and his brother would be entitled 
to the money on condition of their remain- 
ing loyal to the defendant and considered 
that there was nothing to show that the 
plaintiff had committed any act of dis- 
loyalty. Their Lordships are unable to hold 
that the complaints made by the defendant 
of the plaintiff’s conduct towards him can be 
regarded as establishing a breach of the 
condition provided they remain obedient”. 1 
The evidenoe of the plaintiff’s mother and 
her brother to the effect that some four or 
six years after the death of Sheoraj she 
and her two boys were turned out by the 
defendant has an important bearing, as the 
Chief. Court rightly thought, upon this 
question. It seems reasonably clear that 
the position of the woman and her sons at 
Khajurgaon was a very difficult one and 


2. Sri Lakshmi Narayana Ananga Gam v. Sri 

Durga Madhawa Deo Garu, (1893) 16 Mad 
268=20 I A 9=6 Sar 270 (P C). 

3. Nawab Khwaja Muhammad Khan v. Husaini 

Begam, (1910) 32 All 410=7 I C 237=37 T A 
152=7 A L J 871 (P C). 

4. Raja of Ramnad v. Sundara Pandiyasami 

Tevar, (1918) 5 AIRPC 156=49 I C 704= 
42 Mad 581=46 I A 64 (P C). 

5 * Quadir y. Salimullah Bahadur, 

(1922) 9 AIRPC 107=69 I C 138=49 Cal 
820=49 I A 153 (P C). 
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the fact of her being a Mahomedan created 
further difficulties; not unnaturally her sons 
become Muslims. 

This change of religion would not excuse 
them from fulfilling the condition as to 
obedience but the circumstances taken as a 
whole throw doubt upon the reality of the 
defendant’s complaint. It seems doubtful if 
the plaintiff’s attendance at ceremonies 
would have been welcomed and in any case 
there is no trace of any request having 
been made by the defendant to the plain- 
tiff or of any intimation that the defendant 
desired his company or his attendance. 
The mere complaint therefore that the 
plaintiff did not come from the place where 
his mother was living and pay certain 
compliments to the defendant on the occa- 
sion of certain Hindu festivals is singularly 
unimpressive, and whether the word 'ita'at' 
be translated “obedience” or “loyalty”, their 
Lordships are satisfied that this condition 
affords no defence to the appellant in this 
case. Their Lordships are of the opinion 
that this appeal fails and should be dis- 
missed. They will humbly advise His 
Majesty accordingly. The appellant must 
pay the costs of the respondent. 

v.b.b./r.k. Appeal dismissed . 

Solicitors for Appellant — 

Hy. S. L. Polak & Co. 

Solicitors for Respondent — Nehra & Co. 
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(From Calcutta) 

18th July 1938 

Lord Thankerton, Lord Romer, Sir 
Lancelot Sanderson, Sir Shadi Lal 
and Sir George Rankin. 

Dinabandhu Chatter jee — Appellant. 

v. 

Ashutosh Chatter jee and others — 

Respondents. 

Privy Council Appeal No. 28 of 1937; 
Bengal Appeal No. 26 of 1935. 

Bengal Land Revenue Sales Act (11 of 1859), 
Ss. 2 and 3 — In pursuance of S. 3, 12th Janu- 
ary and 28th March fixed in tauzi ledger as 
latest dates in each year for payment of arrears 
of land revenue— Sum demanded as payable in 
respect of January kist not paid before 12th 
January — Sale held after 12th January is 
within jurisdiction of Collector. 

The expression ‘kist’, as explained in the Tauzi 
Manual issued by the Board of Rovenue, Bengal, 
means the period between one latest day for pay- 
ment of arrears of revenue and the next, and is 
not used in tho restricted meaning assigned to it 


in S. 2 of the Act. Thus, where in pursuance of 
S. 3, the Board of Revenue has, in tauzi ledger, 
fixed for an estate paying an annual revenue, 
12th January and 28th March in each year as- 
the latest dates, on or before which, an arrear of 
land revenue must be paid, the expression “Janu- 
ary kist” means tho period beginning on 29th 
September and ending on 12th January, and the 
“kist day” means the latest day of payment on 
which that period expires, that is 12th January. 
Hence where a sum is demanded as payable in 
respect of January kist and is not paid on or 
before 12 th January, the date fixed for the payment 
of arrears, the estate becomes liable to sale, and 
the sale held on 22nd March after the latest date 
for payment of arrears, is within the jurisdiction 
of the Collector : A I R 1931 P C 51, Expl. and 
Disting. [P 250 C 1, 2] 

J. M. Pringle — for Appellant. 

J. M. Parikh — for Respondents . 

Sir Shadi Lal. — This is an appeal from 
a judgment and deoree of the High Court 
of Judicature at Fort William in Bengal 
dated 21st June 1935, which reversed the 
judgment and decree of the Second Sub- 
ordinate Judge of Faridpur dated 13th 
August 1932, and set aside the sale of an 
estate for arrears of land revenue. On 22nd 
March 1930, a permanently settled estate, 
bearing tauzi No. 299 of the Backergange 
Collectorate, was sold by public auction for 
arrears of land revenue. Three persons, 
namely Ashutosh Chatterjee, Rai Rajni 
Kanta Chatterjee and Suresh Chandra 
Chatterjee, were proprietors of that estate, 
each owning one-third share therein. The 
total land revenue assessed on the estate is 
Rs. 13-1.1, of which Rs. 5-8-10 has to be 
paid by 12th January of each year, and 
the remainder Rs. 7-8-3 by 28th Maroh. It 
is common ground that in respect of the 
amount of Rs. 5-8-10 which was payable 
on or before 12th January 1930, two co- 
sharers, namely the plaintiff, Ashutosh 
Chatterjee and defendant 2, Rai Rajani 
Kanta Chatterjee, duly paid their share of 
the revenue, but the third co- sharer, Suresh 
Chandra Chatterjee, failed to make any 
payment. There stood however to the cre- 
dit of the estate 9 annas and 9 pies, whioh 
had been overpaid on account of the previ- 
ous instalments. After giving credit for this 
small sum, the Collector found that there 
was a deficit of Re. 1-3-9 in the amount of 
land revenue, which was to be paid by 12th 
January 1930. The estate wa9 therefore 
entered in the Arrear List of the Collec- 
torate, and sold on 22nd Maroh 1930, fotf 
Rs. 700 to the appellant, Dinabandhu. 
Chatterjee, who was the highest bidder at 
the auction. Thereupon, Ashutosh Chatter* 
jee impeaohed the sale on various grounds;. 
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and after an unsuccessful appeal to the 
Commissioner, he brought the present suit 
in the Civil Court against the auction. pur- 
chaser and his own cosharers in the estate. 
The main ground, upon which the sale was 
attacked, was that the Collector had no 
jurisdiction to hold the sale on 22nd March 
1930. This ground of attack was repelled 
by the purchaser, and the dispute between 
the parties was embodied in the following 
issue framed by the Court : 

Was the sale of Taluk No. 299 by the Collector 
of Backergange on 22nd March 1930, at revenue 
sale, illegal, without jurisdiction, and contrary to 
the provisions of Act 11 of 1859? 

This issue was answered in the negative 
by the trial Judge, who upheld the sale 
and dismissed the suit. On appeal to the 
High Court, his judgment was set aside, 
and the suit was decided in favour of the 
plaintiff. From the judgment of the High 
Court the auction. purchaser has brought 
this appeal to His Majesty in Council, and 
the question which their Lordships have 
to determine, is whether the sale was held 
on a date before the latest date fixed for 
the payment of the arrear of revenue. What 
is the law which defines an arrear of re- 
venue, and which determines the date upon 
which an arrear must be paid, the con- 
sequence of non-payment thereof on that 
date being that the estate in arrear becomes 
liable to sale at public auction ? The law 
on the subject is contained in the Bengal 
Land Revenue Sales Act 11 of 1859. By 
S. 2 of that statute, it is provided that : 

If the whole or a portion of a kist or instalment 
of any month of the era according to which the 
settlement and kistbandi of any mahal have been 
regulated be unpaid on the first of the following 
month of such era, the sum so remaining unpaid 
shall be considered an arrear of revenue. 

This Section refers to the kist or instal- 
ment of land revenue fixed in accordance 
with the terms of settlement and kistbandi 
of an estate, and contemplates the payment 
of a kist or instalment every month. It 
then defines an arrear of revenue. If the 
whole or a portion of a kist or instalment 
of revenue is not paid on, or before, the 
last day of the month, during which it was 
to be paid, the sum remaining unpaid on 
the first day of the following month shall 
be deemed to be an arrear of revenue. It 
will be observed that the Section merely 
defines an arrear of revenue. It makes it 
clear that the proprietor of an estate is 
allowed to pay a kist or instalment on any 
day during the month for which it has 
been fixed. The Section does not impose 


any penalty for the non-payment of the 
revenue during the month; it merely states 
that if it has not been paid during the 
month in which it was to be paid, the sum 
remaining unpaid becomes on the first day 
of the following month an arrear of re- 
venue. But the defaulting proprietor does 
not suffer any harm, even if he does not 
pay immediately the revenue so declared 
to be in arrear. The law gives him a 
period of grace for payment, and this 
concession is granted by S. 3 of the statute, 
which is in these terms : 

Upon the promulgation of this Act the Board of 
Revenue shall determine upon what dates all 
arrears of revenue . . . shall be paid up in each 
district under their jurisdiction, in default of 
which payment the estates in arrear in those dis- 
tricts . . . shall be sold at public auction to the 
highest bidder. 

In pursuance of S. 3, the Board of Reve- 
nue has fixed for an estate paying an annual 
revenue exceeding Rs. 10, but not exceeding 
Rs. 50, the 12th January and 28th March in 
each year as the latest dates, on or before 
which, an arrear of land revenue must be 
paid. It is only when the latest date for 
the payment fixed under the Section has 
expired without payment, that the estate 
becomes liable to sale at public auction on 
a date thereafter which may be fixed for 
the purpose. The question therefore arises 
whether the sale in dispute was held after 
the expiry of the last date of payment as 
contemplated by the aforesaid Section. 
Now Ex. C, which is a certified copy of the 
kistabandi relating to this estate, shows 
that Rs. 13-1-1, the total revenue assessed 
on the estate, is payable in monthly instal- 
ments according to the Bengali era, that 
is to say, the revenue is payable by instal- 
ments each month from Baisakh to Chai- 
tra. These instalments are called kists in 
S. 2 of the Act, and if any instalment is 
not paid during the prescribed month, the 
sum so unpaid becomes an arrear on the 
first day of the following Bengali month. 
But, as already stated, the mere fact that 
there is an arrear to be paid in respect of 
as estate does not lead to any untoward 
consequence until the expiry of the last 
date of payment fixed under S. 3. As the 
mere failure to pay each instalment in the 
prescribed month does not entail any 
penalty, the details of the monthly instal- 
ments were omitted from the tauzi ledger 
of an estate, and only the demand for 
arrears, for which the estate would become 
liable to sale after the latest date of pay- 
ment, was entered in the tauzi ledger. 
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The tauzi ledger of this estate mentions 
Bs. 5-8-10 as the net demand payable in 
respect of the January kist. The expres- 
sion “ kist, ” as explained in the Tauzi 
jManual issued by the Board of Revenue, 

■ Bengal, means the period between one 
latest day for payment of arrears of reve- 
nue and the next, and is not used in the 
•restricted meaning assigned to it in S. 2 of 
the Act. Thus, in the case of this estate, 
which paid revenue in two instalments 
'the expression January kist” means the 
'period beginning on 29th September and 
ending on 12th January and the “kist 
jday ” means the latest day of payment 
on which that period expires — now 12th 
January 1930, as shown in the tauzi 
ledger, was the latest date for payment of 
that sum. But it appears from the tauzi 
ledger that of the aforesaid net demand, 
Bs. 4-5-1 were duly paid on or before 12th 
January 1930; and that only Be. 1.3-9 
remained unpaid on the last day fixed for 
the payment of arrears. On the expiry of 
that day the estate became liable to sale 
by public auction, and the sale on the date 
in question, namely 22nd March 1930, did 
not infringe the law. 

The judgment of this Board in 10 Pat 
496 1 shows that their Lordships thought 
that the sum for the non-payment of which 
the property was sold in that case was a 
kist as contemplated by S. 2 of the Act, 
and that 28th March was the date fixed 
for the payment of the kist. They accord- 
ingly held that the sum did not become an 
arrear until 1st April. The sale held before 
7th June, the last date fixed for the pay- 
ment of arrears, was therefore invalid. 
That judgment cannot be taken as dis- 
placing the meaning which their Lordships 
have, in the present case, shown to attach 
to the entry of the date 12th January 1930, 
under the head date ” in the tauzi ledger. 
It is to be observed that the appeal in that 
case was heard ex parte and the meaning 
of the entry ^ “ 28th March” and of the 
references to “kist” was not examined in 
the light of the information now available. 
Moreover the evidence in that case included 
the sale proclamation issued under S. 7 of 
the Act, which was misleading. The case 
must therefore be regarded as proceeding 
upon its own facts. 

The learned Judges of the High Court, 
who decided the present case, have wrongly 

1. Mt. Saraswati Bahurla v. Surajnarayan Chau- 
dhuri, (1931) 18 A I R P 0 57=130 I 0 676= 
10 Pat 496 (P C). 


assumed that what is called a net demand 
in the tauzi ledger in respect of the estate 
in question was a kist as contemplated by 
S. 2, and that the kist was payable in 
J anuary and became an arrear on 1st Feb- 
ruary. They think that the latest date for 
the payment of an arrear, accruing on 1st 
February, was 28th March 1930, and that 
the sale, which was held on 22nd March 
1930, was therefore held before the date 
on which the estate incurred the liability 
to sale. The reasoning of the learned Judges 
is faulty, as it involves the assumption 
that Bs. 5-8-10, for the payment of which 
12th January was fixed, was an instalment 
under S. 2 of the Act; while it was an 
arrear of revenue, for the payment of which 
12th January 1930 was fixed under S. 3. 
In the event of non-payment on, or before, 
the date fixed for the payment of arrears, 
the estate became liable to sale, and the 
sale which was held on 22nd March 1930, 
after the latest date for payment of arrears, 
was within the jurisdiction of the Collector. 
The result of the above discussion is that 
the appeal should be allowed, the decree of 
the High Court dated 21st June 1935 set 
aside, and the decree pronounced by the 
trial Judge on 13th August 1932 restored 
with costs here as well as in the High 
Court. Their Lordships will humbly advise 
His Majesty accordingly. 

d.s./r.k. Appeal allowed . 

Solicitors for Appellant — Barrow 

Bogers & Nevill. 

Solicitors for Respondents 

T. L. Wilson & Co. 
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14th July 1938 

Lords Wright, Bomer and Porter, 
Sir Shadi Lal and Sir George 

Bankin. 

Oudh Commercial Bank , Ltd. % Fyzabad 

— Appellant. 

v. 

Pandit Bishambhar Nath Bajpai 

Respondent. 

Privy Council Appeal No. 11 of 1937; 
Oudh Appeal No. 7 of 1936. 

^ Decree — Construction — Decree amount to 
be paid in monthly instalments — On default 
of three consecutive instalments decree-holder 
entitled to take out execution — Judgment- 
debtor paying third of every series of three 
instalments without specifying expressly that 
they were for those instalments— Decree-holder 
held entitled to take out execution. 
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A decrea which was agreed to be paid in monthly 
instalments provided that if the judgment-debtor 
did not pay three consecutive instalments, the 
decree-holder shall have power to take out execu- 
tion in respect of the remaining entire amount 
due. In no other case the decree-holder shall have 
power to execute the decree against the judgment- 
debtor. The judgment-debtor paid the third of 
every series of three instalments without expressly 
specifying that he was paying that particular 
instalment and claimed that he had not com- 
mitted default in respect of three consecutive 
instalments : 


Held that where the third instalment of the 
first series of three instalments was paid, it was in 
fact and in law a payment of the first instalment, 
and as such there were three consecutive instal- 
ments unpaid, viz. second, third and fourth and so 
on. Hence the decree-holder was entitled to take 
out execution. • [P 252 C 1] 


J. P. Eddy and M. H. Eashid — 

for Appellant . 

Lord Wright. — This is an appeal from 
a decree dated 2nd January 1936, of the 
Chief Court of Oudh at Lucknow, dismiss- 
ing the appeal of the appellant with costs. 
The dismissal was by a majority judgment 
of two against one. The question turns on 
the construction of a document of compro- 
mise and the true effect in law to be 
attached to what was done under that 
document. The appellant had recovered 
judgment by a simple money decree against 
three defendants in the Court of the Addi- 
tional Subordinate Judge at Unao on 5th 
October 1926. The amount awarded under 
that judgment was the sum of Es. 12,819 
with interest at the rate of 6 per cent, until 
payment. On 6th January 1927 a compro- 
mise was agreed upon between the appel- 
lant and the respondent. That compromise 
was sanctioned by the Subordinate Judge 
at Unao by an order of 3rd February 1927. 
The difficulty which has arisen is in res- 
pect of the true meaning of the compro- 
mise and the true effect to be given to the 
action which was taken under it. The com- 
promise, which is signed by the respon- 
dent, is as follows : It is headed with the 
name of the action and says : 


In the above-noted suit a settlement has be 
arrived at between the Oudh Commercial Ban 
decree-holder and the applicant-judgment-debt 

to satisfy the deoree on these lines : (1) That t 
applicant judgment-debtor will continue to pi 
Rs. 200 monthly as instalment towards the deor 
tal money. The first instalment will be paid 
the end of January 1927, and this instalment w 
be of Rs. 500 only, the rest of the instalmen 
shall be of Rs. 200 per month. If the applica 
judgment-debtor does not pay three consecuti 
instalments, the decree-holder shall have power 
take out execution in respect of the remainii 
entire amount due. In no other case the decre 


holder shall have power to execute the decree 
against the applicant. 

Clause (2) provided for an increase of 
interest from Es. 6 per cent, per annum to 
Es. 8 per cent, per annum. There were 
also terms entitling the appellant to exe- 
cute the decree against the other judgment- 
debtors. The application to execute the 
decree, out of which these proceedings 
arose, was made to the Court on 9th 
August 1933. It recites that an application 
had been filed on 15th February 1930, 
which was dismissed on 10th December 
1930. It was for execution to issue against 
the respondent in respect of a sum of Es. 
10,758-5-3, together with various costs. 
That was arrived at by bringing into 
account the original amount of the decree 
with the addition of the interest unpaid 
and giving credit for the actual payments 
made in reduction, which amounted to 
Es. 7868-12-0, and leaving the balance in 
respect of which it was sought to have 
execution. Various objections were lodged 
by the respondent and, considering these 
objections, it is perfectly clear that the 
point taken by the respondent was that the 
compromise fixed the relations between the 
two parties and that on the terms of the 
compromise there had been no failure by 
the respondent to fulfil the terms of the 
compromise and therefore that there was 
no right to issue execution in respect of 
the judgment debt or any part of it. The 
respondent relied upon the term that no 
execution could be issued against him except 
in the case that the judgment-debtor did 
not pay three consecutive instalments. He 
relied upon the fact that, after the date of 
the compromise, in addition to the first 
payment under the compromise of Es. 500 
he had paid three consecutive instalments 
of Es. 200 each and he relied on the fact 
that he had never come within the terms 
that he had not paid three consecutive 
instalments, because in respect of every 
series of three instalments, which he seems 
to have separated out, he had paid the 
third instalment of the three : for instance 
if instalments were due respectively in 
January, February and March, his case 
was that he had actually paid the March 
instalment and that he had not failed to 
pay three consecutive instalments: then, 
taking the following quarter of the year, 
he had paid the June instalment, though 
he had not paid the April and May instal- 
ments. That was his contention and that 
was the matter which was discussed at 
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considerable length in the judgments 
appealed from. This though ingenious is 
somewhat disingenuous because payment 
of Rs. 800 a year would barely, if at all, 
pay the interest. 

Their Lordships however are unable to 
accept this contention. In their Lordships’ 
judgment the respondent is in the position 
in fact that he has not paid three conse- 
cutive instalments and therefore he is in 
default under the compromise agreement, 
and the appellant, as decree-holder, has 
accordingly power to take out execution in 
respect of the remaining entire amount 
due. In their Lordships’ opinion the matter 
may be tested by taking a simple concrete 
case. Let it be assumed that there are 
instalments due in January, February and 
March and that when March comes the 
respondent, not having paid the January or 
February instalment, pays Rs. 200. He 
pays no more in respect of that quarter. 
Then April comes and he pays nothing ; 
then May comes and he pays nothing ; 
June comes and then he pays Rs. 200. In 
their Lordships’ opinion of those facts, the 
payment which is made in March is in law 
a payment not ot the March instalment, 
but of the January instalment. That is the 
position as the evidence stands. It is per- 
fectly true that the respondent might have 
paid the instalment which he did tender in 
March but on the express terms that it 
was a payment of the March instalment 
and not of the January or February instal- 
ment. The question would then arise whe- 
ther the appellant was bound to accept a 
tender made in that way. That question 
does not arise and in their Lordships’ opi- 
nion, when the instalment was paid in 
March, it was in fact and in law a pay- 
ment of the January instalment. It follows 
from that that, when April came and no 
payment was made, there were three conse- 
Icutive instalments unpaid, that is to say 
the February instalment, the March instal- 
ment and the April instalment, and so on. 
In these circumstances, in their Lordships’ 
opinion the case ought to be decided on the 
footing that there has been default by the 
respondent in carrying out the compromise 
agreement and that the remaining entire 
amount due is claimable. The result is that 
the appeal must be allowed with costs, and 
the case remitted to the execution Court 
to proceed with the execution as the 
facts of the case require, and their Lord- 
ships will humbly advise His Majesty 
accordingly. The judgment-debtor must pay 


to the appellant the costs of the execution 
application in the Court of the Additional 
Subordinate Judge and of the appeal to the 
Chief Court. These costs will be added to 
the amount for which execution is directed. 

K.S./r.K. Order accordingly . 

Solicitors for Appellant' — Nehra & Co. 
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(From Oudh) 

22nd July 1938 

Lord Romer, Sir Shadi Lal and 
Sir George Rankin. 

Rani Huzur Ara Begam and another — 

Appellants. 

v. 

Deputy Commissioner , Gonda , and others 

— Respondents. 

Privy Council Appeal No. 61 of 1937; 
Oudh Appeals Nos. 13, 14, 15 and 16 of 
1936. 

Oudh Estates Act (1 of 1869), Ss. 7, 8, 10 — 
Entry of taluqdar in list 2 prepared under S. 8 
— Entry, while conclusive evidence that taluqa 
is governed by custom of single heir succession, 
also governs succession to non-taluqdari pro* 
perty — Only difference is presumption in case 
of non-taluqdari property may be rebutted. 

Whereas the entry of a taluqdar in list 2 pre- 
pared under S. 8 is conclusive evidence that his 
taluqa is governed by the rule of devolution on a 
single heir, it raises also a presumption that the 
family custom applying to a taluqa governs also 
the succession to non-taluqdari immovable pro- 
perty. The only difference is that, while in the case 
of taluqdari estate there is an irrebuttable presump- 
tion in favour of the rule of devolution on a single 
heir, the presumption in the case of 4 non-taluqdari 
immovable property may bo rebutted by evidence 
proving a different rule. The object of Sec. 7 in 
making speoial provision for the devolution of 
heirlooms mentioned in the inventory prepared 
under it, is no doubt to enable the taluqdar to 
ensure that the heirlooms mentioned in the inven- 
tory should pass along with the estate in all cir- 
cumstances, but it does not warrant the inference 
that tho Legislature intended that the doscent of 
moveable property, for which no inventory was 
made, should be governed by the ordinary law : 
AIR 1916 P C 69 and 10 Cal 792 (P C), Reh 
on. [P 263 C2; P 254 C 1] 

J. P. Eddy, M. H. Rashid and M. P. 
Sriva9tava — for Appellants . 

L. P. E. Pugh, S. Hyam, Cyril Radcliffe, 
W. Wallach, C. R. Russell and G. Sid. 
ney Smith — for Respondents . 

Sir Shadi Lal. — Raja Mohammad 
Mumtaz Ali Khan, taluqdar of the Utraula 
Estate in the District of Gonda of the Oudh 
Province, obtained on 22nd April 1930, 
against Raja Saadat Ali Khan, taluqdar of 
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the Nanpara Estate, two decrees for the 
recovery of certain sums of money. These 
decrees were based upon an award made 
by the Commissioner of Lucknow Division 
on 8th April 1930. The award after finding 
the amounts of money due to the taluqdar 
of Utraula, concluded as follows : 

The payment of the annuity to the Raja of 
Utraula will cease on his death. But should his 
death occur before the liquidation of the arrears 
amounting to Rs. 2,09,919. payment of these 
arrears will be completed to his heirs. 

Raja Mohammad Mumtaz Ali Khan died 
on 4th March 1934, leaving him surviving 
four persons who were his heirs under the 
Mahomedan law ; namely his widow Rani 
Euzur Ara Begam, his minor daughter 
Rajkumari Fatma Begam, and two minor 
sons Raja Mohammad Mustafa Ali Khan 
and Iqbal Ali Khan. On 18th September 
1934, the widow, Rani Huzur Ara Begam, 
on behalf of herself and as guardian of her 
daughter, filed in the Chief Court of Oudh 
two applications for execution of the two 
decrees. The total amount, for which exe- 
cution was sought, was Rs. 1,85.925-2-8 
with reference to one decree, and Rupees 
11,43,227-5-4 with reference to the other 
decree. The applications expressly stated 
that they were made by the widow in her 
personal capacity and as guardian of her 
minor daughter, and also for the benefit of 
the two minor sons. The judgment-debtor 
challenged the right of the widow to exe- 
cute the decrees obtained by her husband. 
Her right was disputed also by the Deputy 
Commissioner of Gonda who, as the repre- 
sentative of the Court of Wards, was in 
charge of the persons and properties of the 
two minor sons. He asserted that under 
the law and the family custom of single heir 
succession, the estate of Raja Mohammad 
Mumtaz Ali Khan, including his rights under 
the decrees, devolved on his elder son Raja 
Mohammad Mustafa Ali Khan alone ; and 
that neither the widow nor his other 
children were entitled to succeed to any 
portion of his estate. He accordingly denied 

the right of the applicant to execute the 
decrees. 

Now the taluqdar of the Utraula Estate 
is named in list 2 of the taluqdars prepared 
under S. 8, Oudh Estates Act, 1 of 1869, 
whose estate, according to the custom of 
the family on or before 13th February 
1856, ordinarily devolved upon a single 
heir. S. 10 of the Statute provides that the 
Court shall take judicial notice of the said 
list and regard as conclusive the fact that 
the person named therein is such taluqdar. 


In other words, there was a pre-existing 
custom attaching to the estate on which its 
inclusion in list 2 was based. There is 
therefore an irrebuttable presumption in 
favour of the existence of the custom of 
the family by which the estate devolves on 
a single heir, but the provision as to the 
conclusiveness of the custom is confined to 
the estate coming within the ambit of the 
Statute. It does not apply to any property 
which is not comprised in the estate or 
taluqa. What is the rule which governs 
succession to non-taluqdari property ? If 
immovable property forming part of the 
taluqa is governed by the custom of single 
heir succession, there is no prima facie 
reason why immovable property, which is 
not comprised in taluqa, should follow a 
different rule. Indeed it has been decided 
by this Board that there is a presumption 
that the rule as to succession to a taluqa 
governs also the succession to non-taluq- 
dari immovable property : 43 I A 269. 1 It 
must therefore be taken as a settled rule 
that, whereas the entry of a taluqdar in 
listj 2 is conclusive evidence that his taluqa 
is governed by the rule of devolution on a 
single heir, it raises also a presumption 
that the family custom applying to a taluqa 
governs also the succession to non-taluq- 
dari immovable property. The only differ- 
ence is that, while in the case of taluqdari 
estate there is an irrebuttable presumption 
in favour of the rule of devolution on a 1 
single heir, the presumption in the case of 
non-taluqdari immovable property may 
be rebutted by evidence proving a different 
rule. The question then arises whether 
there is any other rule in the matter of 
succession to the non-taluqdari moveable 
property left by the taluqdar. As observed 
in 11 I A 135 2 at p. 148 : 

Their Lordships consider that the District Judge 
in this case is quite right when he argues from the 
law relating to the taluka to the law relating to 
all other family property, and says there is a pre- 
sumption from the actual decisions relating to the 
taluqa that the family property followed the same 
law, or rather, as he puts it accurately, there is 
no evidence to show that the other family pro- 
perty followed a line of devolution different from 
that of the taluqa. 


Their Lordships’ attention has been 
invited to S. 7 of the Act which provides 
that if a taluqdar or grantee desires that 


x. murtaza nusain n nan v. Mahomed Yasin Ali 
Khan, (1916) 3AIRPC 89=36 I 0 299=38 
All 552=19 O C 290=13 I A 269 (P C). 

2. Thakur Ishri Singh v. Baldeo Singh, (1884) 10 
Cal 792=11 I A 135=13 C L R 418 (P C). 
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any elephants, jewels, arms or other arti- 
cles of moveable property belonging to 
him should devolve along with his estate, 
he should make an inventory thereof and 
deposit it in the office of the Deputy Com- 
missioner of the district wherein his estate 
is situated. Thereupon the articles men- 
tioned in the inventory shall be enjoyed 
and used by the person who under, or by 
virtue of, the Act may be in actual posses- 
sion of the said estate. It is argued that 
the necessity for making this special provi- 
sion for the devolution of heirlooms men- 
tioned in the inventory arose because the 
Legislature contemplated that moveable 
property of a taluqdar would devolve, not 
on a single heir along with the estate, but 
upon the persons who might be his heirs 
,under the ordinary law. Their Lordships 
think that the object of the Section was to 
'enable the taluqdar to ensure that the 
heirlooms mentioned in the inventory 
should pass along with the estate in all cir- 
cumstances, but it does not warrant the 
[inference that the Legislature intended that 
|the descent of moveable property, for 
which no inventory was made, should *be 
governed by the ordinary law. The result 
is that the non-taluqdari property, immo- 
vable as well as moveable, is governed by 
the custom applicable to the taluqa, as 
there is no evidence to prove a custom to 
the contrary. The judgment of the Court 
of Appeal, dissenting from that of the single 
Judge, of the Chief Court of Oudh, must 
therefore be affirmed. Their Lordships will 
accordingly humbly advise His Majesty 
that these consolidated appeals should be 
dismissed with costs to be paid to the res- 
pondent the Deputy Commissioner as re- 
presenting the elder son, Raja Mustapha Ali 
Khan, the owner of the Utraula estate. 

V.B.B./r.K. Appeals dismissed . 

Solicitors for Appellants — Nehra & Co. 

Solicitors for Respondents — Barrow 
Rogers & Nevil, Solicitor, India Office 
and Hy. S. L. Polak & Co. 
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(From Calcutta) 

18th July 1938 

Lords Thankerton, Romer and 
Salvesen, Sir Lancelot Sanderson 
and Sir George Rankin. 

Smt . Rajlakshmi Dassi — Appellant. 

v. 

Bholanath Sen and others — 

Respondents. 

Privy Council Appeal No. 107 of 1936; 
Bengal Appeal No. 29 of 1935. 

(a) Hindu Law — Reversioner — Possession of 
person under agreement not binding on rever- 
sionary heirs does not affect reversioner’s 
right to possession. 

Possession of the estate by a person under an 
agreement which is not binding on the rever- 
sionary heirs, cannot avail him in a question 
with a reversionary heir whose right to possess 
cannot arise until the succession opens to such 
heir. [P 256 0 1, 2] 

❖ (b) Hindu Law — Reversioner — Widow 
obtaining decree of her title to estate — Subse- 
quent decree against widow in suit for posses- 
sion by her in her own interest does not affect 
reversioner’s right to possession. 

A widow obtained a deoree of her title to the 
estate of the deceased ; but in execution of that, 
entored into a compromise with persons in posses- 
sion of the property. The compromise and consent 
deoree thereon were deolared void and inoperative 
as against reversionary hoirs in a suit filed by the 
reversioner. Subsequently a suit by tho widow in 
her own interest for possession against tho persons 
in possession was dismissed : 

Held that tho reversioner’s right to possession 
was established as res judicata against the persons 
in possession of the estate, that the widow had no 
right to submit it to a fresh adjudication by the 
Court so far as the right of the reversionary heirs 
was concerned and that the deoree against her in 
her suit for possession did not affeot the rever- 
sioner’s right to possession : Case law referred . 

[P 256 C 2 ; P 257 C 1 ; P 258 C 2 ; P 259 0 11 

A. M. Dunne and J. M. Pringle — 

for Appellant . 

Respondents Ex parte. 

Lord Thankerton. — This is an appeal 
from a judgment and deoree of the High 
Court of Judicature at Fort William in 
Bengal dated 8th Maroh 1935, which 
affirmed the judgment and deoree, dated 
15th May 1930, of the Speoial Land Acqui- 
sition Judge of the 24 Parganas on a refer- 
ence made to him under Seo. 18, Land 
Acquisition Aot (l of 1894) by the Seoond 
Land Acquisition Collector, Caloutta. The 
question in the appeal is whether the 
appellant is entitled to the compensation 
money awarded in respeot of the acquisi- 
tion of part of the premises 2, Deb Lane, 
in the town of Caloutta, as successor to the 
estate of Raj Ball&v Seal, of which the said 
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premises formed part. Raj Ballav died on 
10th June 1870, leaving him surviving his 
widow Mati Dassi and three grandsons, 
who were sons of a predeceased daughter 
by another wife, of whom one died in 1880 
unmarried. Respondent 1 is another grand- 


son and respondent 2 represents the third 
grandson, who died in 1905. The grand- 
sons’ line is hereinafter called “the Sens”. 
Respondents 3 to 11 represent the mort- 
gagee of the Sens. The following pedigree 
shows the descendants of Raj Ballav : 


2nd Wife Chandramoni 
(d. before 1870) 


1 

Lakhyahira 
(d. before 1870) 


( 1 ) 

RAJ BALLAV 
(d. 10-6-1870) 


( 2 ) 

KANAI LAL 
SEN 


3rd Wife Mati Dassi 
(d. 27-9-1899) 

I 


I 


Jogendra 

Nath Seal adopted 

6-3-1873 = Katyani 

(d. 30-11-1886) | (died 

16*11-1926) 

Rajlakshmi (Appellant) 


Kalidas = Tulsimanjuri Bholanath 
(d. Sept. 1905) ' ‘ 


Shartak 


. 

(Respondent No. 2) (Respondent No. 1) (d. 26-7-1880) 

Bankim Sen (d.’ before 1919) 


.Amulya 

Charan 

(d. April, 1905) 


Raj Ballav left a will giving his widow 
Mati Dassi authority to adopt a son to him 
and giving benefits to the said widow, to 
the son to be adopted and to the Sens. On 
Raj Ballav’s death in 1870, Mati Dassi 
entered into possession of the estate and 
adopted Jogendra Nath Seal in 1873, under 
the authority conferred on her. Jogendra 
married Katyani and the present appellant 
is their only child; Jogendra died in 1886, 
when the appellant was less than one year 
old. Mati Dassi died in 1899 and the Sens 
appear to have then taken possession of the 
estate. Shortly after the death of Jogen- 
dra, Mati Dassi had purported to adopt 
Amulya Charan, the brother of Katyani, 
in further exercise of the authority con- 
ferred on her and in 1901 Amulya brought 
a suit against the Sens and Katyani claim- 
ing the estate; the suit was dismissed in 
both Courts on the ground that Mati Dassi s 
power of adoption had been exhausted 
with her adoption of Jogendra and the 
High Court further held, on construction of 
the will, that there was an intestacy as to 
the corpus of the estate, which vested in 
Jogendra as legal heir and on his death 
passed by succession to his widow Katyani. 
In this suit a Receiver had been appointed 
to the estate pending the disposal of the 
suit. The decision of the High Court which 
was dated 28th March 1905 is reported in 
32 Cal 861. 1 Meantime, aft er the decision 

1. Amulya Charan Seal v. Kali Das Sen. (19051 
. 32 Cal 861=1 C L J 270. 


of the Subordinate Judge in Amulya’s suit, 
Katyani brought Suit No. 11 of 1903 
against the Sens, Amulya and the Receiver 
in Amulya’s suit, claiming three-fourths of 
the estate and partition, which she later 
amended to a claim for the whole estate, 
after the decision of the High Court in 
Amulya s suit. The suit was defended by 
the Sens and on 21st December 1905, the 
Subordinate Judge decreed the suit in 
Katyani’s favour, ordering and declaring 

that the plaintiff’s title in the whole 16 annas’ 
share of the immovable properties in dispute as 
specified in Soh.B (2) of the plaint be declared and 
sne do recover possession therein. 


The Sens appealed to the District Court? 
and without authority, joined Kanai, the 
father of Katyani and Amulya, as respon- 
dent in the appeal; they also obtained 
leave to join a representative of the mort- 
gagee. A petition of compromise was filed 
in the District Court on 9th January 1907, 
under which the Sens, with their mort- 
gagee Kanai and Katyani agreed to divide 
the inheritance, Katyani taking six annas, 
the Sens four annas, subject to the mort- 
gagee’s rights, and Kanai six annas. On 
24th January 1907 a consent decree on the 
basis of the compromise was made by the 
District Court and partition was directed * 
subsequently, on 15th September 1907 as 
directed by the Court, the Receiver m’ade 
the partition and made over possession of 
the respective shares in terms of the com- 
promise. The premises, 2 Deb Lane, com- 
pensation for a part of which is the subject 
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of the present appeal, was included in 
the four annas of which the Sens got 
possession. 

Less than three months after the con- 
sent decree of the District Court in Suit 
No. 11 of 1903, the present appellant, in 
order to protect the reversionary interest, 
instituted on 18th April 1907 Suit No. 59 
of 1907 against the parties to the compro- 
mise and the Receiver, for declaration that 
the compromise and the consent decree of 
the District Court dated 9th January 1907 
were void and inoperative and that the 
reversioners were not bound by the parti- 
tion proceedings taken in execution of the 
decree. The Subordinate Judge dismissed 
the suit, but on appeal the High Court set 
aside this decision by a judgment and decree 

dated 8th August 1910, and declared 
that the consent decree made on 9th January 
1907 is void and inoperative as against the plain- 
tiff-appellant and that she is in no way bound by 
the partition proceedings which have taken place 
in execution of that decree. 

This decision is reported in 38 Cal 639. 2 
It is clear that the main ground of decision 
was that the District Court had no juris- 
diction and that accordingly the consent 
decree was void and inoperative. The Court 
did not decide any question as to the right 
of the Sens to retain possession of the four 
annas during the life of Katyani who had 
a widow’s right in the estate, because of 
the compromise agreement, to which she 
was a party, or on some similar ground. It 
is important to get a clear view of the 
position of the estate after the decision of 
the High Court of 8th August 1910, the 
effect of which inter alia was to annul the 
consent decree of the District Court in No. 
11 of 1903, and to leave the decree of the 
Subordinate Judge dated 21st December 
1905, which has been already quoted, as 
final and binding. This decree declaring 
Katyani’s title to the whole estate was 
clearly a decree in Katyani’s favour as 
representing the whole interests in the 
estate, and it has rightly been so regarded 
by both the Courts below in the present 
case ; and it formed res judicata in any 
question with the Sens. As regards posses- 
sion of the estate, while the decree made 
an order for recovery of possession, the 
possession given under the partition of 1907 
continued, the Sens being in possession of 
l the four annas. It seems clear that posses- 
sion under an agreement whioh was not 

2. Raja Lakshmi Dassee v. Katyayani Dassee, 
(1911) 38 Cal G39=12 I C 464. 


binding on the reversionary heirs, could 
not avail the Sens in a question with a 
reversionary heir, whose right to possess 
could not arise until the succession opened 
to such heir. In that position it appears 
to their Lordships that unless something 
thereafter occurred during the life of 
Katyani which affected the title to the 
whole or part of the estate, which took 
such whole or part of the estate away from 
Katyani and vested it as matter of title in 
the Sens, mere possession of such whole or 
part of the estate by the Sens would afford 
them no answer to the appellant’s claim 
as reversionary heir on Katyani’s death, 
founded on the decree of the Subordinate 
Judge in No. 11 of 1903, as set up by the 
decree of the High Court in 1910 in her 
own Suit No. 59 of 1907. 

The respondents maintain that the appel- 
lant’s claim in the present suit is excluded 
by reason of the subsequent decision in 
Suit No. 115 of 1919, instituted by Katyani 
against the Sens and their mortgagees for 
recovery of the four annas ; that suit was 
dismissed by the Subordinate Judge and, 
on appeal, by the High Court. The respon- 
dents maintain that Katyani, in that suit, 
was suing on behalf of the reversioners as 
well as herself, and that the decision is 
res judicata against the present appellant. 
Both Courts below have accepted this con- 
tention and have dismissed the appellant’s 
suit and the appellant now challenges their 
ground of decision, which is largely founded 
on certain decisions of this Board, which 
they have held to be applicable, and to 
which reference will be made later. In the 
first place, the title to the estate having 
been finally decided, in any question with 
the Sens, as above stated, their Lordships 
are of opinion that the widow, Katyani, 
had no right to submit it to fresh adjudioa. 
tion by the Courts as against the Sens, so 
far as the right of the reversionary heir9 
was concerned, or to affect their right 
by any suoh action. In the second place, 
their Lordships are satisfied, on a scrutiny 
of the proceedings in Suit No. 115 of 
1919, that Katyani was only suing in her 
own interest, and not a9 representing the 
reversionary heirs. In the plaint, dated 
15th September 1919, Katyani clearly 
founded on the deoree of the Subordinate 
Judge in Suit No. 11 of 1903, dated 21st 
December 1905, as set up by the High 
Court deoree in Suit No. 59 of 1907, dated 
8th August 1910, as forming res judicata 
against the defendants, the Sens, on the 
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'question of title ; she then proceeded to 
deal with her own personal difficulty, viz. 
the compromise as to which she alleged 
that it had been obtained from her by the 
undue influence of her father Kanai, in 
fraudulent collusion with the Sens. The 
written statement of the Sens has not been 
made available. The Subordinate Judge in 
a judgment dated 24th August 1921 reject- 
ed the plaintiff’s allegations of fraud and 
held the compromise to be binding on her 
so as to prevent recovery of possession by 
her. This clearly could only relate to 
Katyani’s possession during her life, as the 
compromise had been finally held not to 
be binding on the reversionary heirs. 

On appeal the High Court, in a judgment 
dated 21sb and 24th July 1925, did not 
refer to the question of the compromise, 
but they state, in reference to Suits No. 11 
of 1903 and 59 of 1907, that as a result of 
the compromise decree being held to have 
been without jurisdiction, the decree of the 
trial Court in the suit of Katyani (No. 11 of 
1903) must be treated as a good decree and 
that that decree declared her right, but 
the Court held that Katyani had been out 
of possession for more than 12 years and 
could not recover possession and affirmed 
the dismissal of the suit. Again their Lord- 
ships are unable to regard this judgment as 
affecting the right of the reversionary heir 
to possession. An examination of the deci- 
sions of this Board, on which both the 
Courts below have relied, will show that 
the decree against a female holder of the 
estate which has been held to be binding 
on a succeeding heir, has in each case 
involved the decision of the question of 
title, and not the mere question of posses- 
sion. In none of the cases had the prior 
female holder of the estate already obtain- 
ed a decree of her title to the estate against 
the defendants. In 9 M I A 539 3 the follow- 
ing passage occurs in the judgment of the 
Board, delivered by Turner L. J. at p. 603 : 

It seems however to be necessary in order to 
determine the mode in which this appeal ought 
to be disposed of, to consider the question whether 
the decree of 1847, if it had become final in Anga 
Mootoo Natohiar’s lifetime, would have bound 
those claiming the zamindary in succession to her. 
And their Lordships are of opinion that, unless it 
could be shown that there had not been a fair 
trial of the right in that suit— or, in other words, 
unless that decree could have been successfully 
impeached on some special ground, it would have 
been an effectual bar to any new suit in the Zillah 

3. Katama Natchiar v. Rajah of Shivagunga 
• (186L63) 9 M I A 539=2 W R 31=1 gather 

520=2 Sar 25 (P C). 
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Court by any person claiming in succession to 
Anga Mootoo Natchiar. For assuming her to be 
entitled to the zamindary at all, the whole estate 
would for the time be vested in her, absolutely 
for some purposes, though, in some respects, for a 
qualified interest; and until her death it could not 
be ascertained who would be entitled to succeed. 
The same principle which has prevailed in the 
Courts of this country as to tenants in tail repre- 
senting the inheritance, would seem to apply to 
the case of a Hindu widow; and it is obvious that 
there would be the greatest possible inconvenience 
in holding that the succeeding heirs were not 
bound by a decree fairly and properly obtained 
against the widow. 

Anga Mootoo Natchiar, the widow, had 
claimed in the previous litigation a Hindu 
widow’s estate in the zamindary as self- 
acquired by her late husband, and main- 
tained that it was not part of the impartible 
estate. Quite clearly the question of title 
was in issue, and her failure carried the 
estate away from the reversionary heirs 
and the observations of the Board were 
directed to a litigation as to the title of the 
estate. 

In 20 I A 183 4 the decree against a pre- 
ceding female heir was founded on limita- 
tion, on the ground that she had never 
been in possession since the death of the 
widow in 1855, some 26 years before when 
the succession had opened to her. It was 
held by this Board that the fact that the 
decree was founded on limitation did not 
take the case out of the ruling laid down 
in 9 M I A 539 3 which is quoted above. 
Art. 141, Lim. Act of 1877, had first appear- 
ed in a more limited form in Art. 142 of 
the Act of 1871, being then confined to the 
death of a widow. The judgment of the 
Board, delivered by Sir Richard Couch, 
after referring to these changes, states in 
reference to Art. 141 of the Act of 1877 : 

The words ‘entitled to the possession of immov- 
able property’ refer to the then existing law. 
Under that law the plaintiff being bound by the 
decree against Sampurna would not be entitled to 
bring a suit for possession. The intention of the 
law of limitation is, not to give a right where 
there is not one, but to interpose a bar after a cer- 
tain period to a suit to enforce an existing right. 
The purpose of Sch. 2 in each of the Acts is only 
to prescribe the period of limitation for the suit. 


Here again it is clear that Sampurna had 
held no previous decree as to title, and 
that her title was in issue in the litigation 
which was instituted on behalf of herself 
and the reversionary heirs. In 45 I A 168 5 
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a Hindu female, in whom an estate vested 
on the death of her husband and infant 
son, had purported to adopt Balwant Singh 
as son to her husband; subsequently she 
instituted a suit for a declaration that the 
adoption was invalid. It was held by this 
Board that she was estopped by her con- 
duct from denying the validity of the adop- 
tion, which was the ground of decision in 
both the Courts below, and also, that upon 
the facts the adoption was valid. On the 
widow’s death, the reversionary heir sued 
for recovery of the estate, alleging that the 
adoption was invalid. It was held that the 
reversionary heir was bound by the pre- 
vious decision against the widow as res 
judicata. There could be no doubt that the 
widow in her suit had represented the 
reversionary heirs, and that the decision 
that the adoption was valid negatived any 
right of the reversionary heirs as well as 
the right of the widow. 

In 52 I A 322 6 the widow, Chokkamal, 
had made an adoption in 1862 to her hus- 
band, Arunchala, who had died in 1849. 
The widow died in 1902, and in 1905 the 
suit under appeal was instituted by the 
plaintiffs as reversionary heirs of Arunchala 
against the defendants, who were succes- 
sors of the adopted son and were in pos- 
session of the estate, and who relied mainly 
upon the defences that the suit was barred 
by res judicata and limitation. The former 
defence was founded on a decree in 1892 
in a suit by the mother of the adopted son, 
against Chokkammal and others, for pos- 
session of the estates, which she alleged 
had been forcibly taken from her by Chok- 
kammal in 1884 — three years before the 
suit — prior to which date the adopted son, 
his widow and the plaintiff had held pos- 
session since the adoption in 1862. It was 
held by the High Court, by the decree of 
1892, that the adoption was invalid, but 
that the plaintiff’s claim of adverse posses- 
sion for 12 years was established and they 
affirmed the decree for possession which 
the Subordinate Judge had given. The 
defence of res judicata founded on this 
decree was sustained by the Board, on the 
ground that Chokkammal, as defendant, 
had represented the estate, and the decree 
of adverse possession bound the reversion- 
ary heirs. Again it is clear that the decree 
excluded the title of both the widow and 

the reversionary heirs. The Board also 
^ 

6. Vaifchlalinga Mudaliar v. Srirangath Anni, 
(1925) 12 A I R P 0 249=92 I 0 85=48 Mad 
883=52 I A 322 (P 0). 


based their decision on Art. 129, Limita- 
tion Act, 1871, but that part of the deci- 
sion is not material for present purposes. 

In the course of the judgment which was- 
delivered by Sir John Edge, the judgment 
of Macpherson J. in the Full Bench deci- 
sion in 9 W R 505 7 at p. 510, was quoted 

with approval and was as follows : 

I also concur in the proposed answer. But a 
very great difference exists between the case imme- 
diately before us and the case in which a mother 
or other Hindu female having an estate similar to 
that of a childless widow has herself alienated 
property belonging to the estate which she has 
taken as heiress, without sufficient reason for 
making such alienation. In the latter case, the 
alienation is good as against her and so far as her 
own life interest is concerned. Therefore, in faob, 
no cause of action necessarily arises at all with 
respect to her alienation so long as she lives. The 
cause of action does not arise until her death, 
when the reversioner’s cause of action for the first 
time accrues. In the case before us, the property 
having never reached the hands of the mother 
(the Hindu widow) at all, having been through- 
out held adversely to her, the cause of aotion (of 
the reversioner) accrued in the mother’s lifetime, 
and therefore a suit to recover possession, by 
whomsoever it may be brought, is barred unless 
instituted within 12 years from the commence- 
ment of the adverse possession. 

Lastly in 56 I A 267 8 it is sufficient to' 
quote a passage from the judgment of the 
Board, delivered by Lord Tomlin, which, 
after a reference to the case in 20 I A 183, 4 ‘ 
states : 

It is therefore established by this decision that 
where a decree founded upon the law of limitation- 
is obtained against the widow in her lifetime, the 
reversionary heir is barred and does not get the 
benefit of Art. 141. The question raised by the 
present case is whether the same result follows 
whore there has been no decree, though at the 
death of the widow a stranger has been in adverse 
possession for 12 years or more. In their Lord- 
ships’ judgment where there has been no decree 
against the widow or other act in the law in the 
widow’s lifetime depriving the reversionary heir 
of the right to possession on the widow’s death, 
tho heir is entitled, after the widow’s death, to* 
rely upon Art. 141 for the purpose of tho deter- 
mination of tho question whether tho title ie 
barred by lapse of time. To hold otherwise would, 
in their Lordships* opinion, in effect, compel the 
Court in determining a question within the scope 
of the Article to ignore the express words of the 
Article. 

Accordingly, the question in the present; 
appeal is whether the decree in the Suit! 
No. 115 of 1919 deprived the appellant of 
the right to possession. As already stated, 
their Lordships are of opinion that the 
appellants right to possess was established) 

7. Nobin Ohunder Chuckorbutty v. Issue Chunder 

Ohuokerbutty, (1868) 9 W R 605 (P B). 
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as res judicata against the Sens by the 
decree of the Subordinate Judge in Suit 
No. 11 of 1903, as set up by the judgment 
of the High Court in the appellant’s Suit 
No. 59 of 1907, and Katyani’s suit for pos- 
session No. 115 of 1919 could not, and did 
not, affect the appellant’s right to posses- 
sion. In their Lordships’ judgment there- 
fore the appeal succeeds, and the judgment 
and decrees of both Courts below should 
be set aside, and the appellant should have 
a decree for the amount of the compensa- 
tion money in suit, and their Lordships 
will humbly advise His Majesty accord- 
ingly. The appellant will have the costs of 
the appeal and of the proceedings in both 
Courts below. 

k.s./r.k. Appeal allowed. 

Solicitors for Appellant — 

W. W. Box & Co. 

Respondents ex parte. 
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(From Rangoon) 

5th July 1938 

Lord Romer, Sir Shadi Lal and 
Sir George Rankin. 

Sooniram Ramniranjandass — 

Appellant. 

v. 

Alagu Nachiyar Roil (Temple) — 

Respondents. 

Privy Council Appeal No. 71 of 1937. 

# (a) Presidency Towns Insolvency Act 
(1909), S. 86 and Sch. 2, R. 25 — Position of 
Official Assignee is that of owner of insol- 
vent’s property for benefit of creditors— Claim 
for property vesting in Official Assignee or for 
charge over it cannot be dealt with by Official 
Assignee as tribunal — Evidence should be 
taken before insolvency Judge. 

The Official Assignee is the person in whom the 
insolvent’s property vests as owner, though only 
for the benefit of others. Therefore a claim that 
certain property has not vested in him at all or a 
claim to have a charge upon property which has 
vested in him cannot under the Act be dealt with by 
him as a tribunal. The Official Assignee in such a 
matter is a party litigant. Even if the matter 
could be regarded as a mere question of admitting 
or rejecting a proof, when the Official Assignee 
acts under R. 25, Sch. 2, it seems more reasonable 
and more in accordance with a sound interpreta- 
tion of S. 86 and with English practice under 
statutory provisions couched in the same terms 
that the “ appeal ” from the “ act or decision ” 
of the Offioial Assignee to the Judge should be by 
motion and that the oral evidence necessary should 
be taken before the insolvency Judge himself. 

' [P 260 0 2] 


(b) Evidence — Admissibility — Opinion on 
effect in law — Transaction towards charities — 
Opinion held inadmissible. 

The opinions of the witnesses as to the effect in 
law of a customary transaction in business firms 
of setting aside certain charities and the rights of 
the beneficiaries of such charities etc., are both 
inadmissible and useless. [P 261 C 2] 

❖ # (c) Insolvency — Trust — Firm allocating 
sums towards charities — Sums kept under con- 
trol of firm as deposits — Covenant to pay to 
trustees when required — Trust held not 
created. 

A business firm during the course of business 
set aside certain sums towards charities of a 
temple deity and agreed to keep it with them 
as deposits under their control and would pay 
towards charities whenever required to the trus- 
tees of the temple deity. When the business firm 
was adjudicated insolvent it was contended by the 
trustees of the temple that the deposits held by 
the firm towards charities made the firm a trustee 
with the temple trustees as its beneficiaries i 

Held that to covenant to pay money to trustees 
does not make one a trustee; [P 262 C 1] 

Held also that, it merely disclosed an intention 
on the part of the firm to treat itself as debtors to 
the temple in a sum which should increase as 
time went on. To hold that they were trustees 
because they had consented to be debtors would 
not only be unjustified, but would be inconsistent 
with their intentions as manifested by their con- 
duct in making no allocation of any assets, in 
using their whole funds in their business as before, 
and in computing interest at a rate and in a man- 
ner applicable to an ordinary customer. 

[P 262 0 1] 

A. M. Dunne, R. S. Roxburgh and R. H. 

Hodge — for Appellant. 

Sir Herbert Cunliffe and J. M. Parikh — 

for Respondents . 

Sir George Rankin. — On 1st April 
1933, an order of adjudication under the 
Presidency Towns Insolvency Act (3 of 
1909) (herein called “the Act”), was made 
by the High Court at Rangoon against a 
firm therein called the S. A. R. M. 
Chettyar Firm and described as carrying 
on business as bankers and moneylenders 
in Rangoon. This order was made at the 
instance of the appellants Sooniram Ram- 
niranjandass as petitioning creditors. At 
the date of the adjudication order the in- 
solvent firm consisted of three brothers, 
sons of one Ramaswami Chettyar, who 
had deid some years before. The business 
was a Hindu joint family business : it had 
been known at one time as the S. A. Firm 
and had been carried on by Ramaswami’s 
father and afterwards by Ramaswami as 
managing member (karta) of the family 
On 19th December 1933, the insolvents’ 
schedule of affairs was filed, showing as 
creditor No. 85 in the list of unsecured 
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creditors, the name of a Hindu temple 
situate at a place called O’Siruvayal in the 
Eamnad district of Madras, the place of 
origin of this Chetty family. The temple is 
called Alagiya Nachiar temple. The amount 
of the debt is stated as Es. 48,915-10-0 ; 
the “date when contracted” is entered as 
April 1932 ; and the consideration is des- 
cribed as ‘deposit”. In June of 1934 a proof 
of debt for the sum mentioned was tendered 
on behalf of one Annamalai as trustee of 
the temple, but in July 1937, this was 
supplemented by another in which Anna- 
malai claimed to prove on behalf of the 
deity as a worshipper representing the deity 
and all the worshippers. In this amended 
proof, interest to the date of adjudication 
is added to the sum appearing in the 
insolvents’ books making the total debt 
Es. 51,488-12-3. The debt is described as 

amount due on current account which amount 
was gifted to the said Alagu-nachiar Koil (temple) 
by the insolvent firm who retained custody of it 
as a custodian. 

In December 1935, seven affidavits, all 
in the same form, were filed, by each of 
which the deponent claimed to be a trustee 
of the temple and explained that the 
temple was administered by seven trustees 
each representing a “karai”. They alleged 
that the insolvent firm was possessed of 
trust funds belonging to the temple and 
consented that Annamalai described by 
them as a close relative of the insolvents 
should be regarded as a proper person to 
recover the trust funds for the temple. By 
S. 52 of the Act, the property of the in- 
solvent divisible amongst his creditors does 
not comprise property held by the insolvent 
on trust for any other person. Upon this 
well-known principle a proceeding was 
begun on 17th February 1936, in the name 
of the “85th creditor Alagunachiar Koil” 
by a statement of claim to recover Eupees 
51,488-12-3 in full as trust money. The 
appellants as “adjudicating creditors” filed 
objections, whereupon the Official Assignee 
proceeded to act as a tribunal to decide the 
matter ; and after hearing oral evidence in 
February 1936, delivered a written judg- 
ment or order dated 12th May 1936, 
holding that 

the claimant is entitled to be paid fully and to 
have a charge on the assets of the insolvents for 
the sum so due. 

Against this, as a judicial order, the 
appellants purporting to act under S. 86 
of the Act, filed a memorandum of appeal 
and Braund J. as the Judge exercising the 
insolvency jurisdiction of the Court, dealt 


with the matter on that footing. On 29th 
June 1936, he allowed the appeal and 
declared that the temple had no right to 
take the sum in question out of the estate 
of the insolvents or to exclude it from the 
insolvents’ assets in the hands of the Offi. 
cial Assignee. Accordingly he dismissed the 
application made to the Official Assignee 
and allowed the appellants certain costs of 
that application and of the appeal. From 
this order an appeal was taken to an 
Appellate Bench of the High Court. The 
learned Chief Justice and Dunkley J. 
having differed in opinion (7th December 
1936), the appeal was referred to Leach J. 
as third Judge, who on 21st January 1937, 
gave judgment agreeing with the Chief 
Justice in directing that the appeal be 
allowed and the decision of the Official 
Assignee restored. From this order the 
present appeal to His Majesty has been 
brought. 

Whether the claim of the temple be 
regarded as a mere proof of debt or as a 
claim to property in the hands of the Offi- 
cial Assignee or to a charge thereon, their 
Lordships are unable to relate the proce- 
dure followed in the High Court to the 
provisions of the Act. The Official Assignee, 
is the person in whom the insolvent’s pro-' 
perty vests as owner though only for the 
benefit of others. How a claim that certain 
property has not vested in him at all or a 
claim to have a charge upon property whioh 
has vested in him can under the Act be 
dealt with by him as a tribunal, it is not 
possible to discover. The Official Assignee 
in such a matter is a party litigant. Even 
if the matter could be regarded as a mere 
question of admitting or rejecting a proof, 
when the Official Assignee acts under R. 25 
of Sch. 2, it seems more reasonable and 
more in accordance with a sound interpre- 
tation of S. 86 and with English practice 
under statutory provisions oouched in the 
same terms that the “appeal” from the “act 
or decision” of the Offioial Assignee to the 
Judge should be by motion and that the 
oral evidence necessary should be taken 
before the Insolvency Judge himself. It is 
at least clear that the present case cannot be 
concluded by regarding the Offioial Assignee 
as a trial Judge whose estimate of the 
witnesses’ evidence must prima faoie be 
accepted. Inadmissible evidence has come 
upon the record as though it were good 
evidence of custom and witnesses have 
been asked and have answered questions 
which are questions of law. 
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The admissible and relevant evidence lies 
in a very narrow compass. There are, first 
the books of account kept by the insolvent 
firm. The books for the years prior to 1928 
are not available : they are said to have 
been burnt. But the ledger for certain 
years between 1928 and 1933 contains an 
account in the name of the temple which 
purports to treat the temple as a depositor 
who is at credit for a sum which in 1928 
had amounted with interest to Rs. 36,670 
and which had continued to increase by the 
addition of compound interest with frequent 
rests and at varying rests till in 1932 it 
reached the figure of Rs. 48,915-10-0 above- 
mentioned. The entries make mention of 
the interest as at thavanai” rates — that is, 
treating the matter as a deposit for a fixed 
term (apparently two months) at a certain 
rate of interest appropriate to each term. 
It is not possible to ascertain the date at 
which the first credit entry was made or 
the exact terms thereof or the amount for 
which the first credit was given but the 
suggestion made by the respondents was 
that these entries date probably from the 
time of Ramaswami’s father. There are 
certain daybook entries to the same effect. 
The accounts do not show that any draw- 
ings had been made by the temple. No 
books of account kept by or on behalf of 
the temple have been produced. 

In addition to the entries in the insol- 
vents’ books there is the oral evidence of a 
witness Subramoniam Chettyar, given 
before the Official Assignee. He was one of 
the claimants, being one of the seven per- 
sons who had filed affidavits claiming to be 
trustees of the temple. He said that each 
trustee managed the temple’s affairs for one 
year in rotation. He deposed that he came 
frocn O Siruvayal and had known the insol- 
vent s father Ramaswami. He explained 
that seven clans” worship this deity : that 
the eldest member of each clan acts as a 
trustee ; that accounts of receipts and expen- 
diture are kept, but no accounts to show 
donations to the temple. The main element 
m his evidence was that a statement had 
been made to him by the insolvent’s father 
Ramaswami over 20 years before “that there 
were monies in the name of Alagunachiar in 
the S. A. R. M. Firm Rangoon” ; 

that he had set apart this sum for the purpose of 
charity in his firm and that I could send for the 
expenses of the temple whenever I required. 

The witness explained that Ramaswami, 
who was the eldest brother, the others 
being minors, managed the affairs of the 


S. A. family for five or six years and that 
he had died about 16 or 17 years ago (i. e. 
from 1936). The witness further said that 
twice after the conversation described by 
him, he had gone to Ramaswami and got 
money for the purposes of the temple. No 
accounts with reference to these monies 
were produced and no particulars whatso- 
ever given. This evidence is highly suspi- 
cious particularly as it seems reasonably 
clear that the managers of the idol were in 
ignorance of the credit in the firm’s books. 
If they had made any claim or obtained 
any money in recent years, evidence to 
prove this would have been readily avail- 
able, and according to Dunkley J. it was 
common ground that the managers were in 
entire ignorance of the credit. But, as that 
learned Judge noticed, the evidence of Sub- 
ramoniam is as harmless as it is unreliable. 

The evinence of a clerk of the insolvents 
adds little or nothing, but two Chettyar 
business men were called apparently to 
explain the practice and intention of Chet- 
tyar firms in crediting amounts to charities 
and temples in their books. The effect of 
their evidence fairly taken appears to their 
Lordships to be that it is usual for a firm 
to credit something towards charity ; that 
if particular sums are credited to a parti- 
cular, deity, that deity is intended to have 
certain rights as follows : that no money is 
separately invested or is intended at the 
time to be withdrawn from use in the 
firm s business ; that interest is credited 
upon the sum due to the deity at the ordi- 
nary rate allowed to customers of the firm, 
which is lower than the rate obtained by 
the firm by the use of its money ; that the 
managers of the deity, however, have no 
right to demand payment when they choose, 
but the money should be expended for the 
deity. by the firm at the firm’s discretion as 
occasion may arise — in other words the 
control rests with the firm. This evidence 
is of importance as an indication of the case 
made on behalf of the temple ; and as a 
credit in favour of a deity is not self-expla- 
natory, their Lordships do not treat it as 
inadmissible. Whether it is correct is 
another matter : for the purpose of the only 
question now to be decided it may be taken 
as correct. The opinions of the witnesses as 
to the effect in law of such a transaction as 

they describe are however both inadmissible 
and useless. 

Learned counsel for the appellants have 
not sought to contest the right of the 
trustees of the temple to rank for dividend 
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as unsecured creditors in respect of the 
credits in question, but contest the decision 
of the Appellate Bench restoring the find- 
ing of the Official Assignee that these sums 
are payable in full out of the insolvents’ 
assets. Their Lordships are not concerned, 
therefore, to examine any contention to the 
effect that such entries as were made in 
the insolvents’ books create no legal liabi- 
lity — a question which might well prove to 
be serious and even difficult. The sole ques- 
tion for determination is whether what is 
proved to have been done by the insolvent 
firm was sufficient to make them trustees 
of any fund for the benefit of the temple or 
to amount in Hindu law to an endowment 
for the deity. As by Hindu law an endow- 
ment may be effected without writing, with- 
out the appointment of a trustee and without 
vesting the property in anyone other than 
the deity, learned counsel for the respon- 
dents preferred to rest his case upon Hindu 
law. But it is not open to dispute that the 
respondents’ right to payment in full can- 
not be made out unless there was either a 
trust or an endowment. 

Their Lordships think it reasonably plain 
that in the present case there was no en- 
dowment of any property and no intention 
on the part of the insolvent firm to hold 
any property as trustees for the deity. In 
this view they are in agreement with 
Braund and Dunkley JJ. It may be as 
well to guard against the supposition that 
because the other party to the transaction 
was a deity the insolvents must have made 
themselves trustees. If, instead of Rama, 
swami’s father entering in his books a 
credit to the temple by way of charity or 
by way of promise, the firm had owed to 
the trustees of the temple a like sum by 
way of rent and had been allowed to postpone 
payment on terms as to interest, it is clear 
that the firm would not have been trustees: 
to covenant to pay money to trustees does 
not make one a trustee. The prima facie 
meaning of the entries in the insolvent’s 
books discloses an intention on the part of 
the firm to treat itself as debtors to the 
temple in a sum which should increase as 
time went on. To hold that they are trus- 
tees because they have consented to be 
debtors would not only be unjustified, but 
would be inconsistent with their intentions 
as manifested by their conduct in making 
no allocation of any assets, in using their 
whole funds in their business as before, and 
in computing interest at a rate and in a 
manner applicable to an ordinary customer. 


If the respondents’ witnesses be right, the 
entries only make the insolvents debtors 
sub modo and on special terms less onerous 
than their obligations to an ordinary cus- 
tomer — terms which may or may not render ' 
their obligations to the temple unen- 
forceable against them. This makes it all 
the more unreasonable that they should be 
held to have intended to assume the obli- 
gation of trustees. There is no evidence 
that at any time a particular sum of money 
was paid to the insolvent firm by them- 
selves on behalf of the temple. The respon- 
dents’ witnesses speak of Chettyar firms 
crediting money to a particular deity by 
way of charity and in any case there could 
be no purpose in separating moneys in order 
to mix them again — unless indeed the firm 
had been minded to create the appearance 
of a breach of trust. 

The same reasons are equally forceful to 
disprove the suggestion that the entries 
effect an endowment of property for the 
deity. The first question to be asked on 
that suggestion is what property has been 
made debutter or charged in favour of the 
idol ? The second is, what proof is there of 
any such intention ? As an interpretation 
of the conduct of the insolvent firm the 
theory of endowment breaks down as com- 
pletely as does the theory that the firm 
intended to declare itself trustees for the 
temple. It is thus unnecessary to consider 
whether in the circumstances of the case 
insuperable difficulties beset the respon- 
dents’ attempt to trace trust moneys in 
the hands of the insolvents so as to show 
that they are represented by assets in 
existence at the date of the insolvency. 
The respondents fail to show that the 
insolvents have created a trust fund or have 
acted as oustodians or trustees of any suoh 
fund or of any property belonging to the 
temple. Their Lordships will humbly advise 
His Majesty that this appeal should be 
allowed, the order appealed from set aside 
and the order of Braund J. dated 29th June 
1936, restored. The respondents will pay 
the appellants’ costs throughout including 
the costs of the proceedings before the 
Official Assignee. 

b.d./r.k. Appeal allowed . 

Solicitors for Appellant — 

Lambert <fe White, 

Solicitors for Respoyidents — 

Stanley, Johnson & Allen. 
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(From Calcutta) 

22nd July 1938 

Lords Wright, Romer and Porter, 
Sir Shadi Lal and Sir 
George Rankin. 

Owners and Parties interested in S. S. 
“ Malacca Maru ’ — Appellants. 

v. 

Deutsche Dampfschifffahrts Gesellschaft 
‘ Hansa ” (owners of S. S. “ Marien- 
fels ") — Respondents. 

Privy Council Appeal No. 6 of 1938, 
Bengal Appeal No. 25 of 1935. 

Shipping — Rules governing navigation in 
Hughli — R. 5 — “Turning points or bends of the 
river” — Meaning explained. 

Although in construing the phrase “turning 
points or bends of the river” Court has to refer 
not to the navigable channel but to the river as a 
whole and in all its breadth, yet such considera- 
tions are not necessarily conclusive of the ques- 
tion, and the Court has to consider the matter 
with reference to the channel and from the prac- 
tical standpoint of a navigator. The prohibition 
cannot be supposed to extend to all parts of the 
river where the ohannel is not completely striaght, 
but must be interpreted with regard not only to 
the aggregate amount of deflection but to its 
gradualness or abruptness, which is only to say 
that the deflection must be considered in relation 
to the distance to be travelled. [P 265 C 1] 

R. F. Hayward and Willmer — 

for Appellants. 

L. P. E. Pugh, Sir T. Strangman and C. 
Bagram — for Respondents. 

Sir George Rankin — At 12.35 p. m. on 
Sunday 16th March 1930, the steamships 
Marienfels’ and ‘Malacca Maru’ were in 
collision in the river Hughli at a spot 
south of Pukuria Point Column and north 
of lower Brul Sand buoy. The ‘Marienfels’ 
is a vessel belonging to the plaintiffs-res- 
pondents, a German company : her gross 
tonnage is 8000 tons, her length 495 feet 
and her beam 58 feet. The ‘Malacca Maru’ 
is a Japanese vessel of 5374 tons, length 
400 feet and beam 54j feet. The collision 
occurred in broad daylight : the weather 
was fine and clear : the wind of no material 
force. It was flood tide — a spring tide of 3£ 
knots in the navigable channel. The water 
had risen 17 feet above low water marks 
and it was still rising. Both vessels were 
proceeding southwards to sea and the 
‘Marienfels’ was overtaking. They had left 
Garden Reach — ■ the ‘Malacca Maru’ at 
9.25 a. M. and the Jdarienfels some twenty 
minutes later. The speed of the former 
was about ten knots and of the latter 
-about Hi. Both vessels were part laden 


and both were drawing some 20 or 21 feet. 
Both were in charge of duly licensed pilots, 
Pilot King navigating the ‘Marienfels’, 
Pilot Halford the ‘Malacca Maru’. At the 
time of the collision the bluff of the port 
bow — 14 feet from the stem — of the 
Malacca Maru’ struck the starboard side 
of the ‘Marienfels’ a little abaft amidships. 
The damage sustained by the ‘Marienfels’ 
was not such as to prevent her from con- 
tinuing her voyage to Madras, where her 
master made a protest on 24th March. The 
Malacca Maru’ was more severely damaged 
and put back to Calcutta, where a protest 
was made on 25th March. Both pilots 
made reports to the port authority at 
Calcutta on the day of the collision. 

On 12th March 1932, the respondent 
company brought in the admiralty juris- 
diction of the High Court at Calcutta the 
suit out of which this appeal arises. The 
plaint claimed Rs. 64,870 as damages 
caused by the negligent navigation of the 
Malacca Maru’. The appellants, by writ- 
ten statement filed 25th April 1932, denied 
negligence and asserted that the collision 
was caused or contributed to by the negli- 
gent navigation of the ‘Marienfels’ ; but as 
the period of two years limited by the 
Maritime Conventions Act, 1911, had been 
allowed to elapse they were unable to 
maintain a cross claim for damages. At the 
trial in December 1934, Cunliffe J. heard 
the evidence of Pilot King but Pilot Hal- 
ford had died in 1931 and his report of 
16th March 1930, was the only available 
means of ascertaining his version of the 
occurrence. Each side called the master 
and other witnesses from its vessel. The 
plaintiff company in addition called two 
pilots from the Bengal Pilot Service — Pilot 
Davies and Pilot Garnet; while the defen- 
dants called a river surveyor Mr. Oag and 
Captain Ducat. Amos, Master of the British 
India Mail Steamer ‘Karapara,’ plying from 
Calcutta to Rangoon and the Straits Settle- 
ments. Cunliffe J. (17th December 1934) 
held that both vessels were to blame for 
the collision and apportioned the blame 
three-fourths to the ‘Malacca Maru’ and 
one-fourth to the ‘Marienfels’. On appeal 
a Division Bench (Derbyshire C. J. and 
Co3tello J.) varied this finding and held 
the Malacca Maru alone to blame. From 
their decree dated 11th February 1936, the 
defendants have appealed to His Majesty 
by special leave. 

By Art. 24 of the General Regulations 
for Preventing Collisions at Sea every 
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vessel overtaking any other is required to 
keep out of the way of the other and 
remains under a duty to keep clear of the 
other until she herself is finally past and 
clear. Art. 25, which applies to the part of 
the Hughli now in question, requires steam 
vessels to keep to the starboard side of the 
fairway or mid-channel. The local rules 
governing navigation in the Hughli which 
were in force at the time contain provisions 
which modify Art. 24. Rr. 5 and 7 are as 
follows : 

5. No steam vessel shall attempt to strive or 
race the one against the other. When steam vessels 
are proceeding in the same direction, but with 
unequal speed, the vessel which is steaming slowest 
shall in the narrow reaches of the river offer no 
obstruction whatever by crossing the channel or 
otherwise to the free passage of the faster vessel 
and shall ease and, if necessary, stop the engines, 
as soon as the faster vessel comes abreast in order 
to allow her to freely pass. The Pilot of the faster 
vessel, if intending to pass, shall intimate such 
approach by a prolonged blast from his steam- 
whistle. But no vessel will be justified in passing 
such vessel at any of the turning points or bends 
of the river, nor in a part of the channel so narrow 
that a third vessel could not with safety pass 
them. 

7. A ball at the foremast head to be shown by 
every inward and outward-bound vessel. When 
going full speed the ball to be kept at the truck, 
but lowered about two fathoms when going slow. 

It is common ground now that Pilot 
King at 12-20 P. M., while well astern of 
the “Malacca Maru” gave a long blast as a 
signal that he intended to pass her. The 
parties are not in agreement as to the 
exact position of the ships when the blast 
was given; the plaintiffs’ case being that 
they were near the Fairway Outer Column 
while the defendants say that they were 
further south. So, too, while there is agree- 
ment that the time of collision was 12-35 
P. M., the exact place of impact is disputed; 
the plaintiffs' witnesses say that it was 
very little north of the Lower Brul Sand 
buoy at a spot marked with the sounding 
21 on Plan No. 186 (Ex. A), while the 
defendants put the place of collision fur- 
ther north and west near a spot marked 
39, very little south of Pukuria Point 
Column. The distance from the Fairway 
Outer Column to the Lower Brul Sand buoy 
is about 2i miles. Both Courts in India 
have accepted the evidence of Pilot King 
and believed the plaintiffs’ story of what 
happened. Their Lordships see no reason 
to depart from their rule not to disturb 
concurrent findings of the fact and the 
main features of the case may be outlined 
as follows. Having given the long blast 
when near the Fairway marks, where the 


navigable channel had a width of about* 
1000 feet, the “Marienfels”, which waa 
about two ships’ length astern, began to- 
overhaul the “Malacca Maru” so as to pasa 
to the east of her, and the two ships were 
abreast between the Upper Brul Sand buoy 
on the eastern and Bight Column on the 
western bank. Between that place and 
Poadpara Beacon the ‘ Marienfels” had 
gained about half a length. Thereafter the- 
“Malacca Maru” began to gain on the 
“Marienfels” owing to the tide being less 
strong by some two knots on the western 
than on the eastern side of this part of the 
Brul Sands Reach. At a place which is- 
marked on the western bank by a creek 
both vessels were still maintaining their 
respective speeds of 11 J and 10 knots above- 
mentioned and the “Malacca Maru” had 
not quite come abreast of the “Marienfels”* 
when the “Marienfels”, which had been 
about 400 feet away from the “Malacca 
Maru” while overtaking her, opened out 
to port and gradually increased the lateral 
distance to 600 feet. At Pukuria Point 
Column, a little further south, an eddy is 
formed on the flood tide which crosses the 
river in a north-easterly direction and 
cushions off the eastern bank in a north- 
westerly direction but with diminished- 
force. The vessels were abeam at this point- 
when the “Malacca Maru” meeting the* 
eddy took a heavy run or sheer to port which 
carried her up against the “Marienfels” 
notwithstanding that the “Marienfels” went 
to port in an attempt to avoid the collision. 

In the plaint the “Malacca Maru” among 
other heads of negligence had been oharged 
with negligence in not porting her helm (old 
style) or easing or reversing her engines 
after the commencement of the sheer. The 
Japanese helmsman had deposed that he 
received the order hard-a-port almost imme- 
diately before the collision took place. 
Cunliffe J. found the “Malacca Maru” to 
be in fault for taking helm action too 
late, and the learned Chief Justice consi- 
dered that her helm was not put hard-a- 
port as soon as it ought to have been. 
Both Courts were also of opinion that the 
Malacca Maru” was in fault in not easing 
her engines when the “Marienfels” first 
came abreast of her near Bight Column. 
Cunliffe J. however held the “Marienfels” 
to have been in fault in not abandoning, 
the attempt to pass the “Malacca Maru” 
when she saw that the latter was taking 
no notice of the signal and was standing on 
without reducing speed. As R. 5 of tho 
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local rules does not require the overtaken 
vessel to reduce speed before the vessels 
are abreast, the Chief Justice took a different 
view, holding that the “Marienfels” having 
come abreast at Upper Brul Sand buoy, 
her pilot could not until some time had 
elapsed be expected to decide that the 
Malacca Maru” had determined to disobey 
the rule as to lessening speed; and that in 
the meanwhile the “Marienfels” had gained 
half a length. In these circumstances he 
considered that to have slackened speed 
and come again abeam of the “Malacca 
Maru” was more dangerous and less advis- 
able than the action which Pilot King in 
fact took viz. to maintain her speed but 
open out to a lateral distance of 600 feet. 
Cunliffe J. inferred from the behaviour of 
the Malacca Maru” that she kept a bad 
lookout, but this criticism does not appear 
to have been repeated by the Appellate 
Court and their Lordships do not think it 
established as an independent ground for 
imputing blame to that vessel. 

The first question for determination is 
whether the part of the river in which the 
Marienfels” proceeded to pass the “Malacca 
Maru was one of the turning points or 
bends of the river” within the meaning of 
R. 5 of the local rules. It was contended for 
the plaintiff company that the phrase must 
be construed to refer not to the navigable 
channel but to the river as a whole and in 
all its breadth and that below the Fair- 
way marks the Hughli’s eastern bank is 
practically straight, though there is a bulge 
or bight enlarging the river on the western 
side. Their Lordships are not prepared to 
hold that such considerations are neces- 
sarily conclusive of the question and have 
considered the matter with reference to 
the channel and from the practical stand- 
point of a navigator. The prohibition can- 
not be supposed to extend to all parts of 
the river where the channel is not com- 
pletely straight, but must be interpreted 
with regard not only to the aggregate 
amount of deflection but to its gradualness 
or abruptness, which is only to say that 
the deflection must be considered in rela- 
tion to the distance to be travelled. Their 
Lordships have the advantage of the opi- 
nion of the Elder Brethren upon the matter 
and are in agreement with them and with 
the Courts in India in holding that the 
course of the river from above the Fairway 
marks to Fisherman’s point is not a turn- 
ing point or bend. They accept the evidence 
of Pilot King to the effect that Brul Reach 
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was a recognized passing place until the 
local rules were changed, as a result of the 
collision in this case, so as to prohibit 
passing below Bight Column. 

On this view the action of the “Malacca 
Maru” in failing to slacken speed when the 
“Marienfels” came abreast of her at Bight 
Column cannot be seriously defended and 
was a plain breach of duty under R. 5. 
Indeed their Lordships consider it to be a 
misinterpretation of her action to suppose 
that her pilot had any objection to being 
overtaken at that point. The state of the 
water afforded ample width of channel ; 
he made no protest at the time or in his 
report of the same date that he was 
wrongly overtaken. He may or may not 
have appreciated that under the rule the 
duty to ease engines was unconditional, 
unlike the duty to stop the engines which 
arose only if such action became necessary. 
But, in any case, he was content to be 
passed while going against the tide at his 
full speed through the water and took no 
action whatever to alter this position, thus 
incurring unnecessary risk in disobedience 
to the rule. The circumstance that the 
superiority of the “Marienfels” in speed 
was not very great made it all the more 
his duty to slow down to let her pass and 
the fact that his own course would take 
him into the slacker water on the western 
side made it still more imprudent to main, 
tain full speed. 

The result was that there soon came a 
time at which the “Malacca Maru” was 
approaching the eddy with the “Marienfels” 
more or less abreast of her. This was the 
position opposite the creek on the western 
bank, and their Lordships accept the appel- 
lants view that by this time it had become 
inadvisable for the “Malacca Maru” to 
slacken speed. They agree however with 
the learned Chief Justice in rejecting the 
contention that the “Marienfels” should 
have slackened speed. Before attributing 
blame to her in dealing with an emergency 
which the fault of the other vessel had 
produced, and for merely passing where she 
was entitled to expect to be allowed freely 
to pass, it is necessary to consider her 
exact position at the time when the emer- 
gency became apparent. Pilot King had 
opened out towards the eastern bank, in- 
creasing his lateral distance to 600 feet. 
He might expect to encounter some force 
from the eddy both in its secondary and 
primary stage, though not to the same 
degree as the “Malacca Maru” on the 
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western side so far as regards the primary 
«ddy. Had he eased engines, the period 
during which the two ships were over- 
lapping more or less must have been con- 
siderable even if the other pilot had not 
done likewise at the same time. But in any 
case it is in their Lordships’ view unreason- 
able to expect him to have anticipated that 
the “Malacca Haru”, though maintaining 
her own speed and keeping close to the 
western bank, would meet the eddy so as 
to sheer right across the channel. It is not 
possible to account for behaviour so erratic 
by supposing it to be an ordinary conse- 
quence of the flood tide at this point, and 
even if it was not necessarily negligent to 
enter the eddy with helm amid ships and 
without trying in advance to swing the 
vessel’s head against the eddy, their Lord- 
ships consider that the Courts in India had 
solid reason for regarding it as proved that 
the helm action of the “Malacca Maru” 
was late and negligently late. Their Lord- 
ships are advised by the assessors and 
agree that after the “Marienfels” had gone 
to a distance of 600 feet she had no reason 
to suppose that the “Malacca Maru” would 
be put in any difficulty ; that the pilot of 
the “Malacca Maru” could be expected, 
more particularly with a vessel to port of 
him, to keep his proper water and have 
reasonable control of his vessel, anticipat- 
ing by helm action any likely falling off of 
his vessel’s head by reason of the eddy. In 
these circumstances it would be unwarrant- 
able to hold Pilot King to blame for striv- 
ing or racing, or for not slackening speed 
at the time when he realized that the 
Malacca Maru” meant to stand on with, 
out easing engines. 

The able argument of Mr. Hayward for 
the appellants laid much stress on the fact 
that the ball at the truck of the “Malacca 
Maru” was never lowered. But Pilot King 
would not be certain of her intention to 
continue at full speed until some time after 
he had come abreast of her, whether he 
waited to see if the ball would be lowered 
or whether he watched the relative posi- 
tion of the vessels. He could not in either 
case be expected to act at once on the view 
that the other vessel was not merely slow 
to respond but was minded to break the 
rule. The High^ Court on appeal have 
rightly held the * Malacca Maru” alone to 
blame. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 
dismissed. The appellants must pay the 
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costs of the respondent company. 

b.d./r.k. Appeal dismissed . 

Solicitors for Appellants — 

Waltons & Co. 

Solicitors for Respondents — 

Morgan Price and Marley & Bugg. 
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21st July 1938 

Lords Wright, Homer and Porter, 

Sir Shadi Lal and Sir 
George Bankin. 

Bawa Faqir Singh — Appellant. 

v. 

Emperor . 

Privy Council Appeal No. 38 of 1938. 

❖ Criminal P. C. (1898), Ss. 337 and 494- 
Manner in which tender of pardon is made 
following in substance method prescribed by 

S. 337 — S. 337 (2-A) applies — Minor irregu- 

larities cannot be taken to affect operation of 
S. 337 — Intention of Local Government not to 
act under S. 337 does not matter. 

Where the offences charged were within S. 337 
and the tender of pardon was made by a Magis- 
trate within the terms of the Seotion on condition 
of the person to whom it was addressed making a 
full and true disclosure of the whole of the facts 
(or ciroumstances) within his knowledge, and the 
persons who aocepted the tenders of pardon from 
the Magistrates were severally examined before the 
Magistrate taking cognizance of the offenoe, S. 337 
applies and the requirements of sub-s. 2-A then 
automatically come into force, whioh are that the 
aooused, if there are reasonable grounds for believ- 
ing that he is guilty of the offence, is to be commit- 
ted to the Court of Session or High Court. The faot 
that the Magistrate has not reoorded his reasons as 
required by sub-s. 1-A is merely an irregularity on 
the part of tho Magistrate, and the right of the 
accused or the approver oannot be affooted beoause 
the Magistrate has failed to comply with a require- 
ment imposed for the benefit of the aooused. Not 
is it material that the Magistrate in tendering the 
pardon did so after consulting the Looal Govern- 
ment and with its authority. That is an internal 
matter of administration whioh cannot affect the 
position of tho aooused or tho approver. The pro- 
coodings so taken under S. 337 are different in 
character from the course which would be taken 
under 8. 494. The former Seotion deals with the 
action of a judioial, the latter with that of an 
executive officer. S. 494 says nothing about par- 
dons at all. If tho overt acts of the Looal Govern- 
ment are such as to bo only capable of being 
roforred to S. 337, their intention not to aot under 
it cannot matter. Hence when a Magistrate has 
tondered tho pardon tho trial must not be by 
anothor Magistrate oven though ho is vested under 
S. 30 of tho Codo to try such an offence but by the 
High Court or Sessions Court. [P 269 0 1, 2 *» 

P 270 0 1] 

J . M. Pringle — for Appellant . 

G. D. Boberts, W. Wallaoh and J. 
Megam — for the Grown . 
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Lord Wright. — The appellant was con- 
victed and sentenced on 28th May 1936, 
by the Special Magistrate of the District of 
Lahore under S. 120. B (conspiracy) and 
S. 471 (using as genuine a forged document 
known to be forged) of the Indian Penal 
Code. The sentence was a sentence of rigo- 
rous imprisonment for five years. The con- 
viction and sentence were confirmed on 
appeal. The ground of this appeal is that 
the Special Magistrate had no jurisdiction 
to try the case, since it came within the 
provision of S. 337, Criminal P. C., and 
could only be lawfully tried in the circum- 
stances of the case by the High Court or 
Court of Session. This objection was over- 
ruled by a decision of the High Court of 
Lahore and in effect it is from that deci- 
sion that this appeal is brought. The facts 
which are so far as relevant not in dispute 
may be shortly stated. The appellant, an 
advocate of the High Court, acted as coun- 
sel for G. S. Kochar, who was plaintiff in a 


suit in the Court of the Senior Subordinate 
Judge based on a promissory note. The 
plaintiff succeeded against two of the defen- 
dants, both before the Subordinate Judge 
and on appeal. Meantime complaints had 
been made by Durga Das, the defendant, 
against whom the case was dismissed, that 
his signature to the promissory note had 
been forged. On 14th May 1928, the Dis- 
trict Magistrate, acting on a police report, 
directed the issue of warrants against six 
persons, including the appellant and two 
other persons Sain Dass and Vishwa Mitter. 
On 3rd June 1928, the District Magistrate 
had brought before him Sain Dass, who 
was then in custody and read over to him 
a document which had been enclosed with 
a letter sent to him by the Local Govern- 
ment. The letter, which was in answer to 
a communication from the District Magis- 
trate on the question of obtaining evidence 
from one or more of the accused persons, 
was in the following terms: 


Subject Grant of a promise of pardon to Sain Dass son of L. Nagar Mai 
Sir, 

. In reply to your unofficial note No. 751, dated 19th May 1928, I am directed by the Governor 

in Council to state that Sam Dass may be offered a promise of pardon in the terms of th/enclosed draft. 

The said enclosed draft ran as follows : 

‘PROMISE.* 

Whereas Sain Das son of L. Nagar Mai, caste Khatri, Manager, Central 
Uo-operative Bank, Karnal, has undertaken to make a full and true disclosure of 
tne whole of the facts within his knowledge regarding the criminal activities of 
B Faqir Singh son of B. Bir Singh, Balia, Advocate, High Court Lahore and 
other persons mentioned in the margin and whereas His Excellency the Gover- 
nor in Counoil is pleased to direot that on condition of the said Sain Dass 
making such a full and true disclosure, no proceedings shall be taken against 
w^ Wlth .l eSP - eCfc , t0 . ^ e / aid fences, the Deputy Commissioner of Lahore is 

taken y n a^f r i S * ed . . to , lnfor ° 1 the Sain Dass that no proceedings will be 
taken against him if he makes a full and true disclosure of the whole of the 

circumstances of the cases in question within his knowledge and repeats the 
same when called upon to do so in any Court of justice. * 

By order of the Governor in Council. 

(Sd.) ’H. M. COWAN, 

Slmla • Home Secretary to Government, 

Dated the 29th May 1928. Punjab. 

■ When ?, raf ! read t0 him - accepted the terms. The District 
Magistrate then recorded the following order : 

rissdt 1 wUh^raw *° ““ a0Cepted by W Publio Proseoutor «■ 


1. B. Shamsher Singh 
son of Bir Singh. 

2. Ram Lai son of 
Kesho Ram, Clerk, 
Post Master General’s 
Office. 

3. Ganda Singh 
Kochar son of M. S. 
Koohar. 

4. Wishwa Mitter son 
of Dina Nath, Clerk, 
.Ferozepore Arsenal. 


Mr. Puckle held the offices both of Dis- 
trict Magistrate and Deputy Commissioner. 
The proceedings in the case were very delay-’ 
ed and protracted. Eventually, after various 
protests and objections by the appellant, the 
Public Prosecutor applied to Mr. Luthra, 
the Special Magistrate, to whom the case 
had been transferred and who was vested 
with the powers under S. 30 of the Code, 
for permission to withdraw from the prose.’ 


(Sd.) S. H. PUCKLE, 

District Magistrate, 3-6-28. 

cution of Sain Dass. The Special Magistrate 
by order dated 4th July 1932, allowed the 
Public Prosecutor to withdraw the case 
under S. 494, Criminal P. C. The appellant 
objected to this order on various grounds, 
in particular that the case could only pro- 
perly proceed under S. 337, whereas the 
prosecution were seeking to have the case 
tried otherwise than before the Sessions 
Judge as S. 337 would require. Sain Dass 
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was thereupon called on 9fch March 1933, 
as a witness for the prosecution before the 
Magistrate, Mr. Luthra. On 7th April 1933, 
another of the accused, Vishwa Mitter, was 
called before an Additional District Magis- 
trate at Lahore, and a conditional promise 
of pardon was read over to him by the 
Magistrate, the same procedure being fol- 
lowed as in the case of Sain Dass. Vishwa 
Mitter accepted the offer. An application 
was then made to the Special Magistrate, 
Mr. Luthra, for leave to withdraw the case 
against Vishwa Mitter under S. 494 of the 
Code. Objection was made by the appellant 
on much the same grounds as in the case of 
Sain Dass, but the Magistrate made the 
order and in due course Vishwa Mitter gave 
evidence before the Magistrate. 

On 26th May 1936, Mr. Luthra, having 
completed the prolonged proceedings, gave 
judgment acquitting two of the accused, 
but finding the appellant and one other of 
the accused guilty under Ss. 120-B, 467 
and 471, Penal Code, and imposing on the 
appellant and the other accused who was 
found guilty, a sentence of rigorous impri- 
sonment for five years. This sentence was 
confirmed on appeal with a variation in 
respect of the conviction. During the pro- 
ceedings it was clear that the Special Magis- 
trate did not intend to commit the accused 
to the Sessions Court as required by S. 337. 
Not only did he sanction the discharge of 
Sain Dass and Vishwa Mitter under S. 494, 
but he framed charges against the appellant 
before the examination of the witnesses was 
completed, under S. 254, instead of proceed- 
ing under Ss. 206-210, which apply to 
committal for trial. The appellant objected 
to this course, claiming that he was entitled 
to be committed for trial under S. 337, but 
his objections were overruled eventually 
by a Divisional Bench of the High Court 
consisting of Bhide and Coldstream JJ., 
who on 29th Ootober 1934, delivered judg- 
ment, rejecting the objection with the result 
that the trial continued and was concluded 
before bhe Magistrate as already stated. 

The question is whether S. 337 and the 
material Seotions which follow have been 
brought into operation by what was done 
by the Magistrates when they offered a 
tender of pardon to the two approvers, and 
by what happened subsequently. It will 
be convenient to summarize briefly the 
relevant Sections of the Code. S. 337 is 
limited to certain offences, including those 
triable exclusively by the High Court or 
Court of Session, or any offence punishable 


with imprisonment which may extend to 
ten years. These latter words cover the 
offences with which the appellant was 
charged. The Section empowers certain 
Magistrates, at any stage of the investiga- 
tion or inquiry into or the trial of the 
offence, with a view to obtaining the evi- 
dence of any person concerned in or privy 
to the offence, to tender to him a pardon 
on condition of his making a full and true 
disclosure of what he knows relative to the 
offence. A Magistrate who tenders a pardon 
under the Section is to record his reasons 
for so doing, and furnish a copy to the 
accused if required. Every person accept- 
ing a tender under the Section is to be 
examined in the Court of the Magistrate 
and in the subsequent trial if any. Sub- 
section 2- A is the Section vital to this case. 
It provides that : 

(2-A) In every case where a person has accepted 
a tender of pardon and has been examined under 
sub-e. (2), the Magistrate before whom the proceed* 
ings are pending shall, if he is satisfied that there 
are reasonable grounds for believing that the 
accused is guilty of an offenoe, commit him for 
trial to the Court of Session or High Court, as the 
case may be. 

Section 338 gives power to the Court to 
whioh commitment is made to tender or 
order the Magistrate to tender a pardon on 
the similar condition. S. 339 deals with 
the trial of a person to whom a conditional 
pardon has been granted under Ss. 337 
and 338, if the Public Prosecutor certifies 
that he has not fulfilled the condition of full 
and complete disclosure. S. 339-A provides 
that a person by whom a tender of pardon 
has been accepted, when tried under S. 339, 
is to be asked whether he pleads that he 
has complied with the conditions of the 
pardon, and if it is found that he has, he 
shall be acquitted. Before considering the 
rival contentions in this appeal, it will be 
necessary to refer to S. 494, whioh it is 
said on behalf of the respondent is the 
Section used in the proceedings. That Sec- 
tion enables the Public Prosecutor with the 
consent of the Court to withdraw from the 
proseoution before the jury return a verdict 
or where there is no jury, before judgment 
is pronounced, whereupon the accused shall 
be discharged if the withdrawal is made 
before a charge has been framed, or if it is 
made after a oharge has been framed or no 
charge is required, he shall be acquitted. 
The respondent claims that it was under 
S. 494 that the charge was withdrawn by 
the Public Prosecutor, that this was done 
with the consent of the Court, and accord- 
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ingly that the accused has no right to claim 
that he is entitled under S. 337 to trial by 
the High Court or a Sessions Court, while 
the approver cannot claim the benefit of 
the procedure for his trial provided by 
Ss. 339 and 339-A. Under Cl. (a) of S. 494 
the approver is merely discharged, which 
means that he may again be put on trial 
for the same offence. 

It is clear that in the case of each of 
the two approvers, Sain Dass and Vishwa 
Mitter, the application to withdraw was 
made and the consent of the Court was 
given as under S. 494. But the issue to 
be determined here is whether the action 
previously taken in tendering a conditional 
pardon and on its being accepted, examin- 
ing the approvers did not constitute action 
only consistent with being taken under 

S. 337 and therefore debarring the prosecu- 
tion from claiming that they were entitled 
thereafter to ignore the provisions of S. 337 
and proceed under S. 494. Their Lordships 
are of opinion that the prosecution were 
not so entitled, and therefore it is not neces- 
sary here to discuss the precise effect of 
8. 494 or to consider any question which 
• « in regard to S. 343, which by 

its express terms does not apply to S. 337 
if action were not taken under that Section’ 
In their Lordships’ judgment, what was 
done here comes substantially within Sec. 
337. The offences charged were within the 
Section. The tender of pardon was made by 
a Magistrate, within the terms of the Sec- 
tion. It was expressly made on condition 
lof the person to whom it was addressed 
making a full and true disclosure of the 
whole of the facts (or circumstances) with- 
in his knowledge. It is next to be observed 
that the persons who accepted the tenders 
of pardon from the Magistrates, were 
severally examined before the Magistrate 
taking cognizance of the offence. The 
requirements of sub.s. 2.A then automati. 
cally came into force, which are that the 
accused, if there are reasonable grounds 
for believing that he is guilty of the offence 

13 e ° mrmtte d fc0 Court of Session 
or High Court. It is said that the Magis. 
trate has not recorded his reasons as 
required by sub-s. 1-A. But that is merely 
an irregularity on the part of the Magis- 
trate. The right of the accused or the 
'approver cannot be affected because the 
Magistrate has failed to comply with a 
requirement imposed for the benefit of the 
accused. Nor is it material in their Lord 
ships’ judgment that the Magistrate in 
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tendering the pardon did so after consult- 
ing the Local Government and with its 
authority. That is an internal matter of 
administration, which cannot affect the 
position of the accused or the approver. 
The essential fact is that the pardon was 
tendered to the approver by the Magistrate. 
It is obvious that the proceedings so taken 
under S. 337 were different in character 
from the course which would have been 
taken under S. 494. This latter Sectionl 
belongs to a different chapter of the Code. 1 
S-. 337 falls under Chap. 24, which deals 
with general provisions as to inquiries and 
trials. S. 494 falls under Chap. 38, which 
is headed of the Public Prosecutor,” that 
is to say, the former Section deals with, 
the action of a judicial, the latter with 
that of an executive officer. S. 494 says 
nothing about pardons at all. It gives a 
general executive discretion to withdraw 
from the prosecution subject to the consent 
of the Court, which may be determined on 
many possible grounds, one of which no 
doubt is that the person in respect of 
whom the charge is withdrawn may be 
willing to give evidence. But the whole 
procedure and the various consequences 

qq^ 6 xt S ‘ f 94 i differ from those under Sec. 
oot. No doubt, at a later stage in the pre- 
sent proceedings, the prosecution sought to 
bring themselves under S. 494, by pur- 
porting to take action under it, but it was 
then, in their Lordships’ judgment, too 
late to change the position either as against 

the appellant or as against either of the 
approvers. 

It is said that the Local Government 
did not intend to act under S. 337, but 
if their overt acts are such as to be 
only capable of being referred to that Sec- 
tion, their intention not to act under it 
cannot matter. It is not necessary to con- 
sider whether the prosecution had a desire 
to reap the benefits of S. 337, while also 
desiring to evade the consequence of hav- 
ing to try the case before the High Court 
or Court of Session, because in their Lord 
ships’ judgment it is impossible thus to 
make the best of both worlds. If the man 
ner in which the tender of pardon is made’ 

f° n ° ws q £ substance the method prescribed 
in S. 337, then the Section must apply 
Minor and immaterial irregularities or 
variations cannot be taken to affect the 
operation of the Section. Their Lordships 
do not seek in deciding as they do to 
throw any doubt on the general preroga? 
tive right to pardon. They are dealing here 
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•with the special statutory machinery pro- 
vided under S. 337, with its peculiar fea- 
ture that the pardon under that Section is 
tendered as a judicial act and under the 
special precautions, rules and consequences 
which the statute sets out. One consequence, 
perhaps the most important, is that when 
la Magistrate has tendered the pardon, the 
trial must not be by another Magistrate 
even though he is vested under S. 30 of 
the Code, to try such an offence, but by 
'the High Court or Sessions Court. v 

For these reasons their Lordships are of 
opinion that the trial was without juris- 
diction and hence that the appeal should 
be allowed and the conviction and sentence 
set aside. In their opinion the case should 
be remitted to the Magistrate with direc- 
tion to him to take the appropriate action 
under S. 337 (2-A). They will humbly so 
advise His Majesty. 

D.S./r.K. Appeal allowed. 

Solicitors for Appellant — 

T. L. Wilson & Co. 

Solicitors for the Crown — 

Solicitor, India Office. 
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24th June 1938 

Lord Thankerton, Lord Romer and 
Sir Lancelot Sanderson. 

Elizabeth Arminella Burrows Sifton — 

Appellant. 

v. 

Clifford Sifton and others — 

Respondents. 

Privy Council Appeal No. 20 of 1938. 

❖ (a) Will— Construction — Income devised 
on daughter — Clause stopping payment in case 
daughter does not reside in Canada — Clause 
held was condition subsequent and void for 
uncertainty. 

In a will after stating that the daughter of the 
devisee should get the income of the property, the 
will had another clause embodied in it to thi9 
effect: “The payment to my said daughter shall 
be made only so long as she shall oontinue to 
reside in Canada.” Tho dispute was with regard 
to the construction of this clause. Whether resi- 
dence in Canada meant porpetual residence or if 
temporary absence was to be condoned and if so 
for what period or periods and for what reasons : 

Held that the clause was a condition subse- 
quent and was void for uncertainty : (1859) 7 
HLG 707; (1912) 2 Ch 471; (1883) 23 Ch D 158 
and (1927) 2 Ch 264 , Ref. [P 275 0 2] 

# (b) Will — Construction — Condition tubse* 
quent or precedent doubtful — Presumption is 
in favour of condition subsequent. 


Where it is doubtful whether a condition be 
precedent or subsequent the Court prima facie 
treats it is being subsequent. For there is a pre- 
sumption in favour of early vesting. [P 276 0 1) 

Cyril Radcliffe and Grant Gordon — 

for Appellant . 

Charles Russell and G. P. Seade — 

for Respondents. 

Lord Romer. — This is an appeal from 
a judgment of the Court of Appeal for the 
Province of Ontario which varied a judg- 
ment of Middleton J. given upon an appli- 
cation byway of originating motion brought 
by the respondents, Clifford Sifton and 
Wilfred "Victor Sifton, the surviving trustees 
of the will of Clifford Winfield Burrows 
Sifton, deceased. By the motion the trustees 
sought the opinion, advice and direction of 
the Court on certain questions arising in 
the administration of that testator’s estate. 
The testator died on 13th June 1928, 
leaving him surviving his widow, the res- 
pondent Mabel Cable Sifton, and his daugh- 
ter and only child, the appellant, who was 
then of the age of 13 years. The will (dated 
12th July 1926), after bequeathing the 
testator’s furniture and effeots to the appel- 
lant, continued as follows : 

I give, devise and bequeath all other property 
real and personal to my executors upon the 
following trusts namely — 

To manage the corpus of the estate in accord- 
ance with their best judgment continuing any 
investments that exist at the time of my death if 
they see fit and to pay to or for my said daughter 
a sum sufficient in their judgment to maintain 
her suitably until she is 40 years of age after 
whioh the whole income of the estate shall be paid 
to her annually. 

But the will then proceeded as follows : 

The payments to my said daughter shall be 
made only so long as she shall continue to reside 
in Canada. 

The principal question arising upon this 
appeal is whether this last -mentioned 
direction is not void for uncertainty. No 
light is thrown upon this question by the 
remainder of the will which merely pro- 
vided that if the appellant should die leav- 
ing issue, her children should receive the 
whole estate in equal shares on attainment 
respectively by each ohild of the age of 25 
years, but that if the appellant should die 
leaving no issue the corpus of the estate 
should be divided equally between the then 
living grandchildren of the testator’s father 
Sir Clifford Sifton by the testator’s mother 
the late Lady Elizabeth Sifton. The will 
contained no express direction as to what 
was to happen to the income of the estate 
during the rest of the appellant’s life after 
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she should have ceased to “reside in 
Canada.” 

The testator is stated in the evidence to 
have been domiciled” in England during 
the years 1915 to 1925 but to have returned 
to Canada in the last-mentioned year with 
his^ daughter, and to have taken up his 
residence (presumably with her) at Assini- 
boine Lodge in the County of Leeds, Onta- 
rio, where he continued to reside except 
for temporary absences on business or 
pleasure until his death in 1928. After the 
death of her father, the appellant appears 
to have remained in Canada continuously 
until the month of October 1934, during 
the latter part of which period she was 
taking a course in modern languages at the 
University of Toronto. This course provided 
an option to take the third year thereof by 
travelling abroad and the appellant accord- 
lngly spent the period between October 
1934, and September 1935, in European 
countries, travelling and studying for the 
purpose of completing her education. There- 
after she returned to Canada where she 
has remained down to the present time, 
bince the month of June 1936, she has 
maintained an apartment of her own in 
the City of Montreal which she has taken 
on lease and fully furnished. In the month 
of February 1937, however, she was desirous 
ol going abroad again for the purpose of 
study and travel, but very naturally was 
anxious to know to what extent she could 
gratify that desire without any risk of it 
emg held that she did not “continue to 
reside in Canada” within the meaning of 
tne will. It was in these circumstances that 
tne respondent trustees issued their origi- 
nating motion for the determination by the 
Uourt of certain specific questions. The first 

of Jh 0 30 qiiMfcions illustrate so well the 
difficulties that arise in trying to ascertain 
the meaning of the words “continue to 
reside in Canada” that it is worth while 

follows : hem ° Ufe ^ fulh They were ag 

roll °. f Elizabeth Arminella Bur- 

the purpose of travelling and/or studying for a 
to Canada 11 months burning 

reside in Canada’ as used in said will ? HnUe *° 
lb) If the answer to question (a) be in 
affirmative, could Elizabeth Armine la Burrowl 
Sifton after a lapse of not less than one month 

“8° a - bload nnder similar ciroumstancS “nd 

similarly continue to reside in Canada’ ? 
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(c) In the event that Elizabeth Arminella 
Burrows Sifton so temporarily goes abroad for a 
period of 11 months should constitute a failure 
on her part to so ‘continue to reside in Canada’ 
may Elizabeth Arminella Burrows Sifton absent 
herself from Canada for any period under any cir- 
cumstances and still so ‘continue to reside in 
Canada and, if so, for what periods and under 
what circumstances may she so absent herself ? 

d) Is the purpose for which Elizabeth Armi- 
nella Burrows Sifton absents herself from Canada 
material to the question of whether or not she so 
continues to reside in Canada’ ? 

affirmative 6 aDSWer to question W be in the 

I. Is any temporary purpose sufficient ? 

U. If the answer to (e) I. be in the negative; 
what purposes would be sufficient? 

HL If intention be material, would the written 
statement of Elizabeth Arminella Burrows Sifton 

del ivered to the executors of said 
estate sufficiently evidence said intention ? 

The motion in due course came on for 
hearing before Middleton J., the appellant 
being the only respondent to the motion 
The only question argued before him was 
as to the meaning of the words “continue 
to reside in Canada.” The point that such 
words were void for uncertainty was not 
raised on that occasion. On 18th February 
1937, the learned Judge delivered judg- 
ment. In the course of it, after referring to 
the contention at that time being advanced 
by the appellant that the will only required 
her to maintain a residence in Canada and 
that so long as she maintained such a 
residence she was at liberty to spend as 
much of her time outside Canada as she 
thought fit, he continued as follows * 

fW te *V er 7 ?? ful consider ation I am of opinion, 
that the testator contemplated a far more res- 
tricted meaning to this clause of his will than the 
daughter apparently thinks. I agree with her that 
a merely temporary absence from Canada for tho - 
purpose of education or travel will not bring 
about a forfeiture. The absence during 1934 and ' 
1935 was for such a temporary purpose and I 
think worked no forfeiture, but it is impossible to . 
say that an absence during each of the following 
years for 11 months in the year will not bring a.’ 
forfeiture. That would, I think, work a forfeiture 
unless the executors are satisfied that any parti- 
cular trip or extended period of residence abroad . 
is m good faith for the purpose of completing her 
education. It is impossible for the Court to define 

with any accuracy what future conduct will fall ■ 
within the terms of the will. 

Later he added these words : 

The questions as propounded in the notice of 
motion do not admit of categorical answers. 

In the judgment as drawn up however 
an attempt was made to give the executors 
somewhat more specific directions. It was 
so far as material, in these terms * 3 

1. This Court doth declare that the true intent, 
meaning and construction of the clause ‘The pay- 
ments to my said daughter shall be made only so . 


272 Privy Council 

long as she shall continue to reside in Canada’ 
used in the said last will and testament is : 

(a) That the words ‘to reside in Canada’ are 
equivalent to ‘spend substantially all of her time 
in Canada’ but that mere temporary absences 
from Canada in certain circumstances would not 
bring about a forfeiture of the interest of the said 
daughter in the estate. 

(b) That any and all absences of the said 
daughter from Canada not exceeding two calendar 
months in the aggregate on one or more occasions 
during any one calendar year, or not exceeding 
two calendar months on one continuous occasion 
and one additional calendar month on one or 
more additional occasions in one calendar year, be 
in all events incapable of constituting a failure 
to continue to reside in Canada. . . . 

(c) That the absence of the said daughter from 
Canada abroad between October 1934, and Septem- 
ber 1935, does not work a forfeiture of such 
interest. 

(d) That an absence from Canada for a period 
of 11 months during the next two or three years 
will work a forfeiture of such interest unless the 
executors .... are satisfied it is in good faith for 
the purpose of completing the education of the 
said daughter. 

* • * • 

2. And this Court doth further order and 
adjudge that the questions propounded in the 
notice of motion do not now admit of categorical 
answers but the parties may apply to this Court 
from time to time as circumstances arise, for the 
advice, opinion, and direction of the Court on the 
matters in question. 

Their Lordships realize to the full the 
difficulty of construing the words in ques- 
tion. But with all respect to Middleton J. 
they cannot feel that his solution of the 
difficulty is a satisfactory one. It merely 
introduces further difficulties of construc- 
tion. What, for instance, is the meaning to 
be attributed to the words “substantially,” 
“temporary” and “certain circumstances” 
in sub-para, (a) of the declaration ? Sub- 
para. (b) was no doubt added for the pur- 
pose of indicating what the learned Judge 
meant to indicate by the word ‘temporary/ 
and that sub. paragraph and those lettered 
(o) and (d) may be regarded as intended to 
throw some light upon the expression “cer- 
tain circumstances.” But the indication 
contained in sub-para, (b) that absences 
from Canada for three calendar months in 
the aggregate on one or more occasions 
during any one calendar year are not or may 
not be permissible when no one absence is 
a continuous one for two calendar months, 
yet are permissible if one of such absences 
is a continuous one for two calendar 
months, only adds to the difficulty of con- 
struing the word “temporary.” Sub-para, 
(b) moreover covers absences for the periods 
therein mentioned under all circumstances 
and for any purpose, whereas sub-paras, (c) 
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and (d) are dealing with absences for the 
purpose of completing the appellant’s educa- 
tion. But when (if ever) a person’s educa- 
tion can be said to be completed is not an 
easy matter to determine. It is further to 
be observed that the judgment as drawn 
up in no way refers to any obligation upon 
the appellant to maintain a residence in 
Canada, though in giving his decision the 
learned Judge had said : 

The word ‘residence’ is an elastio word ; it takes 
colour from the context in whioh it is used. Here 
it means an actual permanent residence, a home. 
It will not cease to be a residence by reason of 
mere temporary absence. 

Whether or not he considered the main- 
tenance of a house or other place of resi- 
dence to be obligatory is therefore left in 
some doubt. But the learned Judge had 
plainly stated that it was impossible to 
define with any acouraoy what future con- 
duct Would fall within the terms of the 
will, and although the judgment was a 
meritorious attempt to assist the parties, it 
abundantly confirmed the truth of that 
statement. On 5th March 1937, the appel- 
lant issued a notice of appeal from the 
judgment of Middleton J. to the Supreme 
Court of Ontario, inviting that Court to 
disagree with the construction placed by the 
learned Judge upon the words in question. 
But on 8th April 1937, having presumably 
by that time come to the conclusion that 
the learned Judge was right in bis view as 
to the impossibility of defining the words 
with any acouraoy, the appellant gave 
notice of her intention of submitting upon 
the bearing of the appeal that the clause 
containing the words was a condition subse- 
quent and as such was void for uncertainty. 
She bad, in other words, determined to 
avail herself if possible of the principle 
enunciated by Lord Cranwortb in (1859) 
7 H L C 707. 1 In that case a testator 
devised bis real estate to the children of 
bis son for what were held to be vested 
equitable estates in tail liable to be divested 
on breach of a condition subsequent. The 
condition was in these terms : 

Provided further and I do hereby declare that 
the devises hereinbefore contained to the children 
of my said son are made upon this express condi- 
tion, that the ohildren of my said son be eduoated 
in England and in the Protestant religion accord* 
ing to the rites of the Churoh of England, and in 
case any one or more of suoh ohildren shall be 
eduoated abroad, or not in the Protestant religion 
according to the rites of the Church of England, 


1. Clavering v. Ellison, (1859) 7 H L C 707=29 
L J Ch 761. 
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then I do hereby revoke all and every devise to 
such child or children so educated as aforesaid. 

. i 
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Questions having arisen whether there 
had been a breach of this condition subse. 
quent in the case of some of the son’s 
children, the matter ultimately came before 
the House of Lords. It was held by Lord 
Campbell L. C. that the condition had not 
in fact been broken. Lord Cranworth agreed 
with the Lord Chancellor that there had 
been no breach of the condition as to the 
children being educated in the Protestant 
religion. But he did not find it necessary to 
come to any definite conclusion upon the 
question whether the children had in fact 
been educated abroad as he held the condi 

(page 725 ) UDCertainty ’ He *aid 

I consider that, from the earliest times, one of 

that ° a ( d,naI rules P n the subject has been this- 
that where a vested estate is to be defeated bv a 

condition on a contingency that is to happen after 

wards, that condition must be such that^he Court 

See from the beginning, precisely and dis- 

that the U n P r 0n ^ happe ° in g o{ "hat event it was 
that the preceding vested estate was to determine. 

, „ ; option, if there was no direot authority 
for it, I should still have arrived at the same 
conclusion; but I have looked at the authorities 
cspeciaUy that of Lord Eldon in the case of 
Filhngham v. Bromley* I think that looking at 
the language here used, it is far too indefinite and 

that r th 1 B n t t e°t e ^ able thS F°? rt t0 sa y what it was 
that the testator meant should be the event on 

which the estate was to determine. 

Then, after giving instances in which it 
would be difficult to say whether a child 

° r had not been educated abroad, he 
added this ; 

But the question is, not whether in the parti- 
cular case he was educated abroad, but whether 
you can predicate on reading the will, whalit w as 
^ t0 , defeat the vested estate ? I concur in 

defeat ll° n 8 ° bs0rvations about a ° estate being < 
defeated by a person not living and residing in » , 

and WW whioh he thought too remote- 

that. thiS iS far m ° re remote f 

Much to the same effect has been said in 1 

later citses, of which it will be sufficient to t 

d °77 £ r0 ?' In (1912) 2 Ch 471 s at t 

the S e worf s ark9r J< 8ta ‘ ed the P rinci P Ie * U 

es“ or n cau U ^r^i/ n ° rder to defeat vested n 
from the moment of thlir * . musfc be such th ^ n 
say with reas“nabl« Irfl- T* tlon the Court can “ 
forfeiture will occur nfcy 1Q whafc events fc he & 

s - 1 1 oh °i 

' 5 


to The condition must be clear and certain. That 
m my opm^n includes not only certainty of 
rQ expression in the creation of the limitation 7 but 

0. , a i^t°ation n t h y “ H t S ° Perati0D - 16 must ba °uch a 
’q ie fcat101 } tbafc - afc any given moment of time it 

re no^taken'effect. ** Umitation has or baa 

' d hv T n 030 °, f Fry J • w ere considered 

,t by Russel J. in (1927) 2 Ch 264. 5 He said 

d \PagQ VbU) : 

d do nofc ’ 1 mean that the person 

e Whether : ha f ^ “ a P ? sition at a » times tcAnow 
whether he is committing a breaoh of a provision 

■fc the nature of which is clearly expressed Pr ° V1Sl0n 

° fb B 91r - L -° rdsbip3 respectfully agree. If 
t fh« Provision be clearly expressed, it is 
t the fault or the misfortune of the person 
- affected if he should fail to know whether 

1 S 'r c - 0n ? ml “ ln g a breach of it. But this is 
f t? P 16d - 1 f, the fanguage used by Fry J 

: wh fh ld ^ afc lfc “ Ust ba “ascertainable”’ 

‘ !j ethe , r ‘be Provision has taken effect or 
i P ot ’ not thafc lfc must be ascertained in fact 
• h Y v/ 6 P0 ^? n affected or even ascertainable 
i by bim without difficulty. In the particular 
case with which Russell J. was dealing, the 
ondition was that a person should not 

L a d ry i a ,j eIa * ion by blood. The learned 
udge held the condition to be void as 

tending to the prohibition of marriage 

altogether. He declined however to hold it 

lideri fb DCer alnty ina9much as he con. 

to be dp 9 meaQ1 “ g T of W ood relationship 
to be clear enough. If the words included 

he whole of the human race the person 

affectesd by the condition would know that 

any and every marriage would cause a 

forfeiture, and the condition though bad on 

other grounds would not be void for uncer 

S y ' u however they did not include the 
who! 0 human race, and presumably thev 

could not have been intended to do so the 
testator had failed to specify the number of 
generatwns in which no common ancestor 
the spouses was to be found; and in their 
Lordships’ opinion and with all respect to 
the learned Judge, the condition mfght on 
that ground have been held to be void for 
uncertainty. Had any particular number of 
generations been specified, the fact thaf u- 
might be difficult to ascertain whether or 
not there was a common ancestor in such 
generations would not f-heiV r j . • 

respectfully agree, have rendered thecondT 

"V“‘ * 
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In the present case the appellant raised imposed upon the appellant by the condi- 
the contention before the Court of Appeal tion in question. He did not think that the 
that it is impossible to tell with any Court could at present be properly called 
certainty what she may do in the matter upon to decide how long or what was the 
of absence from Canada without incurring period for which Miss Sifton might absent 
the risk of losing her income under her herself from Canada without infringing the 
father’s will ; and that the provision for restriction imposed upon her as to residing 
cessation of payment of that income is a in Canada. If that question should arise at 
condition subsequent, which in accordance any time, the executors, he said, must 
with the principle laid down in the cases to apply their judgment to it whatever the 
which reference has been made is void for consequences. Fisher J.A. (according to the 
uncertainty. In view of this contention on report of his judgment supplied to their 
her behalf, the Official Guardian had on Lordships) said that what the word “reside” 
21st April 1937 been appointed to represent means and what the testator meant it to 
the grandchildren of the late Sir Clifford mean was that his daughter must live in 
Sifton mentioned in the will and also any Canada and make Canada her permanent 
unborn infants. It had also been ordered place of abode. The word ‘ permanent” 
that the widow of the testator might be however would appear to be a clerical error 
represented at the hearing of the appeal, in the report for “principal.” For he agreed 
She did not however avail herself of this with the other members of the Court that 
order — nor was she represented at the absence from Canada would be permissible 
hearing before their Lordships. The appeal for definite and particular purposes and 
came on for hearing on 17th June 1937, for definite periods of time. . But he too 
before the Chief Justice of Ontario, Latch- refrained from indicating with precision 
ford C. J., Fisher and Henderson JJ.A. and either the purposes or the periods that 
Kingstone J. In the result it was dismissed would be permissible. It is, he said, always 
( Henderson J.A. dissenting ) though the a question of fact for the executors to deter- 
Court varied the judgment of Middleton J. mine before making payments of income, to 
in manner indicated later. satisfy themselves that the daughter has 

The learned Chief Justice of Ontario was up to that time resided and continued to 
of opinion that there is nothing uncertain reside in Canada. Kingstone J. said that 
or ambiguous about the words “to reside in on the argument he was of opinion that 
Canada.” The words “to reside,” he said, the words “as long as she shall continue 
have a clear and definite meaning. They to reside in Canada” were so indefinite 
mean to live in a place. But he agreed that and uncertain as to be incapable of being 
a person residing in Canada does not cease properly and satisfactorily determined, but 
to reside or to live in Canada because he that on further reflection he thought the 
goes abroad occasionally for business or words “to reside in Canada” must be held 
pleasure. An unmarried woman, he said, to mean what they say: “to live in a place,” 
having no actual residence of her own in namely Canada. But he added that it might 
Canada and having no profession or ocou- well be that when certain events (which he 
pation to which she is devoting her life in did not specify) happened there would be 
Canada may be said to be residing wherever difficulty in saying whether or not they fell 
she is living for the time being. If such a within the proviso in the will, but that 
person, he said, left Canada, save for a that was not a matter with which the 
limited period for a purely temporary pur- Court were then concerned or on whioh it 
pose, a Court might conclude that she had should attempt to express itself. Hender. 
ceased to reside in Canada. He did not son J.A. dissented. He was of opinion that 
however say what would be a ‘ limited” the clause in question was a condition 
period or what would be a “purely tempor- subsequent and was void for uncertainty 
ary” purpose. He added, indeed, that whe- on the principle enunciated in (1859) 7 
ther or not the appellant had at any time H L C 707. 1 

ceased to reside in Canada would be a By the order of the Court of Appeal a9 
question of fact which would have to be drawn up, the judgment of Middleton J. 

determined in view of all the circumstances, was varied and as varied was ordered to be 

Latchford C. J. said that he agreed in sub- a9 follows : 

stance with the Chief Justice of Ontario. l. This Court doth declare— 

But he too, refrained from indicating with (i) That the olause or condition, ‘The payments 

any precision what were the obligations to my said daughter shall be made only so long as 
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she shall continue to reside in Canada,* used in 

the said last will and testament, is not void for 
uncertainty. 

(2) That the true intent, meaning and construc- 
tion of the said clause or condition is that the 
words to reside in Canada’ are equivalent to ‘to 
live in Canada.* 

(3) That leaving Canada for a limited period and 
for a purely temporary purpose with the intention 
o returning to Canada and actually returning 
when the temporary purpose is accomplished 
would not be a breach of the condition. 

(4) That the absence of the said daughter from 
Canada abroad between October 1934 and Septem- 
ber 1935, pursuing her studies as part of her 

University course, does not work a forfeiture of 
such interest. 

And doth order and adjudge the same accord- 
ingly. 

fchis Gourt doth further order and adjudge 
that the questions propounded in the Notice of 

Motion do not now admit of categorical answers 

but the parties may apply to this Court from time 

to tim 0 , as circumstances arise, for the advice, 

opinion and direction of the Court on the matters 
in question. 

With the greatest respect to the majority 
of the Court of Appeal, their Lordships are 
unable to agree with their decision. If the 
clause in question be in truth a condition 

subsequent-a point with which their 

Lordships will deal later on— it can be of 
no validity unless, to use the words of 
Lord Cranworth, the Court and their Lord- 
ships venture to add, the parties concerned 

rW- S6 !i fr0m th9 b0 2 in ning precisely and 
distinctly upon the happening of what 

vents it is that the payments to the appel. 
Iant are to cease. In their Lordships' 
opinion, it is impossible to define these 
events Precisely or distinctly. Henderson 
„ : , s . thafc , a cogent argument for this 

was T finished by the statement 
Middleton J. m the Court below, that it 
was impossffile for the Court to determine 
W!th any accuracy what future conduct 
would fall within the terms of the will 
Their Lordships agree. But they also ven. 

mentq 0 t . hafc e 3 uall V cogent argu. 

ments are to be found in the reasons of the 

majority of the Court of Appeal and in the 

formal judgment of that Court. None of 

to defined f geS defiD6d or tempted 

todefine precisely or distinctly the events 

of fch :° Uld u° U t bltiUte a ceasin g on the part 

of the appeUant feo reside in Canada. Had 

LordshW P S *° d ° 3 ° they muafc - in their 
-uorasmps judgment, have failed because 

^os Jblf haVS b6en attempting° a the 

Their Lordships’ attention was called 
during the arguments to numerous autho 
rities in which the Court has been calfed 
upon to consider the meaning of the words 
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reside and residence and the like. But these 
authorities give their Lordships no assis. 
tance in construing the present will. The 
meaning of such words obviously depends 
upon the context in which the words are 
used A condition, for instance, attached to 
the devise of a house that the devisee 
should reside in the house for at least six 
weeks in a year can present no difficulty 
In some contexts the word "reside” may 
clearly denote what is sometimes called 
being in residence” at a particular house, 
n _ other contexts it may mean merely 
maintaining a house in a fit state for resi. 

dence. It is plain however that in the 

present case the word “reside” means 
something different from either being in 
resffience or merely maintaining a residence. 
No one can suppose that the testator 
intended either that his daughter should 
never leave Canada, or that so long as she 
maintained a residence in Canfda she 
might spend the whole of her time abroad. 
He must have intended that, though 

she was to be at liberty to leave CanJda 
for some purposes and for some periods of 

either ^ 0rfcunatoly ’ he omitted to define 

result i ^r 63 ° r • the Peri0ds - The 
result is that the majority of the Court of 

Appeal have found themselves unable to 

g™ precise direction ,h£ 

the appdlant may leave Canada for a 

limited period and for a purely temporary 

the P wn 7 1 - t r 0Ut , b f, i , ng able to define either 

the word limited” or the word “tern 
porary. It necessarily followed that they 
in common with Middleton J. were of 
opinion that the questions propounded in 
the trustees’ notice of motion do not at 

LnTrW admlt °i cate £° rical answers. Their 
Lordships are of the same opinion. But if 

the appellant s interest under the will is to 

C»Si”” ,d n“ P r her SJta ta 

Lanada, she has a right to have those 

questions categorically answered ; and inas. 
much as they cannot be so answered, the 
words, if constituting a condition subse 
quenfe, are void for uncertainty. 

It only remains to consider whether the 
words m question are a condition subse 
quent. As to this their LordshiDs f«oi 
doubt. Henderson J. A w as „f If -° 

that the words constituted a cond tion 3 ^“ 

fsrst SKnas: t £ 

be precedent or subsequent the Jourt 


276 Privy Council Peoples Bank v. Ghulam Jan (Sir Shadi Lai) A. I. R. 


prima facie treats it as being subsequent. 
For there is a presumption in favour of 
early vesting. It was said on behalf of the 
official guardian that even without the con- 
dition the appellant took no vested interest 
in the income of the testator’s estate accru- 
ing between his death and the time she 
attains the age of 40 years. But, however 
this may be, the appellant, apart from the 
condition, would plainly take a vested life 
interest in the estate as from that time. 
The condition must therefore be treated as 
a condition subsequent so as not to inter- 
fere with the vesting of that interest. It 
was further contended on behalf of the 
official guardian that the words in question 
merely limit the duration of the trust for 
payment and are not in the nature of a 
condition at all. But the trusts for pay- 
ment to the appellant are quite distinct 
from the words with which their Lord- 
ships are concerned and which are in a 
separate clause. These words do not, in 
their opinion, qualify the trusts for pay- 
ment. They are merely designed to abrogate 
the trusts in a certain event. In substance, 
no doubt, there is not much difference 
between a trust to pay until the happening 
of a certain event, and a trust to pay that 
is abrogated on the happening of that event. 
But the legal effect in the two cases of the 
event being described with insufficient 
certainty are widely different. In the first 
case the trust will fail altogether. In the 
second case the trust will remain and it will 
be the clause of abrogation that will fail. 

For these reasons their Lordships are of 
opinion and will humbly advise His Majesty 
that this appeal should be allowed ; that 
the judgment of Middleton J. as varied by 
the Court of Appeal should be set aside 
except in so far as it dealt with the costs of 
the hearing of the motion and of the 
appeal; and that a declaration should be 
made that the clause in the will of the 
testator directing that the payments to the 
appellant should be made only so long as 
she continues to reside in Canada is void 
for uncertainty. The costs of all parties 
represented on this appeal, those of the 
respondent trustees and the official guardian 
is between solicitor and client, should be 
paid out of the estate of the testator. 

b.d./r.k. Appeal allowed . 

Solicitors for Appellant — 

■ Lee & Pembertons. 

Solicitors for Respondents — Charles 
Russell & Co. and Blake & Redden. 
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( From N. W. F . P.) 

22nd July 1938 

Lords Wright, Romer and Porter, 

Sir Shadi Lad and Sir George 

Rankin. 

Peoples Bank of Northern India Ltd . 

— Appellants, 
v. 

Mian Ghulam J an and another — 

Respondents. 

Privy Council Appeal No. 1 of 1938. 

Pardanashin Lady — Explanation of transac- 
tion to her and her knowledge of what she was 
doing must be proved. 

The rule is firmly established that it is inoum- 
bent on the Court, when dealing with the disposi- 
tion of her property by a pardanashin woman, to 
be satisfied that the transaction was explained 
to her and that she knew what she was doing. 

[P 277 C 11 

A husband exeouted a mortgage of a house 
which was owned by him and his wife in equal 
shares. In order to make her share liable, the 
wife affixed her thumb impression to the mort- 
gage deed. The wife was a pardanashin lady 
unable to read or write and there was no evidence 
to prove that she knew or understood the oontents 
of the mortgage deed. The endorsement made by 
the Sub-Registrar at the time of the registration 
of the deed did not show that either he or any 
other person explained the deed to her : 

Held that her share was not liable. [P 277 0 1] 

A. M. Dunne and J. M. Pringle — 

for Appellants . 

J. P. Eddy and M. H. Rashid — 

for Respondents . 

Sir Shadi Lai. — The respondent, Mian 
Ghulam Jan, carried on the business of 
buying and selling carpets at Peshawar ; 
and for the purpose of his business he bor- 
rowed money from the appellants, the 
Peoples Bank of India, Limited, on what 
is called “ cash credit account.” He got 
also another loan from the Bank, for which 
he executed a promissory note on 29th 
August 1930, and pledged his carpets as 
security for the payment of the debt. At 
the end of April 1931, his liability to the 
bank amounted to Rs. 3110-7.9 on the 
oash credit aooount, and to Rs. 11,740.14.3 
on the promissory note aooount. The total 
sum due by him was Rs. 14,851-6.0. He 
did not discharge his liability, with the 
result that the creditors threatened to 
bring an action against him to realize the 
debt by selling his carpets. The debtor 
however got a postponement of the time 
for payment, by executing a mortgage 
deed in favour of the creditors. The mort- 
gage deed was written to secure the pay- 
ment of the amount due by the debtor on 
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the two accounts, and also of Es. 148-10-0 
which was paid to him at the time of the 
transaction in order to make up the round 
sum of Es. 15,000. The security for the 
payment of this consolidated sum was a 
house, which was owned by him and his 
wife Mt. Mohamadi Begum in equal shares. 
In order to make her share of the house 
liable for the mortgage money, she affixed 
her thumb impression to the mortgage 
deed, which contained various stipulations, 
including the promise to pay the mortgage 
money with interest at 9 per cent, per 
annum within one year. It was agreed 
that the creditors would not be entitled to 
recover the mortgage debt before the expiry 
of one year, but that they could enforce 
their claim after the expiry of the stipu- 
lated period in the event of the mortgagors’ 
failure to pay the debt. 

The promise as to the payment within 
one year was not fulfilled by the mort- 
gagors, and the bank consequently brought 
the present action against them to enforce 
their personal liability and also to recover 
the debt by the sale of the house, which 
was mortgaged as security for it. The 
Courts in India have concurred in granting 
a decree against the husband, but have 
exempted the wife and her share in the 
house from liability. The decision of the 
Appellate Court has proceeded on the 
ground that there was no consideration for 
her promise to pay the debt of her hus- 
band. There is no evidence to prove that 
Mt. Mohamadi Begum, who was admit- 
tedly a pardanashin lady unable to read or 
write, knew or understood the contents of 
the mortgage deed which sought to make 
her share in the house liable for the pay- 
ment of the debt. The endorsement made 
by the Sub-Registrar at the time of the 
registration of the deed is in ambiguous 
language, and does not show that either he 
or any other person explained the deed to 
her. The rule is firmly established that it 
is incumbent on the Court, when dealing 
with the disposition of her property by a 
pardanashin woman, to be satisfied that 
the transaction was explained to her and 
that she knew what she was doing. This 
plea was expressly raised by Mt. Moha- 
madi Begum, but no issue was framed on 
the subject, except the issue as to her 
executing the deed under the influence of 
her husband. Their Lordships, upon the 
record, as it stands, are unable to hold 
that her liability has been established. On 
this view, the question of consideration 
1938 K/356/4, 36 & 37o/4 


need not be discussed, more particularly, 
as apart from the deed, there is no evidence 
to show that it was in response to Mt. 
Mohamadi Begum’s request that the bank 
stipulated not to enforce the liability of 
her husband during the period of one year 
mentioned in the deed. The appeal there- 
fore fails, and must be dismissed with 
costs. Their Lordships will humbly advise 
His Majesty accordingly. 

d.s./r.K. Appeal dismissed . 

Solicitors for Appellants — 

Cardew Smith & Eoss. 

Respondents Ex parte . 
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(From Lahore) 

17th October 1938 


Lords Wright, Eomer, Porter and 

Sir George Rankin 

Lala Nand Kishore — Appellant. 

v. 

Azmat Ulla t Official Receiver , Delhi , 
and another — Eespondents. 

Privy Council Appeal No. 66 of 1936. 

( a ) Partnership — Purchase and reconstruc- 
tion of houses for partnership — One of part- 
ners paying more than his share — Other partner 
made liable to pay interest to former — Such 
excess paid held loan individually to latter and 
not to partnership. 

Certain houses were purchased and reconstruc- 
ted by two persons who had formed into a partner- 
ship, the object of which was to make profit by 
letting them or selling them. One of the partners 
had paid more than his share of purchase money 
and cost of reconstruction and it was mentioned 
in the partnership deed that the other partner and 
not the partnership itself was to pay interest on 
such excess to the former : 


Held that the excess paid by the former was to 
be treated as a loan to the latter partner indivi- 
dually and not as a loan made to the partnership. 

[P 279 C 1 ; P 280 0 2] 
(b) Partnership — Insolvency of partner — One 
partner advancing money to another for ac- 
quiring his share in partnership — Former does 
not merely by this get lien on latter’s share. 


The mere circumstance that a partner has 
advanced money to another partner to enable him 
to acquire share in the partnership will not give 
the former a lien on the latter’s share in the part- 
nership property. He cannot be placed on a foot- 
ing higher than that occupied by the other 
creditors on the latter partner’s insolvency. 

[P 280 0 2] 

A. M. Dunne and E. K. Handoo — 


for Appellant . 

Ex parte Respondents . 

Lord Romer This is an appeal from a 
decree of the High Court of Judicature at 
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Lahore dated 16th November 1933, setting 
aside a decree of the Senior Subordinate 
Judge at Delhi dated 5th August 1929, in 
an action in which one Lala Shibba Mai 
(since deceased and now represented by 
the appellant) was plaintiff and respon- 
dent 2; Rai Sahib Rup Narain was origi- 
nally the sole defendant. The defendant 
having become insolvent, respondent 1, the 
Official Receiver, Delhi, was added as a 
party to the suit. The short question to be 
determined is whether a sum of Rupees 
1,66,570, that admittedly became due from 
respondent 2 to Lai Shibba Mai, consti- 
tutes, as was held by the Subordinate Judge, 
a charge upon the interest of that respon- 
dent in certain land at Delhi hereinafter 
referred to or whether, as was held by the 
High Court, the sum is merely an unsecur- 
ed debt. The facts giving rise to the appeal 
are as follows : 

On 24th November 1921, the said Rup 
Narain, therein called the first party, and 
the said Shibba Mai, therein called the 
second party, entered into a deed of part- 
nership. As the question in dispute is 
principally one as to the true construction 
of that document, it is necessary to consi- 
der its provisions in some detail. It begins 
by a declaration made by the parties to the 
effect that both the parties had jointly pur- 
chased two blocks of property situate in 
Delhi City near Barh Shahbulla by means 
of a sale deed, and continues as follows : 

Therefore they will abide by the following 
terms : 

1. In the sale deed in respect of the property the 
name of the second party has been entered as the 
vendee. But as a matter of faot the first party is 
the purchaser of three-fourths share, while the 
second party is the purchaser of one-fourth out of 
the two blocks mentioned above. 

2. The first party has paid Rs. 25,000, and the 
second party rupees one lao on aocount of the sale 
price. 

3. Both the blooks of the property have been 
purchased for Rs. 1,25,000. The first party shall 
pay interest to the second party at the rate of 
Re. 0-14-0 (annas fourteen) per cent, per mensem 
on Rs. 68,750 inasmuch as the latter has invested 
Rs. 68,750 for the former. 

Now as will appear from later olauses in 
the deed the object of the partnership was 
to turn the two blocks of property to pro- 
fitable account either by letting them to 
tenants or by selling them, and in later 
clauses of the deed there are provisions 
such as are commonly found in artioles of 
partnership relating to the management of 
the partnership property, and the propor- 
tions in whioh the profits and losses were 
to be shared by the partners. But it is 


plain that the three clauses above set oufr- 
are not in strictness terms of the partner- 
ship at all. They are rather in the nature 
of recitals as to the ownership of the pro- 
perties that are being brought into the 
partnership by means of which the part- 
nership profits are to be earned, and of 
provisions as to the financial adjustments 
to be made between the owners in conse- 
quence of the fact that the second party had 
paid more than his proper share of the pur- 
chase money. The excess, therefore, of the 
lac of rupees which he had paid over Rs. 
31,250 (which was his proper share) 
amounting to Rs. 68,750 was rightly treat- 
ed as having been invested by him for the 
first party. It was in effect a loan by him 
to the first party without security, and the- 
loan was to bear interest at the rate men- 
tioned in clause 3. The circumstances of the 
case, no less than the language of these 
clauses, are quite inconsistent with the 
idea that the Rs. 68,750 was a loan made 
by the second party to the partnership. 
Had it been so.it could not possibly have 
been described as an investment for the^ 
first party, and the liability to pay interest 
on it would not have been imposed on the 
first party but on the partnership itself. 

The next two olauses, however, seem to 
be true partnership clauses. They are aa 
follows : 

4. The first party shall be the owner of three- 
fourth share while the seoond party shall be the- 
owner of one-fourth share, out of the entire 
income of the property. 

5. Deeds of rent to bo seourod from tenants shall 
be in favour of both the parties. Tenants shall be 
looated and dislocated with the consent and con- 
sultation of both the parties. 

But then comes a clause concerning: 
which it is more difficult to determine 
whether it is one relating to the oonduot of 
the partnership business or one relating to 
something to be done to the property as a 
preliminary to suoh business being entered 
upon. It is in these terms : 

6. Both the blooks of the property are in a rot- 
ten condition. Henoe the first party shall pay 
Rs. 20 (rupees twenty) per cent, and the 6eoond' 
party Rs. 80 (rupees eighty) per cent, towards- 
total cost of construction thereof. The second party 
shall not get interest on its one-fourth share of the 
oost of oonstruotlon, while the first party shall be 
liable to pay the amount of its own share together 
with interest at the rate of Re. 0-14-0 (annas 
fourteen) per cent, per mensem. The second party 
shall pay one-fourth of the amount spent. The 
seoond party shall continue oharglng interest at 
the above rate on the surplus amount spent by 
that party for the first party. For instance, If 
Rs. 100 are spent, the first party shall pay Rs. 20 
(rupees twenty) and the seoond party shall oharge' 
Interest on Rs. 55 (rupees fifty-five) from the first- 
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party leaving Rs. 25 (rupees twenty-five) without 
interest out of the remaining sum of Rs. 80 (rupees 
eighty). 

The reconstruction of the premises might 
well have been made a partnership affair 
and the cost might well have been provided 
for by advances made by the parties to the 
partnership. But in that case interest on 
the money advanced by the second party in 
excess of one-fourth of the cost would be 
paid to him by the partnership, i.e. out of 
the partnership funds, before any division 
of the partnership profits, and not, as is 
provided by the clause, by the first party 
personally. Nor could such excess have pos- 
sibly been described as being spent by the 
second party for the first party. It would 
have been spent for the partnership! Their 
Lordships are accordingly of opinion that 
clause 6 must be treated as a clause that 
was intended not to govern the relationship 
between the parties as co-partners, but the 
relationship between them as co-owners of 
a. property that was after reconstruction to 
be the subject-matter of the partnership 
In other words, their Lordships are of opi- 
nion that any sum paid by the second party 
towards the cost of reconstruction in excess 
of his quarter share is to be treated as a 
loan made by him to the first party indivi- 
dually and not as a loan made to the part- 
nership. This view is corroborated to some 
smaH extent by a consideration of clauses 7 
and 8 For, clause 7 provides that the work 
and the management of construction shall 
be carried on with the consent and the con- 
sultation of both parties, whereas clause 8 
which seems to be addressed to the period 

after the construction has been completed 
says this : ’ 

J^.® party resides in Delhi. Henoe the 

ed tFth i y h« han m ! nag ® the entire affairs connect- 

theTeto t,nd P k 0 e en ty ’ ^ f ecessar y repairs effected 
tnereto and keep a regular account thereof and 

render the same monthly. 801 and 

Further confirmation of the view is to be 
found in clauses 9 and 10 which regulate 
the partnership dealings in the alternative 

income n d pr .° perty beio S retained as an 
inoome producing concern, and of the pro 

party being sold at a profit. Both clauses 

szzssr * " ,h “>• x 

of Ja^rshTw^s 2 e'ntered'iffoTylhl paf 

ties. It provided for the bringing intoThl 

wh?ch 6r t 9 h hiP ° f r additi0nal P lot of land to 
which the parties were entitled in the same 

proportions as before, but does not oth”r 

wise materially affect the position. It does' 


however, once more refer to the interest 
on the sums paid by the second party in 
excess of his quarter share whether in con- 
nexion with the original purchase or in 
connexion with the reconstruction of the 
properties as interest which is chargeable 
from the first party and which the first 
party is bound to pay to the second party. 

The reconstruction of the buildings pro-' 
ceeded and the plaintiff Shibba Mai paid 
into Rup Narain’s account sums amounting 
as he alleged, to some Rs. 43,000 towards 
the cost thereof. But he was unable to 
obtam from Rup Narain repayment of 
either the Rs. 68,750 and interest thereon 
mentioned in the deed of partnership or 
the excess of the Rs. 43,000 over his quar. 
ter share of the cost of the reconstruction. 
Nor, as he alleged, could he even obtain 
from Rup Narain any satisfactory account 
of the way in which the Rs. 43,000 had 

been expended. ^ccordingfy, on 6th Janu. 
ary 1926, he instituted the present suit 
against Rup Narain praying for a decree 

f5 ai 5 Sfc ^ defe ? danfc for Bs - 90,750, being 
the Rs. 68,750 with accrued interest amount- 

mg to Rs. 22,000, and also an account of 

Rup Narams dealings with the moneys 

paid by the plaintiff towards the expenses 

of the rebuilding and payment by the defen- 

dant with interest of the amount found due 

to the plaintiff on taking such account. It 

is interesting to observe that this was in 

no sense a partnership action. It neither 

claimed a dissolution and winding up of the 

partnership nor the taking of any partner- 

Lffin^ CC °f Un - t3 ‘ l b - WaS an action gainst the 

defendant in his personal capacity, and 
sought to make him and not the partner 
ship assets liable for repayment of the sums 
alleged to be due. It was indeed alleged by 

V^fV, P !u lnt iF m hla P 0tit i° n of plaint that 
both the Rs. 68,750 and the Rs. 43,000 

had been paid into the account of the defen 

dant and not into the partnership account 

•no did, however, contend that the defen 
dant s share in the property was “hypothe 
cated with the plaintiff till the amount due' 
is paud off which forms a charge thereon.” 
The defendant in his written statement 
raised various defences of which it is onlv 
necessary to refer to two. He alleged that 
the suit was not maintainable unless the 
plaintiff asked for a dissolution of the part 

deni ! d fchat sums d u ; 
to the plaintiff constituted a charge upon 

h Shar ?, lr l the Property at Delhi. He also 

alleged that one Gopi Nath had with the 

consent of both parties been appointed to 
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keep accounts of the expenses of the re- 
building operations. It would seem from 
this written statement that the defendant 
was endeavouring to maintain that the 
sums advanced by the plaintiff were advan- 
ced to the partnership and not to the defen- 
dant personally. He does not appear to 
have observed that if this were true the 
sums were in effect charged upon the pro- 
perty. For, in the winding up of the part- 
nership the property would have to be 
sold and loans made by a partner to the 
partnership would after payment of other 
creditors be applied in repayment of such 
loans. If, on the other hand, as the plaintiff 
seemed to be contending, the advances were 
made to the defendant personally, they 
would not in the absence of express agree- 
ment, and admittedly there was none, be 
so charged at all. 

By the time the case came on for hear- 
ing before the Subordinate Judge the 
position had altered to some extent. The 
defendant had become insolvent, and the 
Official Receiver, had been added as a party. 
The parties, moreover, had agreed upon a 
dissolution of the partnership, the property 
at Delhi being retained in specie by the par- 
ties as to three-fourths by the defendant, 
and as to one.fourth by the plaintiff. The 
accounts kept by Gopi Nath had been 
agreed between the parties and the amount 
shown by those accounts to be due to the 
plaintiff was Rs. 1,66,570. Their Lordships 
have not been supplied with a copy of 
those accounts, and they do not, therefore, 
know how the balance found due to the 
plaintiff whs arrived at. But it does not 
appear that any profits ever accrued to the 
partnership from lettings of the property, 
and there were no outside creditors to be 
dealt with. It may therefore be assumed 
that the balance in question was entirely 
composed of the Rs. 68,750 and the excess 
contributed by the plaintiff to the rebuild- 
ing operations over his own one-fourth 
share, together with aoorued interest on 
those sums. In these circumstances the 
only question to be decided at the hearing 
was whether these sums were to be treated 
as having been advanced by the plaintiff 
to the defendant personally or to the 
partnership. It was held by the learned 
Senior Subordinate Judge that the Rupees 
1,66,750 were a partnership debt. “The 
amount due to Shibba Mai”, he said 

is Rs. 1,66,750 of the Barshah Bulla property. 
Rup Narain 's share is three-fourths in the pro- 
perty. Before he oan get his share, the partnership 


debt due to Shibba Mai must be paid by him. 
His share, therefore, is liable for the amount. 

On the assumption that the debt was a 
partnership debt, it is not, with all respect 
to the learned Subordinate Judge, easy to 
understand why the defendant’s three- 
quarters share in the property should be 
saddled with the whole of it and not merely 
three-fourths. But in view of the conclu- 
sion to which their lordships have come 
as to the nature of the debt this is not 
material. From this judgment and the 
decree founded upon it an appeal was taken 
to the High Court. It came on for hearing 
before Sir Shadi Lai and Abdul Rashid J. 
The appeal was allowed. Sir Shadi Lai in 
the course of his judgment, in which Abdul 
Rashid J. concurred, said that he was un- 
able to accede to the contention that the 


loan was made by the plaintiff to the part- 
nership and not to Rup Narain personally. 
He then referred to Cls. 1, 2, 3 of the deed 
of 24th November 1921, mentioning in 
particular the statement in Cl. 3, that the 
Rs. 68,750 had been invested by Shibba 
Mai for Rup Narain. “The language of 
this document,” he said, 


makes it olear that the aforesaid sum was ad- 
vanced as a loan to Rup Narain and not to the 
partnership. 


He then referred to Cl. 6, as pointing to 
a like conclusion in reference to the cost of 


rebuilding, a olause which he pointed out 
was substantially repeated in the supple- 
mental deed of 6th June 1924. He then 

proceeded as follows : 

In the faoe of these express oovenants it oannot 
be contended that the plaintiff advanced the money 
to the partnership, and should, therefore, be 
regarded as a oreditor of the firm. 


Then after referring to the way in whioh 
debts of a partnership are provided for on 

a dissolution, he added this : 

Now, the money due to the plaintiff is not a 
debt of the partnership, and oannot be recovered 
from the partnership property. The question then 
arises whether, as against Rup Narain's share in 
the surplus, if any, of the partnership property , \ 
the plaintiff can olaim priority over the other! 
creditors of the debtor. It is true that the plaintiff 
advanoed the money to Rup Narain to enable him 
to acquire his share in the estate, but our atten- 
tion has not been invited to any authority in 
support of the proposition that that oiroumstanoe 
alone would give the former a lien on the latter's 
share in the partnership property. There is neither 
any statutory rule nor any general prlnolple whioh 
would place the plaintiff on a footing higher than 
that oooupied by the other creditors of the insol- 
vent. His olaim for priority over other oreditors 
must, therefore, be disallowed. 

With these observations of Sir Shadi Lai 
their Lordships desire to express their res- 
peotfui agreement. Their Lordships will 
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therefore humbly advise His Majesty that 
the appeal should be dismissed. As the 
respondents have not appeared, there will 
be no order as to costs. 

K.S./r.k. Appeal dismissed . 

Solicitors for Appellant — 

Hy. S. L Polak & Co, 

Respondents "Ex parte . 
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(From Calcutta: AIR 1937 Cal 94) 

17th October 1938 

Lords Wright, Eomer, Porter 
and Sir Shadi Lad and Sir 
George Rankin 


Kumar Kamalaranjan Roy — 

Appellant. 

v. 

Secretary of State — Respondent. 

Privy Council Appeal No. 68 of 1937: 
Bengal Appeals Nos. 32 and 33 of 1936. 

(a) Bengal Tenancy Act (8 of 1885), S. 114 
—Purchaser of zamindari estate sold under 
Bengal Land Revenue Sales Act for arrears of 
land revenue, is not liable after he has annulled 
the under- tenures, for unpaid balance of costs 
of preparation of Record of Rights, which has 
been apportioned on patnidars prior to his pur- 
chase and annulment of under-tenures— R 414 
of Bengal Survey and Settlement Manual does 

not apply: AIR 1937 Cal 94=167 I C 741 
Reversed. ■ 


A purchaser of a zamindari estate sold und 
the provisions of the Bengal Land Revenue Sal 
Aot for the recovery of arrears of land revenue 
not liable, after he has annulled, as he is entitle 
to do under Seo. 37, Bengal Land Revenue Sal- 
Act, the under-tenures, for the unpaid balance < 
the costs of the preparation of a Reoord of Righ 
of the estate, which has been duly apportioned o 
the patnidars of the estate prior to his purchase < 

the estate and the annulment of the under- tenure; 

When the purchaser, under 8. 37, of the entii 
estate elects to avoid and annul under-tenur< 
they cease to exist and when they have ceased t 
exist, the charge imposed on them in respect 
the costs also ceases to exist. And R. 414 of 
Bengal Survey and Settlement Manual does 
apply as it does not purport to deal with a cj 

luS 6 / 11 ?!! 1 l ment of un<3er -tenures but deals or 
w th ideath, transfer or abandonment. Anabandc 

ment cannot be construed as including an anm 

-167 I C R 741 3 R P ° ?4 /,; AIR 1937 Gal 

— 10 / l c 741, Reverted. [P 281 C 2; P 283 0 

(b) Interpretation of Statutes — Powers 
Court- Court cannot put words which are n 
expressed and which cannot be implied. 

The Court cannot put into an Act words whi 
are not expressed and which cannot reasonably 

Th^ n ^ ny 1 /l COgnized J rinoi P le of “nstn 
tion. That would be a work of legislation, not 

construction and outside the province oftheCou: 

[P 283 C 


A. M. Dunne, Sir Thomas Strangman 
and C. Bagram — for Appellant . 

J. Millard Tucker and J. M. Pringle 

for Respondent . 

Lord Wright. — The appellant in these 
consolidated appeals is the purchaser of a 
zamindari estate sold under the provisions 
of Act 11 of 1859 for the recovery of arrears 
of land revenue. The question is whether 
he is liable, after he annulled, as he was 
entitled to do under Sec. 37 of Act 11 of 
1859, the under-tenures, for the unpaid 
balance of the costs of the preparation of a 
Record of Rights of the estate, which had 
been duly apportioned on the patnidars of 
the estate before the purchase by the appel- 
lant of the estate and the annulment of. 
the under-tenures. The appellant was plain-* 
tiff in the action; he had paid under protest 
the amount demanded from him by the 
Government and was claiming repayment. 
The facts are short and not in dispute. The 
estate in question is in the District of Mur- 
shidabad. In 1923 settlement operations 
were commenced and these were completed 
in November 1928. Thereupon the pro- 
visions of Sec. 114, Ben. Ten. Act, 1885, 

came into effect. These provisions, so far as 
relevant, are as follows : 

R B ^ l0 %Vt. (1 i- _ ^ hen the PK>P<*ation of a 
Rec°r d of Rights has been directed or undertaken 

under this Chapter, in any case except where a 
settlement of land revenue is being or is about to 
be made, the expenses incurred in carrying out the 
provisions of this Chapter in any local area, estate, 
tenure or part thereof (Including expenses that may 
be inourred at any time, whether before or after 
the preparation of the Record of Rights, in the 
maintenance, repair or restoration of boundary 
marks and other survey marks erected for the pur- 
pose of carrying out the provisions of this Chapter), 
or such part of those expenses as the Local Gov- 
ernment may direct, shall be defrayed by the 
landlords, tenants and occupants of land in that 
ocal area, estate, tenure or part in such propor- 
tions and in such instalments (if any), as the 
ijocal Government, having regard to all the cir- 
cumstances, may determine. 


(3) The portion of the aforesaid expenses whioh 
any person is liable to pay shall be recoverable by 
the Government as if it were an arrear of land re- 
venue due in respect of the said local area, estate 
tenure or part. * 

* * * . 

The settlement having been completed 
the costs which in the first instance were 
borne by the Government, were apportioned 
in accordance with an order of the Gov 
ernor-in-Council dated 12th June 1928, as 
between landlords and raiyats and in par- 
ticular permanent tenure-holders whose 
rent was fixed in perpetuity were to pay 
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their own share of the costs and that of 
the landlords superior to them. The patni- 
dars were accordingly liable to pay the 
whole of the 15 annas per acre share which 
was apportioned as the liability of the 
landlords in respect of the total cost of Re. 
1-8-0 per acre. The raiyats’ share was thus 
9 annas per acre. 

On 28th March 1930, the appellant pur- 
chased the estate in question, which was 
No. 7 in the Murshidabad Collectorate, and 
lay within the limits covered by the Record 
of Rights, in a revenue sale held under the 
provisions of Bengal Act 11 of 1859. At 
that time the patnidars had paid some part 
of the amounts apportioned on them, but 
some balances were still unpaid. In respect 
of these unpaid balances, the certificate 
procedure under the Bengal Public Demands 
Recovery Act 1913 came into force, in 
particular S. 8, which provides that on the 
service of notice of a certificate under S. 7 
of the Act, the certificate-debtor is debar- 
red from transferring or delivering any of 
his immovable property in the district in 
which the certificate is filed or any interest 
in that property, and that the amount due 
from time to time should be a charge on 
the immovable property of the certificate- 
debtor, wherever situate, to which any sub- 
sequent charge was postponed. It appears 
and is not contested that certificates com- 
plying with the Act were duly signed and 
filed by the certificate officer in respect of 
the arrears of the apportioned costs and 
notices duly served on the defaulters. The 
zamindars duly paid such amounts as were 
apportioned against them. Thereafter in 
1930 the appellant purchased the estate 
under S. 37 of the Act 11 of 1859 which is 

in the following terms : 

Section 37. — The purchaser of an entire estate 
in the permanently settled Districts of Bengal, 
Behar and Orissa, sold under this Act for the 
recovery of arrears due on account of the same 
shall acquire the estate free from all enoumbrancos 
which may have been imposed upon it after the 
time of settlement; and shall be entitled to avoid 
and annul all under-tenures and forthwith to 
ejeot all under-tenants, with the following excep- 
tions .... 

It has been held by this Board in 58 I A 
440 1 that the Section distinguishes between 
incumbrances and under-tenures. Encum- 
brances are wiped out by the sale; in the 
case of under-tenures the purchaser is 
entitled to avoid and annul and it is only 
on his doing so that he can ejeot all under. 

1. Turner Morrison & Oo. v. Monmohan Ohou- 
dhury, (1931) 18 A I R P 0 314=135 I 0 765 
=59 Oal 728=58 I A 440 (P 0). 


tenants. In the present case the appellant 
immediately after the purchase annulled 
all the under-tenures, that is the patnis or 
estates of the patnidars in question, the 
rights of the raiyats being preserved by the 
Proviso to Sec. 37. It is not contested that 
the appellant duly annulled the patnidars’ 
estates, which thereupon became void and 
ceased to exist. Thereupon the certificate 
officer purported to transfer the certificates 
in regard to the patnidars who were still 
in default into the name of the appellant 
and caused notices and copies of the certi- 
ficates to be served on the appellant and 
demanded payment of the amounts from 
him. He paid under protest and brought 
the present actions for cancellation of the 
certificates filed against him and for the 
recovery of the amount so paid. The Sub- 
ordinate Judge decided, in favour of the 
respondent. His judgment, which was quite 
short, proceeded on the footing that because 
the appellant was in possession of the lands 
of the patnidars in respeot of which the 
costs were assessed, he was liable for the 
costs. In particular he proceeded on R. 414 
of the Bengal Survey and Settlement 
Manual, which is in the following terms : 

Rule 414.— If before the amounts are oolleoted 
a landlord or tenant dies or transfers or abandons 
his estate or tenancy or any part thereof, recovery 
may be made from the person in possession of the 
former holder’s interest. 


On appeal the Distriot Judge reversed 
that decision. He held that the terms of 
Rule 414 did not apply to a case of the 
annulment of the patnidars’ estates, the 
appellant not being in possession as sue- 
cessor in interest of the patnidars but of 
the zamindar, and also that the assessment 
was not made on a possession in the land, 
but upon a person’s interest in the land. 
He held that the appellant was entitled to 
reoover with oosts and with interest at 6 
per cent, on the decretal amount. On appeal 
that decision was reversed by the High 
Court, and the suits were dismissed with 
costs. Their judgment seems to have been 
based substantially, if not entirely, on the 
terms of R. 414 of the Manual above refer. 


red to; they said, 

the oonolusion is irresistible that the plaintiff in 
the case before us having obtained possession of 
the lands appertaining to the patnis whioh were 
annulled by his purchase at a sale for arrears of 
revenue, was the person from whom the oosts of 
the settlement operations were recoverable. 


On the hearing of the appeal before their 
Lordships, the respondent’s counsel have 
not sought seriously or perhaps at all to 
uphold the reasons given for deciding in 
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'their favour by the Courts below. They 
have based their right to uphold the judg- 
ment below on two grounds which do not 
appear to have been taken below and which 
certainly are not discussed by the Subor- 
dinate Judge or by the Judges of the High 
Court. Counsel are unquestionably entitled 
to uphold a judgment on any proper ground 
of law, but their Lordships regret that they 
■have to decide on these new submissions 
without any help from the Judges in India. 

As to R. 414 of the Manual which was 
relied on in the Courts below, it is enough 
to say on the construction of that Rule 
that it does not purport to deal with a case 
of the annulment of under-tenures but only 
with death, transfer or abandonment. 
Abandonment cannot in their Lordships’ 
judgment be construed as including annul- 
ment. If however it were so construed, 
then no statutory authority to justify that 
provision of the Rule has been produced to 
their Lordships, which accordingly would 
foe invalid. The appeal before their Lord- 
ships has been argued on two main alter- 
native bases. One is that the apportionment 
is a charge on the land or more accurately 
on the patnidar’s estate or interest in the 
land. The other is that the liability imposed 
under S. 114 is not upon those who are 
■landlords tenants or occupiers at any speci- 
fied time but upon those who are land- 
lords, tenants and occupiers from time to 
time so long as any part of the apportion- 
ment is outstanding. 

.As to the first contention, their Lord- 
ships do not think it necessary to decide 
whether the apportionment constitutes a 
■charge on the patni estate or whether it is 
an impost on the patnidar in respect of 
his estate, as has been held by the Indian 
Courts. They will assume for purposes of 
this argument without deciding that it is 
a charge on the estate. But when the pur- 
chaser, under S. 37, of the entire estate 
elects to avoid and annul under-tenures, 
they cease to exist. The power under the 
Section is in the most absolute terms sub- 
ject only to the express exceptions set out 
m the Section but these are not material 
m, this case. It seems incontestable in 
principle that when an interest charged is 
avoided and determined, the charge upon it 
must also cease and determine. There 
cannot be a charge upon nothing. The 

on the existence of the 
interest charged, just as an under-lease 
depends on the head lease and falls when 
the latter falls or is forfeited. On this 


ground, the respondent’s first contention 
must fail. 

His second contention depends on the 
construction of Sec. 114 (l) and (3), Ben. 
Ten. Act. It involves among other difficul- 
ties reading into the Section words which 
are not expressed, namely from time to 
time. Sub-s. (l) provides for the defrayment 
of the expenses by the landlords, tenants 
and occupants of land in that local area, 
estate, tenure or part in such proportions 
and in such instalments, if any, as the 
Local Government, having regard to all the 
circumstances may determine. The machi- 
nery for carrying this provision into effect 
has already been described. That machi- 
nery includes the issue of a certificate 
addressed to a particular person, which, 
whatever else it does, enables execution to 
be levied against all his immovables wher- 
ever situated and establishes a prior charge 
on these immovables in the relevant dis- 
trict. It also provides for devolution of the 
liability on his death. Sub-s. (3) of S. 114, 
provides for recovery by the certificate pro- 
ceeding as if the debt were an arrear of 
land revenue. The proceedings so provided 
for point, in their Lordships’ judgment, to 
the certificate creating a debt as against 
the specific person against whom the certi- 
ficate is filed; the debt is to be executed 
against his estate, with stringent safeguards 
against his parting with that estate and is 
to pass on his death. All these provisions 
seem quite inconsistent with a shifting liabi- 
lity passing from the certificate debtor to 
any new landlord to whom the estate may 
pass. The fact seems to be that the various 
Acts have provided for all contingencies as 
to transmission and devolution of the estate, 
but have not provided for the special case 
in which the patni estate is not transmitted 
or devolved, but annulled and determined. 

It may be that there is here a casus omis- 
sus, but if so, that omission can only be 
supplied by statute or statutory action. The 
Court cannot pub into the Act words which 
are nob expressed, and which cannot rea- 
sonably be implied on any recognized prin- 
ciples of construction. That would be a 
work of legislation, not of construction, and 
outside the province of the Court. It is said 
that it is reasonable that the holder of the 
estate from time to time who gets the 
benefit of the survey should have to bear 
the cost till it is entirely discharged and 
also that in practice this principle has been 
assumed and acted upon. That may well be 
so. But the question having been raised 
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must be decided on legal principles and on 
the relevant statutes. If these do not give 
any such powers as the respondent claims, 
the difficulty can only be remedied by a 
change in the law. 


Their Lordships are of opinion that the 
appeal should be allowed, that the decree 
of the High Court should be set aside and 
the decree of the District Judge restored, 
and that it should be ordered that the res- 
pondent pay the appellants’ costs of this 
appeal and in the Courts below. They will 
humbly so advise His Majesty. 


r.m./r.k. Appeal allowed . 

Solicitors for Appellant — 

W. W. Box & Co. 

Solicitors for Respondent — 

Solicitors, India Office, 
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(From Lahore) 

17th October 1938 

Lords Wright, Bomer, Porter and 
Sir Shadi Lal and Sir George 

Rankin 

Smt, Premila Devi and others — 

Appellants. 

v. 

Peoples Bank of Northern India Ltd . 
(in Liquidation) — Respondents. 

Privy Council Appeal No. 84 of 1937. 

* (a) Companies Act (1913), S. 153 — 
Scheme confirmed by Court can be varied only 
by order of Court after approval of variation 
by creditors and shareholders. 

Upon confirmation by the Court of a soheme of 
arrangement, that aoheme becomes by virtue of 
8. 163 binding upon the creditors, the share- 
holders and the Company. Its terms can there- 
after only be varied by order of the Court after the 
variation had been approved at meetings of the 
creditors and shareholders and it is not possible 
for the Company or its directors or shareholder 
whether by resolution or ratification or otherwise 
to alter the soheme. Nor is it possible for the 
Company or its directors to vary the sohemo under 
the guise of a compromise with a shareholder, 
as no variation or departure from that scheme can 
be validated by mere acquiescence of the share- 
holders or the creditors. [P 288 0 1, 2; P 289 0 1] 

# (b) Company — Forfeiture of share* — 
Creditors and not merely shareholders are 
entitled to insist upon strict fulfilment of condi- 
tions Forfeiture of shares for non-payment 
of calls not yet due is not valid. 

In the matter of the forfeiture of shares, techni* 
calities must be striotly observed. And it is not. 
merely the person whose shares are being forfeited 
who is entitled to insist upon the striot fulfilment of 
the conditions prescribed for forfeiture. For, the for- 


feiture of shares may result in a permanent reduc- 
tion of the capital of a Company. The creditors are 
therefore entitled to see that the power of forfeit- 
ing shares is exercised strictly. [P 288 0 2; 

P 289 C 

Where the power of a Company to forfeit shares, 
has arisen, the articles of association usually con- 
tain provisions as to the sending of notices and 
the like that may be regarded as being inserted' 
merely for the protection of the shareholder 
affected. Such provisions may properly be regar- 
ded as being directory only and capable of being 
waived by the individual shareholder. But no 
waiver by him can confer upon the Company or 
its directors a power of forfeiture that they do not 
possess, as for example, a power to forfeit shares 
for non-payment of calls that are not yet due. 

[P 289 C 1] 

^ (c) Company — Act of directors ultra vires 
— Ratification by shareholders is not valid' 
unless illegal nature of act is known to them. 

To render valid an aot of the directors of a 
Company which is ultra vires, the; acquiescence of 
the shareholders must be of the same extent as 
the oonsent which would have given validity from 
the first, viz. the acquiescence of eaoh and every 
member of the Company. Of course, this acquies- 
cence cannot be presumed unless knowledge ot 
the transaction can be brought home to every one 
of the remaining shareholders. By knowledge of 
the transaction is olearly meant knowledge of the 
invalidity of the transaction. There oan be no 
ratification without an intention to ratify, and 
there oan be no intention to ratify an illegal aot 
without knowledge of the illegality : (1869) 3 H L 
171 , Foil, ; (1877) 2 AC 366 Rel. on. [P 289 0 2> 


A. M. Dunne and J. M. Pringle — 

for Appellants* 

Lionel C. Cohen and W. Wallaoh — 

for Respondents * 

Lord Romer. — These are three consoli- 
dated appeals from the order of the High 
Court of Judicature at Lahore dated 10th 
Maroh 1936, made upon an application by 
the Official Liquidator of the respondents* 
the Peoples Bank of Northern India» 
Limited. The question to be determined is 
whether the appellants should be placed 
upon the list of contributories notwith- 
standing the fact that in the year 1933 the 
directors of the bank purported to forfeit 
the appellants’ shares, and removed the- 
appellants’ names from the register of 
members in respect thereof. The bank was 
incorporated in the year 1925 under the 
Indian Companies Act with a capital of 
50 lacs of rupees divided into 50,000 shares 
of Rs. 100 eaoh. These shares, all of which- 
were issued, were called “A” shares. In 
the year 1926, the capital was increased by 
another 50,000 shares of Rs. 100 each, of 
which 25,000, called "B” shares, were then 
issued. In 1929 some of the remaining 
25,000 shares were issued and were called 
0” shares, but with these the present 
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appeals are not concerned. On the issue of 
the A” and “B” shares Rs. 50 per share 
had been called up. Of the Articles of Asso- 
ciation of the Bank (before they were 
amended in manner hereinafter stated) 
those that are material for the present 
purpose were as follows : 

Article 34. — Notice requiring payment of 
arrears. Whenever any call, or instalment of a 
oall, payable by any member shall not have been 
paid on the appointed day, the Company may at 
any time thereafter during such time as such call 

• • remain unpaid, send a notice 

requiring payment by such further day, and at 
such place or places where the calls of the Com- 
pany are usually made payable, of such calls or 
instalments, in arrear, with interest thereon, at 
tlie rate of 9 per cent, per annum from the day on 
which such call or instalment ought to have been 
paid, and such notice shall state, that in the event 
of non-payment at the time and place appointed 
of the arrear incurred and interest thereon, to- 
gether with such expenses (if any) as may be 
ncurred in and about the collection or recovery of 
such call or instalment and interest or any of 
them, the share in respect of which such call was 
made will be forfeited without further notice. 

such notice be not complied 
with, the share may be forfeited.— If the requisi- 

uons of any notice given pursuant to Cl. 34, shall 

not be complied with, any share in respect of 

which such notice shall have been given, may, 

without further notice at any time thereafter 

due 6 i S n P rp ym6 ?fi? f all , c £ lls ’ Merest and expenses,’ 
res P e .ct thereof has been made, be forfeited 

by a resolution of the Directors to that effect. 

fjf’ 7; For f eit ed shares to become pro - 
perty of the Company. — Any shareq forfait 

PMty or tL A r ioles 8ha11 be deemed t0 be fche P ro 
perty of the Company, and may be sold or re. 

aa the ™ r ° therw , ls ® disposed of, in such manner 
as the Directors shall approve. 

Untn 4 an 37 1 ~ For ff iture may be remitted.— 

.r B ° f ° r / eited shal > be sold, re. 
allotted or otherwise disposed of, the forfeiture 

of tha 0 T->? a7 ; at l u e disoretion an d by a resolution 
IWfl ° ° t0r ! i ’ be remitted on suoh terms as the 

.Board may in their discretion think fit. 

ArhcZe 40— Calls, to be made at the discretion 
of Directors.- All calls in respect of shares shall 
be made at the discretion of the Directors and 

the Vim 6 Pa ^ ab , le to the P ers °n or persons and at 
he time and place or places appointed by them. 

thf ltn le ^-~-\ nt erest on calls in arrears.— If 
the cal! or instalment of a call payable in respect 

of any share is not paid by the dav annoinfori t 

payment thereof the" hold/r for the" t3 ‘being' 

“me at the S**?" ^ ” able to P a ? interest fo/the 
same at the rate of Es. 9 per cent, per annum from 

*1. u». 

-4* - “j. - »*?■« 

Bhall think fit, receive from any member wilHne 

tbe . 9ame > al . ] ° r any part of the moneyf 
?° r bal °g, relnal ning uncalled on his share 
beyond the calls then actually made, and in case 
they shall so think fit they shall pay dividend 
upon the moneys so paid in advance or upon so 
much thereof as shall from time to time remain 


in advance of the calls then made upon the share, 
in respect of which such advance has been made, 
in addition to the dividend payable on such part of 
the capital as is actually called and paid up. 

Article 46 Power to pay interest on advance 
zn heu , of dividend.— It the Directors shall see fit 
to receive in advance any such moneys, aforesaid 
they may pay interest upon the same, or upon so 
much thereof as shall from time to time remain 
in advance of the calls, at such rate not exceeding 
6 per cent, per annum as they shall think fit, such 
interest to be in lieu of the dividend provided by 

the preceding clause upon such moneys so paid in 
advance. 

On 29th September 1931, the Bank 
suspended payment. Shortly afterwards a 
scheme of arrangement between the Bank, 
its creditors and shareholders was pre- 
pared, and after being approved in the 
usual way at meetings of the creditors 
and shareholders was duly sanctioned by 
the Court under Sec. 153, Companies Act 
upon 22nd December 1931. The details 
of that scheme are not relevant to these 
appeals. But by 25th July 1932, it had 
become evident that the scheme was not 
likely to attain the end which its promo- 
ters had in view, namely the successful 
resuscitation of the business of the Bank, 
and accordingly on the last-mentioned 
date an amended scheme of arrangement 
was brought before the Court. In the 
meantime, the directors had, by resolution 
dated 15th March 1932, made a call of 
Rupees 20 in respect of the “A” and “B” 
shares, of which Rs. 10 was to be paid on 
or before 30th April 1932, and Rs. 10 on 
or before 20th May 1932. The amended 
scheme was in due course submitted to 
meetings of the creditors and shareholders 
respectively, and having been approved by 
them was sanctioned by the Court on 15th 
November 1932. The only provisions of 
this scheme that are relevant to the present 
appeals are those contained in Clause 6, 
which so far as material is in these terms : 

6. That for the purposes of the revival of the 
Bank it be distinctly laid down that further calls 
on capital of ‘A’ and ‘B’ class shares of whioh 

•u ? a .„ 25 lacs have been respectively sub- 
scribed will not exceed 25 per cent, 20 per cent 

having been already called; thus leaving only a 

further call of 5 per cent, to be made. This 25 per 

cent, call will be redistributed into 5 calls of 5 

6Vety haU - year Statt “S 

This clause is not expressed as clearlv 
as xt might have been, but their Lordships 
entertain no doubt as to its meaning. Be- 
fore the month of March 1932, Rs 50 
had been called up on each of the “A”’ana 

P p ar on l 5fch of thafc “°nth a fur- 
ther Bs. 20 had been called up as already 


I 
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stated. The clause provided that for the the directors, after referring to Clause 6 of 


purpose of the revival of the Bank, i. e. 
for the purpose of the scheme, a further 
call of Rs. 5 should be made in respect of 
such shares and no more. Had the clause 
stopped there, the dates for payment of the 
Rs. 20 call would have been those already 
fixed by the directors, viz. as to Rs. 10 
thereof the 30th April 1932, and as to the 
remaining Rs. 10 the 20th May 1932. The 
further call of Rs. 5 would have become 
payable on such date as might be fixed by 
the directors when making the call under 
Article 40. But the clause went on to fix 
the dates on which both the Rs. 20 call 
already made and the Rs. 5 to be made 
thereafter should be paid. The whole 25 
per cent, was “redistributed’' and was to 
be paid in five instalments of 5 per cent, 
each payable on 1st July 1932, 1st January 
1933, 1st July 1933, 1st January 1934 
and 1st July 1934. It only remained for 
the directors to pass a resolution making 
the further call of Rs. 5 under Article 40, 
and such call would by virtue of the scheme 
become payable on 1st July 1934. No 
further resolution was necessary in respect 
of the Rs. 20. In the words of Clause 6, it 
had “already been called.” The resolution 
of 15th March 1932 therefore remained 
unaffected except that the dates for the 
payment of the Rs. 20 were altered. 

It is to be observed that one effect of 
the amended scheme, when it came into 
operation on 15th November 1932, was to 
make the instalment payable on 1st July 
1932, a call in arrear. Another effect was 
that “A” and “B” shareholders who had 
punctually paid the call made on 15th 
March 1932, were probably entitled to be 
treated as having paid moneys on their 
shares in advance of calls within the 
meaning of Articles 45 and 46. These cir- 
cumstances no doubt introduced some com- 
plication into the matter. But, it was 
nothing compared to the complications 
introduced by the subsequent proceedings 
of the directors to which attention must 
now be called. On 18th January 1933, 
they held a Board meeting. Their Lord- 
ships regret to say that the record of 
proceedings supplied to them on these 
appeals would seem to have been prepared 
with the view of making the discovery of 
any particular document as laborious a task 
as possible. But a diligent search, (for no 
assistance will be obtained from the index 
of reference), will reveal a minute of this 
Board meeting. According to this minute 


the scheme, and recording the fact that 
many shareholders had made default in 
payment of the 10 per cent, calls made in 
the preceding March in whole or in part, 
passed the following resolutions: 

(a) That the remaining call of 5 per cent, on 
‘A’ and 4 B’ shares as provided for in clause 6 of 
the Annexure A be made now under Artiole 34 
payable on or before 26th February 1933, and 
that these shareholders who are partly or wholly 
in default of already outstanding calls should be 
called upon under Article 35 to pay up the arrears 
due with interest at 9 per cent, per annum cal- 
culated from due dates to 31st January 1933, at 
the registered office of the Company at Lahore, 
Bharat Buildings, on or before the 26th day of 
February, 1933, in office hours, and that notioes to 
this effect as required by Artioles 34 and 36 respec- 
tively be served on all ‘A’ and‘B* shareholders and 
also on the defaulters, intimating to the latter, i.e. 
defaulters, at the same time that in the event of 
non* payment at the time and place appointed all the 
arrears incurred and interest thereon together with 
such expenses (if any) as may be incurred in and 
about the collection or reoovery of Buch calls and 
interest or any other, the share in respect of whioh 
suoh oalls were made will be forfeited without 
further notice; and that a meeting of the Board 
will be held on 27th February 1933, to effeot 
forfeiture of the defaulters of the two 10 per cent, 
oalls and the 5 per cent, oall or any of them; and 
that the defaulters who pay up at least 5 per cent, 
on aocount of three oalls (two of 10 per cent, eaoh 
of 15th Maroh 1932, and one of 6 per cent, of 18th 
January 1933), made before 26th February 1933, as 
an instalment under Cl. 6 of the revised soheme. 

(b) A compromise under Artiolo 37 be offered to 
those share-holders who accept the following 
terms in regard to the amounts due on aocount of 
three oalls totalling 25 per cent, and interest due 
up to 31st January 1933, in terms of 01. 6 of the 
Annexure A and but having paid 6 per oent. as 
per terms of compromise proposed before 26th 
February 1933, and agreeing to pay the remaining 
20 per cent, of oalls and interest due as above 
cited : 

5j per oent. on all shares held by him on or 
before 15th June 1933. 

6j per cent, on all shares held by him on or 
before 15th Deoomber 1933. 

6j per oent. on all shares held by him on or 
before 15th June 1934. 

6j per cent, on all shares held by him on or 
boforo 16th Deoember 1934. 

at the Head Office of the Bank between office 
hours on working days and further agreeing that 
in the ovent of making a default in any of the 
instalments as fixed hero above, the Bank’s Board 
could take the aotion as provided for in Arts. 34, 
35 and 36 of the Banks Articles of Association. 

These resolutions betray a complete mis. 
appreciation on the part of the directors of 
01. 6 of the scheme. They had no right 
whatsoever to make the remaining call 
of 5 per cent, payable on or before 26th 
February 1933. It is moreover quite ap- 
parent that in passing this resolution they 
treated the olause as in no way affecting 
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the dates originally fixed for payment of 
the 20 per cent, call made in March 1932, 
and that they were requiring payment of 
the whole of this call (so far as not already 
paid) on or before 26th February 1933. 
"This again they had no right to do. The 
most that they could have done in respect 
of this 20 per cent, call was to send a 
notice under Art. 34 requiring payment by 
26th February 1933, of the two instal- 
ments of 5 per cent, payable on 1st July 
1932, and 1st January 1933, with interest 
at 9 per cent, per annum from those dates 
respectively, with an intimation that the 
shares would be . forfeited in default of 
payment of such instalments, interest and 
■expenses as mentioned in the Article. It 
would also have been within the compe- 
tence of the directors after any such forfei- 
ture to offer a compromise under Art. 37 
to those members who had paid 5 per cent 
before 26th February 1933. But they 
would have had no conceivable right to 
make it a term of such compromise that 
the instalments that were payable under 
the scheme on 1st July 1933, 1st January 

1934 and 1st July 1934, should be paid on 
any other dates. 

It is perhaps understandable that the 
directors should have failed to appreciate 
t e true effect of cl. 6 of the scheme and 
have thought that it in no way altered the 
dates for payment of the 20 per cent, call 
made in March 1933. What is not so 
understandable is that entertaining the 
views they did as to the meaning of the 
clause, they should at the same meeting 
have passed the following resolution : 

*° S0 J ved A . tha j; * he following sub-clauses be 
meetings). * 6 ^ tW ° extraordil iary general 

share holders who had paid the 20 per 
oSu Anr^MQQO 8 ^ ^ ° QUt ‘ GaCh V^blQ On 

30th April 1932, and 20th May 1932), before 18th 
January 1933 shall be paid interest at the rate of 
per cent, per annum from date of payment up to 
1st January 1933, and thereafter interest will run 
n the non-adjusted balance out of the remaining 

cenf ^ nfc ; aS P6r °\ 3 hereo£ at the rate of 6° per 

baUn 0 «« af ? UDder Arfeicle 46 Seating the 
oalanoes at any time as an advance. 

Article 46 was subsequently amended in 
accordance with this resolution. What 
may be the meaning of the words “non. 
adjusted balance out of the remaining 15 
per cent, as per cl. 3” their Lordships are 
quite unable to determine. But it is plain 
that interest could only be allowed to the 
share. holders who had 'already paid the 
two calls of 10 per cent, if those calls were 
in truth payable on 1st July 1932, 1st 


January 1933, 1st July 1933 and 1st Janu. 
ary 1934, instead of on 30th April 1932 
and 20th May 1932 ; that is to say if the 
dates originally fixed for payment had been 
altered by the scheme. The calls would not 
otherwise have been paid in advance. But, 
however this may be, the directors on 23rd 
January 1933 sent to the holders of the 
A" and “B” shares a notice of the further 
call of 5 per cent, to be paid on or before 
26th February 1933, stating that, in 
default of payment on or before that date 
of this further call and of the two previous 
calls of 10. per cent, each (which they des- 
cribed as payable on 30th April and 20th 
May 1932, respectively), with interest on 
such two previous calls at 9 per cent, per 
annum from the date of the calls to 3lst 
January 1933, the shares would be for- 
feited without any further notice. It was 
also stated that shares could be restored 
after forfeiture on the basis of the compro- 
mise mentioned in resolution (b) passed on 
18th January 1933. A draft copy of the 
compromise was enclosed with each notice. 

On 25th March 1933, another Board 
meeting was held. By resolutions passed at 
this meeting the shares of such share- 
holders (including several of the present 
appellants) as had neither made any pay- 
ment in pursuance of the notice nor 
accepted the terms of the compromise were 
forfeited. The shares of those members 
(including the remaining appellants) who 
had paid 5 per cent, on or before 25th 
March 1933, and had accepted the com. 
promiae were not forfeited at this time, 
-out later on, default was made by them in ' 
paying the instalment of 5J per cent, pay- 
^le under the compromise on 15th June 
1933; and by 11th November 1933, the 
shares of all the appellants had been for- 
feited by the directors. 

On 22nd May 1935 an order was made 
for the winding up of the Bank, the Official 
Liquidator being appointed the liquidator. 
By this time the names of all the appel- 
lants had been removed from the register 
of members in respect of the shares which 
the directors had purported to forfeit. In 
the cases where the directors had been able 
to sell the shares the purchasers’ names 
had been entered on the register. The Offi 
cial Liquidator however inserted the names 
of aU the appellants in the list of contri 
butories, contending that their shares had 
not been validly forfeited and that their 
names had been improperly removed from 
the register. In order to have it determined 
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■whether this contention was well founded 
he applied to a Judge of the High Court of 
Judicature at Lahore to have the list of 
contributories settled by the Court. The 
question of principle involved was in due 
course referred by the learned Judge to a 
Division Bench consisting of the Chief 
Justice and Munroe J. and they delivered 
their judgment on 16th March 1936. They 
held in effect that the resolutions of the 
directors of 18th January 1933, were incon- 
sistent with cl. 6 of the amended scheme 
and that the forfeiture of the appellants’ 
shares were ultra vires the Bank and of no 
effect. They rejected the contention of the 
appellants that the action of the directors 
had been ratified by the creditors and 
shareholders, holding that such ratifica- 
tion even if proved could not validate an 
ultra vires transaction. But they further 
held that there was no such ratification in 
fact. They accordingly accepted the appli- 
cation of the Official Liquidator and ordered 
the rectification of the register of members 
so as to inolude the names of the appellants 
and others in the like position and settled 
their names upon the list of contributories. 
From that decision the appellants, having 
obtained the necessary leave, now appeal 
to His Majesty in Counoil. 


In their Lordships’ opinion the learned 
Judges of the Division Bench came to a 
right conclusion. Upon confirmation by the 
Court of the amended scheme of arrange- 
ment that scheme became by virtue of Sec. 
153, Companies Act, binding upon the cre- 
ditors, the shareholders and the Bank 
alike. Its terms could thereafter only be 
varied by order of the Court after the 
variation had been approved at meetings 
of the creditors and shareholders. It was 
not therefore possible for the Bank or its 
directors or shareholders whether by reso- 
lution or ratification or otherwise to alter 
the dates fixed by cl. 6 of the scheme for 
payment of the 20 per cent, called up on 
March 1932 or the 5 per cent, called up on 
18th January 1933. It necessarily follows 
that the resolution of the directors on the 
latter date requiring the whole 25 per cent, 
to be paid with interest on or before 26th 
February 1933 was an attempt on their 
part to do something that was ultra vires 
the Bank. 


The offer to the shareholders of the 
compromise was equally beyond the powers 
of the Bank or its directors. For, apart 
from the fact that the powers conferred 


upon the directors by Art. 37 only arise 
after the share has been forfeited, neither 
the Bank nor its directors could vary the 
scheme under the guise of a compromise 
with a shareholder. The resolutions (a) 
and (b) of 18th January 1933, except in so 
far as they made the call of 5 per cent* 
and the purported forfeitures of the appel- 
lants’ shares that followed upon them wera 
therefore inoperative and void. It was said 
on behalf of the appellants that, inasmuch, 
as on 18th January 1933, the two instal- 
ments payable on 1st July 1932 and 1st. 
January 1933, were in arrear, the Bank . 
through its directors could have validly 
forfeited the appellants’ shares. This is 
true. But, it is plain from the terms of the 
resolutions of 18th January 1933, and of 
the notice sent to the shareholders on 23rd 
January 1933, and of the resolution of 25th 
March 1933, that the shares forfeited on 
this last date were being forfeited for 
default in payment of the 25 per cent, by 
26th February 1933. This latter resolution 
was in these terms : 

The shareholders in respeot of the following ‘A* 
and ‘B* olass shares having made default in res- 
peot of calls of 25 per cent., 20 per cent, having 
been called on 15th Maroh 1932, and 6 per cent, on- 
18th January 1933, and having neither offered any 
compromise as allowed by the General Board Reso- 
lution No. 2 dated 18th January 1933, nor having 
made any payment in termB thereof, it is hereby 
resolved that these shares be and are forfeited. . . . 

It was further contended on behalf of 
the appellants that inasmuoh as the share? 
of those who had paid at least 5 per cent, 
by 25th March 1933, were not forfeited 
until later, and they were given further 
opportunities of availing themselves of the 
compromise, the resolution just set out 
should be regarded as merely forfeiting the 
shares for non-payment of the 5 per cent, 
payable on 1st July 1932. This in their 
Lordships’ judgment is an impossible con- 
tention in view of the facts already detailed* 
It is true that had the shareholders affec- 
ted by the resolution paid 5 per cent., their 
shares would not have been forfeited at 
that time. They would have been given a 
further opportunity of paying. But from 
those who had paid nothing, the directors 
may well have thought that nothing was 
likely to be obtained in the future. Their 
shares were accordingly then and there 
forfeited; they were forfeited however for 
non-payment of the 25 per cent, and not 
merely for non-payment of the 5 per cent. 

This may seem to be somewhat techni- 
cal; but in the matter of the forfeiture of 
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shares, technicalities must be strictly ob- 
served. And it is not, as is sometimes apt to 
be forgotten, merely the person whose 
shares are being forfeited who is entitled 
to insist upon the strict fulfilment of the 
conditions prescribed for forfeiture. For, the 
forfeiture of shares may result in a perma- 
nent reduction of the capital of a company. 
It will suffice to take the present case as 
an example. If the forfeitures are upheld 
the appellants remain liable, no doubt, for 
the whole 25 per cent, called up in March 
1932 and in January 1933. But they will 
escape liability altogether in respect of the 
•uncalled 25 per cent., and this is a matter 
that vitally affects the creditors. These 
creditors cannot be deprived of their right 
to have this 25 per cent, made available 

for payment of their debts without due 
cause. 

The creditors are, therefore, entitled to 
see that the power of forfeiting shares is 
exercised strictly. Where the power of a 
company to forfeit shares has arisen, the 
Articles of Association usually contain pro- 
visions as to the sending of notices and the 
like that may be regarded as being inserted 
merely for the protection of the shareholder 
affected. Such provisions may properly be 
regarded as being directory only and cap- 

u ^ f ,, beiD l waived by the individual 
shareholder. But no waiver by him can 

confer upon the company or its directors a 
power of forfeiture that they do not pos- 
sess, as for example, a power to forfeit 

shares for non-payment of calls that are 
not yet due. 

Ifc was, however, strenuously contended 
on behalf of the appellants, both before the 
High Court and before their Lordships, that 
tne forfeitures in question had been rati, 
tied by the whole body of creditors and 
shareholders. Such ratification, it was said 
was to be implied from the fact that 
various balance sheets with reports thereon 
of the directors showing that the shares in 
question had been forfeited had been issued 
to the shareholders; that the forfeiture of 
e shares had also been mentioned and 
discussed at meetings both of creditors and 
shareholders; and that no creditor or share. 

StaMteSr oh “ i,e ” 8,a ,h « -1 

In view, however, of the binding charao. 
ter of the scheme sanctioned by the Court 
no variation of or departure from that 
scheme could be validated by the mere 
acquiescence of the shareholders and credi 
tors, as has already been pointed out in an 


earlier part of their Lordships’ judgment. 
But even if it be assumed that the forfei- 
tures could be made valid by ratification, 
there is no evidence to which their Lord- 
ships attention has been called to justify 
the conclusion that such ratification was in 
fact given. As was said by Lord Chelms- 
ford in (1869), 3 H L 171 1 at p. 234: 

To render valid an act of the directors of a com* 
pany which is ultra vires, the acquiescence of the 
shareholders must be of the same extent as the 
consent which would have given validity from the 
nrst, viz. the acquiescence of each and every 
member of the company. Of course, this acquies- 
cence cannot be presumed unless knowledge of the 
transaction can be brought home to every one of 
the remaining shareholders. 

By knowledge of the transaction Lord 
Chelmsford clearly meant knowledge of 
the invalidity of the transaction. Lord 

Cranworth in the same case said this 
(p. 194): 

j ■ , _ ct was thus done, I should 

certainly hold that the conduct of the continuing 
shareholders amounted to a ratification of the 
illegal or irregular acts of the directors, provided 
it be olear that the shareholders knew that they 
were illegal or irregular. . . . 

Much to the same effect was said by Sir 
Barnes Peacock in delivering the judgment 
of this Board in (1877) 2 A C 366 2 atp. 375: 

Their Lordships think that it would be com- 
petent for a majority of the shareholders present 
• • • at an extraordinary meeting convened 
for that object, and of whioh object due notice 
had been given, to ratify an act previously done 
by the directors in excess of their authority; and 
they are not prepared to say that if a report had 
been circulated before a half-yearly meeting dis- 
tinctly giving notice that the directors had done 
an act in excess of their authority, and that the 
meeting would be asked by confirming the report 
to ratify the act, this might not be sufficient 
notice to bring the ratification within the com- 

petenoy of the majority of the shareholders present 
at the half-yearly meeting. 

There can in truth be no ratification 
without an intention to ratify, and there 
can be no intention to ratify an illegal act 
without knowledge of the illegality. In the 
present case there is nothing whatsoever 
to show that in the balance sheets or 
reports or at any meeting, the attention of 
the creditors or shareholders was called to 
any illegality or irregularity in the forfei- 
tures of the shares, or that at any material 
time they had any knowledge of any such 
illegality or irregularity. Least of all were 

were being invited by 
their silence or otherwise to ratify the 

1. Spackman v. Evans, (1869) 3 H L 171—37 
L J Ch 752=19 L T 151. ' 

Ja T i ni ? n T 5 B n n or? f Ausfcralia > (1877)2 AG 
366-46 L J P 0 87=37 L T 176=25 W R 
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forfeitures that had taken place. It was on 
these grounds that the plea of ratification 
was rejected, and in their Lordships’ opi- 
nion was rightly rejected, by the learned 
Judges of the High Court. 

A belated attempt was made by Mr. 
Pringle on behalf of some of the appellants 
to show that their shares had been for- 
feited not for default in payment of the 
calls of 25 per cent, made in March 1932 
and January 1933, but, for default in pay- 
ment of the calls of 50 per cent, made on 
the original allotment of the A” and B” 
shares. But no such contention was put 
forward in the High Court or in the printed 
case for the appellants. The contention is 
indeed in flat contradiction of some of the 
statements made in the case. In these cir- 
cumstances it is far too late to advance 
any such contention now. 

It only remains to mention one other 
matter. It is said by the appellants that 
the liquidator is attempting to charge them 
with interest on the unpaid calls and that 
the liability of the appellants as contribu- 
tories is inconsistent with liability on them 
to pay such interest. Upon this question 
their Lordships express no opinion. The 
only question before them is whether the 
appellants have been rightly placed upon 
the list of contributories; and this question 
should, in their Lordships’ judgment, be 
answered in the affirmative# What the 
result of this may be is a question that will 
have to be determined hereafter in the 
course of the liquidation. It does not arise 
on this occasion. 

Their Lordships are of opinion for the 
reasons they have given that these appeals 
should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 

K.S./r.k. Appeal dismissed . 
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(a) Mahomedan Law — Wakf — Validity — 
Settlement of property by settlor on himself, 
his children and descendants with ultimate but 
remote remainder to charity — Settlor’s object 
only to save property from creditors — W^akf 
held not valid. 

To a demand by the mortgagee for the mort- 
gage amount, the mortgagor made no reply bub 
Boon after proceeded to make dispositions of practi- 
cally the whole of his other properties by way of 
sale for a nominal consideration to a relation of 
his wife, a gift to his wife’s sister and a wakf pur- 
porting to settle other property upon himself and 
his children and their descendants, with an ulti- 
mate, but somewhat remote, remainder to charity. 
The provisions of the wakf left the settlor in full 
oontrol of the income for his life, and made the 
entire profits after his death divisible among his 
heirs according to Mahomedan law. It was doubt- 
ful whether the value of the mortgaged property 
was sufficient to cover the debt and no evidence la 
support of the bona fides of the wakf was given: 

Held that the settlor’s object was only to save 
his other property from the creditor and as such 
the wakf was not valid. [P 291 0 2} 

(b) Civil P. C. (1908), O. 21, R. 63 — Onus. 

Where tho faots are fully established and the 
inference from them is dear, the question of onus 
is not material. [P 291 0 2 ; P 292 G 1} 

C. Sidney Smith — for Appellants . 

J. M Parikh — for Respondent No. 1. 

Sir George Lowndes. — For the purpose 
of this judgment the faots may be stated 
quite shortly. In the main they are not in 
dispute. One Mahomad Sadiq, the father 
of the appellants, was (prior to the trans- 
actions hereinafter referred to) the owner 
of various immovable properties in Delhi. 
On 27th February 1922, he mortgaged a 
two-thirds share in a number of small 
buildings in the oity to Chuni Lai, the 
father of the respondent, for Bs. 25,000. No 
payments having been made by the mort- 
gagor Chuni Lai on 5th March 1926 served 
a notice on him demanding payment of the 
mortgage debt within 10 days. No reply 
appears to have been made to this demand, 
but the mortgagor thereupon proceeded to 
make dispositions of practically the whole 
of his other properties. On 23rd March 
he executed a deed of sale in favour of a 
relation of his wife for a nominal considera- 
tion of Bs. 1500. On 29th April following 
he executed : (l) a deed of gift of another 
house valued at Bs. 15,000 in favour of his 
wife’s sister, and (2) a wakf-alal-aulad pur- 
porting to settle other property of the 
value of about Bs. 12,000 upon himself and 
his children and their descendants, with an 
ultimate, but somewhat remote, remainder 
to charity. It is the validity of this wakf 
that is in dispute in the present appeal. 
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On 9fch August 1926, Cbuni Lai institu- 


ted a suit on his mortgage, claiming Rupees 
41,968 for principal and interest to that 
date. A preliminary decree in the usual 
form was passed on 28th March 1927, and 
a final decree on 28th April of the same 
year. The mortgaged property was brought 
to sale in due course and eventually fetched 
only Rs. 14,000 leaving a large deficit for 
which the mortgagee in July 1928 obtained 
a personal decree against Mahomad Sadiq. 
In execution the. mortgagee attached all 
the alienated properties including those 
comprised in the wakf. The transferees 
objected and applied to raise the attach- 
ments, . but their objections were in each 
case disallowed, the Court holding the 
transactions to be fraudulent. Suits were 
then instituted by the claimants under 
O. 21, R. 63, Civil P. C., which were all 
eventually dismissed by the High Court at 
Lahore. In one of them, that concerning 
the wakf, an appeal has been brought to 
His Majesty in Council, the appellants 
being the sons and daughters of Mahomad 
Sadiq now deceased. Chuni Lai also died 
during the proceedings in India, and is now 
represented by his son, the respondent. 

^-ke wakf suit, out of which the appeal 
arises, was heard by the Additional Sub- 
ordinate Judge of Delhi who delivered his 
judgment on 31st October 1930. He held 
that the wakf was valid, and passed a 
decree in favour of the appellants. His 
conclusion was that at the time the wakf 
was executed the value of the mortgaged 
property was amply sufficient to cover the 
mortgagee’s claim. In arriving at this con- 
clusion, he relied mainly on the fact that 
in certain interlocutory proceedings in the 
mortgage suit the property had been valued 
by a commissioner appointed by the Court 
at over Bs. 50,000, a sum which would 
admittedly have sufficed to discharge the 
mortgage debt in full. The appeal to the 
±ugh Court was heard by Coldstream and 
Jai Lai JJ. The judgment of the Court 

was delivered by the latter, his learned 
colleague concurring. 

The learned Judges did not place much 
reliance on the valuation above referred to, 
and their Lordships agree that it was per. 
functory. The judgment says that it was 
established on the record, and was indeed 
a matter of common knowledge, that be 
tween 1921, when Mahomad Sadiq bought 
the mortgaged property, and 1928, when 
the execution sale took place, the value of 
properties in Delhi was falling, and this 


was not disputed by the appellants’ coun- 
sel. The learned Judges took the auction 
price of Rs. 14,000 as the best proof of its 
then value, and this was confirmed by the 
fact that an offer was made by another 
party to buy the property for Rs. 15,000 
which the mortgagor was willing to accept, 
but the would-be purchaser backed out. 
They thought that the provisions of the 
wakf, which left the settlor in full control 
of the income for his life, and made the 
entire profits after his death divisible 
among his heirs according to Mahomedan 
law, taken in conjunction with the dates 
of: (1) the mortgagee’s demand for payment, 
(2J the alienations of the other properties, 
and (3) the execution of the wakfnama! 
clearly showed that the settlor’s object was 
only to save his other property from the 
creditor. It was also, they thought, signi- 
ficant that he did not give evidence in sup- 
port of the bona fides of the wakf. In their 
Lordships opinion these considerations 
were of undoubted weight and properly led 
to the conclusion at which the learned 

Judges arrived, and with which their Lord- 
ships concur. 

The real question is what was in the 
mind of Mahomad Sadiq at the time he 
made these dispositions of his property. 
The valuation upon which so much reliance 
is placed by the appellants had not, of 
course, then materialized, and he must, 
their Lordships think, have known that it 
was at least doubtful whether the value of 
the mortgaged property was sufficient to 
cover the debt. The nature of the disposi- 
tions made by him and the fact that he 
was not prepared to go into the witness, 
box to explain them, or to controvert the 
almost obvious implication of what he had 
done, lead inevitably, in their Lordships’ 
opinion, to the conclusion at which the 
learned Judges of the High Court arrived. 

A good deal of argument was addressed 
to the question of burden of proof. Appar- 
ently it has been the settled practice of 
the Indian Courts, when objections to an 
attachment in execution have been dis. 
allowed, and a suit has been filed by the 
objector under O. 21, B. 63 of the Code, to 
put the onus of proving the bona fides of 
any transaction upon which the objector 
relies upon him in his capacity of plaintiff 
This is a matter which may possibly require 
further consideration when the question of 
onus is really material. In the present case 
where the facts are fully established, and 
the inference from them is clear, their 
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Lordships think that nothing would be 
gained by any examination of the autho- 
rities to which reference has been made 
before them. For the reasons given above, 
their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed, and that the costs should be paid 
by the appellants. 

K.S./r.k. Appeal dismissed. 

Solicitors for Appellants — 

Hy. S. L. Polak & Co. 

Solicitors for Respondent No. 1 — 

T. L. Wilson & Co. 

^ A. I. R. 1938 Privy Council 292 

( From Lahore : A I R 1933 Lah 841) 

21st October 1938 

Lords Wright, Romer, Porter and Sir 
Shadi Lal and Sir George Rankin 

Firm Gokal Chand- Jagan Nath — 

Appellants. 

v. 

Firm Nand Ram Das-Atma Ram — 

Respondents. 

Privy Council Appeal No. 133 of 1936. 

# (a) Principal and Agent — Duty of agent 
collecting outstandings for principal is to do 
his best to collect all' he can — Debtor in finan- 
cial difficulty — Agent collecting all cash he can 
and giving credit for rest — Bankruptcy of 
debtor— Onus is on principal to show agent 
could realize more cash, before he can be held 
liable. 

The duty of a commission agent, collecting 
outstandings on behalf of the principal and pay- 
ing them over, in a case where the third party 
debtor to the principal, is financially embarrassed is 
to do his best to collect all he oan in the oiroum- 
etances. It may be that it is more prudent not to 
press the debtor into immediate bankruptcy, but 
to take what ho oan in oash at the momont and 
to give time for the balanoe. [P 293 0 2] 

No doubt an agent’s authority is at least pre- 
sumptively to settle in cash, in the absence of 
express authority to the contrary effeot or of an 
authority by custom or usage. But where, the 
debtor being in finanoial difficulties, the agent 
gets all the cash he oan and does his best to seoure 
cash for the residue of the debt, thinking it best 
to give the debtor some time to pay, there is no 
question of an authority limited to receiving 
cash, nor is ■ the agent giving up any valuable 
thing or right which he should not have given up 
save against cash. In faot his duty is to do the 
best he oan to got cash. The onus is on the plain- 
tiff in such a oase to prove that the agent has 
failed in that duty and that the plaintiff has 
suffered damage whioh he oan only do by showing 
that the agent could have realized more cash in 
the oiroumstances of the oase than he aotually 
did. The onus is on the plaintiff to prove the 
oaoh of duty and the damage: (1897) 1 Ch 171; 
894) IQ B 272 and (1866) 1 Q D 352, Ref.; 
(1742-74) 2 Wils K B 325, Rel, on. [P 294 0 1] 




(b) Civil P. C. (1908), O. 41, R. 31, Ss. 99 

and 108— Judge after giving judgment going 
on leave without signing it — Defect is a mere 
irregularity not affecting merits. 

Rule 31 of O. 41 does not say that if its require- 
ments are not complied with, the judgment shall 
be a nullity. So startling a result would need 
clear and precise words. Indeed, the rule does not 
even state any definite time in whioh it is to be 
fulfilled. The time is left to be defined by what is 
reasonable. The rule from its very nature is not 
intended to affect the rights of parties to a judg- 
ment. It is intended to secure certainty in the 
ascertainment of what the judgment was. It is a 
rule which Judges are required to oomply with 
for that object. No doubt in praotioe Judges do so 
comply, as it is their duty to do. But aooidents 
may happen. A Judge may die after giving judg- 
ment but before he has had a reasonable opportu- 
nity to sign it. The Court must have inherent 
jurisdiction to supply such a defeot. The case of a 
Judge who has gone on leave before signing judg- 
ment may oall for more oomment, but even so the 
convenience of the Court and the interest of liti- 
gants must prevail. The defect is merely an 
irregularity not affeoting the merits of the oase or 
the jurisdiction of the Court and is no ground for 
setting aside the decree. [P 295 0 1] 

C. S. Rowcastle and Dingle Foot 

for Appellants. 

S. P. Khambatta — for Respondents . 

Lord Wright, — The appellants are a 
firm of merchants carrying on business at 
Sialkot. The respondents are a firm of 
commission agents in Calcutta, who, from 
between 1919 and 1922, were employed by 
the appellants to conduct transactions for 
the purchase and sale of sugar and the pur- 
chase of gunny bags. T)ie question in this 
appeal relates to three transactions exe- 
cuted by the respondents on behalf of the 
appellants in accordance with this course 
of business. These transactions were duly 
closed by the respondents with the other 
parties, and in the result three sums of 
money were respectively due on the balanoe 
of the transactions: from Diwan Ohand- 
Amar Ohand Rs. 1275, from Chatter Bhuj 
Dossa Rs. 8670, from Kalu Ram Kanhaya 
Lal Rs. 510. This wa9 the position when 

the transactions were closed in October 

1920. But the three parties were in finan- 
oial difficulties and in the result the res- 
pondents succeeded in obtaining payment 
of a part only of this indebtedness. This 
action was brought to recover from the 
respondents the differences between the 
sums due from the third parties and the 
sums of indebtedness set out above. The 
largest debtor was the firm of Chatter Bhuj 
Dossa, from whom in the result when th$ 
firm became insolvent in May 1922, there 
was still a considerable sum outstanding. 


i 


1938 Firm Gokal Chand v. Firm Nand Ram (Lord Wright) Privy Council 293 

mi ^ • - 


The respondents had taken hundis on ac- 
count in March 1921, and renewals in 
October 1921, but no cash payment had 
been obtained save Es. 764.15-3. The hun- 
dis which were taken were in the respon- 
dents favour and included sums other than 
those due in respect of the transactions 
conducted for the appellants. The respon- 
dents as commission agents had in the 
ordinary course in each case conducted the 
transactions in their own name and taken 
a settlement from the third party for the 
whole balance of the account between 
them and that party, themselves appor- 
tioning that total sum between their differ- 
ent constituents, including the appellants. 
The appellants, for whom they had acted 
on that account, were not consulted before 
the hundis were taken, nor did they give 
any express authority to the respondents 
to accept hundis. The claim in the action 
was to recover the outstanding balance due 
to the appellants from the third parties, 
after giving credit in reduction for money 
actually recovered and paid over to the 
appellants by the respondents. The course 
of business in regard to the other two firms 

, J a8 the 8ame - aave th at in their cases the 
debts for the balance became ultimately 
time-barred. 

The Subordinate Judge held that the 
respondents were liable to pay to the appel- 
lants the sums not recovered from the 
third parties, on the ground that the res 
pondents as agents in giving credit to the 
third parties instead of recovering money 
from them, did so at their risk, especially if 
the third parties’ financial position was 
snaky, and were therefore answerable to 
the appellants as their principals for the 
amounts of the debts ultimately not re. 
covered. In other words, he held that the 
agent was liable for the loss accruing to the 
principal by the insolvency of the debtor 
to whom he had given long credit. He also 
dealt with questions of interest and other 
matters of account. From this judgment 
appeal was taken to the High Court. That 

nr°^ntf re T 3 J ed tha jud Sment of the Sub. 

interest 9 fn Udg ]f ; 1 ®' par . t from questions of 
later ^ * Whlch referen °e will be made 

^TheHighCo, w ere unab i 0 tQ a(jc 

the statement of principle which has been 
quoted above as the principle on which the 
Subordinate Judge proceeded. In their oni. 
mon, the true principle was that the duty 
which the respondents as agents owed to the 
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appellants, their principals, was to exercise 
due care, skill and judgment in getting in 
what they could by making the best bargain 
possible under the circumstances. The Court 
held that in the present case it was for the 
appellants as plaintiffs to prove that the 
respondents as defendants had failed in 
that duty, and had been guilty of negli. 
gence, and that they had failed to do so. 
On the contrary the Court held on the evL 
dence that it was established that the 
respondents did all that was reasonably 
possible and that it was no fault of theirs 
that the realizations were not larger than 
they were. They accordingly varied the 
judgment of the Subordinate Judge by re- 
ducing the decretal amount to Rs. 5919-8-3 
which represented the money actually col- 
lected by the respondents in respect of the 
three debtors, together with interest from 
the date of the institution of the suit until 
payment at 6 per cent, per annum. 

are * n agreement with 
the High Court as to the principles to be 

applied. They have also considered the evi 

dence in the case and are of opinion that 

the conclusions of fact arrived at by the 

High Court are fully justified. On the 

question of principle, their judgment is that 

the case in question depends on determin. 

^ g A wh , a 13 d uty of an agent in a case 
where the third party, debtor to the prin- 
cipal, is financially embarrassed. His duty 

i T judg “ enfc - ia to do his best to 

that l b 18 m ° re prudent not to press 
the debtor into immediate bankruptcy, but 

to take what he can in cash at the moment 

a , d , to glve tlme for the balance. This is 
what the respondents did in this case. 

ins L re J C0Ver6d a 8ub stantial amount of the 
indebtedness and there is no evidence that 

they could have recovered more. The evi- 

dence is that they could not. The appel. 

ants counsel have strenuously contended 

that the respondents are liable for the 

whole amounts eventually left outstanding 

hnnn h S 0 f grOUDd ^ ls in general 

bound to receive cash in settlement of debts 
due to his principal, and has no right to 
give credit _ without express instructions 
from his principal, whereas in the present 
case the appellants gave no such instruc 
tiong, and fche respondents did nnf 
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for instructions. But apart from that their 
Lordships are of opinion that the proposi- 
tions relied on by the appellants are not 
^applicable to a case like this. There are 
'various authorities to the effect that an 
agent’s authority is at least presumptively 
to settle in cash, in the absence of express 
authority to the contrary effect or of an 
authority by custom or usage. Thus in 
(1897) 1 Ch 171 1 the question was whe- 
ther a valid tender of mortgage money had 
been made; it was held that it had not, 
because it had been made by cheque, which 
was not a good tender. Again in (1866) 1 
Q B 352 2 it was held that a purchaser at 
an auction sale could not claim that he had 
paid the purchase price as against the 
seller, when he had purported to do so by 
giving a bill of exchange to the auctioneer. 
That was no payment to discharge the 
purchaser as against the seller. Similarly, 
in (1894) 1 Q B 272 3 an agent was held 
liable for parting with a license against a 
cheque which was dishonoured, whereas he 
was only authorized to do so against cash. 
It is not necessary to multiply authorities 
on this point. But the position here is very 
different. This is a case where, the debtor 
being in financial difficulties, the agent gets 
all the cash he can and does his best to 
secure cash for the residue of the debt, 
thinking it best to give the debtor some 
time to pay. There is not here any ques- 
tion of an authority limited to receiving 
cash, nor is the agent giving up any valu- 
able thing or right which he should not 
have given up save against cash. In fact 
his duty is to do the best he can to get 
cash. The onus is on the plaintiff in suoh a 
case to prove that the agent has failed in 
that duty and that the plaintiff has suffered 
damage which he can only do by showing 
that the agent could have realized more 
cash in the circumstances of the case than 
he actually did. The onus is on the plain- 
tiff to prove the breach of duty and the 
damage. An old case, (1742-74) 2 Wils K B 
325, 4 * illustrates that principle. The defen. 
dant was an attorney who, by his negli- 
gence, had failed duly to oharge a judgment- 

1. Blumbors v. Life Interest & Reversionary 

Securities Corporation, (1897) 1 Oh 171=66 

L J Ch 127=75 L T 627=46 W R 246. 

2. Williams v. Evans, (1866) 1 Q B 952=35 L J 

Q B 111=13 L T 753=14 W R 830. 

3. Pape v. Westacott, (1894) 1 Q B 272=9 R 55 

=63 L J Q B 222=70 L T 18=42 W R 191. 

4. Russell v. Palmer, (1742-74) 2 Wils K B 325 

=95 E R 837. 


debtor in execution, jso that he was released 
from the prison in which he was held in 
respect of the debt. It was decided that 
the defendant was not liable for the whole 
debt but only for such part of it as might 
have been realized by execution, because 
the action sounded only in damages. So in 
the present case the respondents did not 
become guarantors of the debts on the deb- 
tors’ insolvency. They could only be made 
responsible for the debts to the extent that 
it could be established; (l) that they were 
negligent in seeking to realise them, and (2) 
that loss resulted to the appellants from 
that negligence. Their Lordships agree with 
the High Court that the appellants have 
failed on both points. 

A subsidiary question was raised about 
the interest claimable on the sums actually 
received. The High Court awarded interest 
from the institution of the suit, whereas 
the appellants have claimed that they are 
entitled to interest from the date of the 
demand, which was 22nd July 1922, the 
date of the institution of the suit being 9th 
May 1923. The amount involved is trifling 
and no question of principle is involved on 
the faots of this case, which in their Lord- % 
ships’ judgment do not take the case out of 
the ordinary Common Law rule recently 
disoussed by this Board in 65 I A 66. 6 
Their Lordships will not repeat what was 
there said. In the present case no custom 
or contract to pay interest was proved, and 
further no reason has been shown for 
treating the debt as a debt in equity to 
which equitable rules as to recovery of 
interest can apply. In any case this ques- 
tion is not suoh as in the faots of the case 
to be a proper subjeot for invoking the 
appellate jurisdiction of this Board. 

A further point was raised by the appel- 
lants. They urged that the judgment of 
the High Court appealed from was not a 
valid judgment because it failed to comply 
with O. 41, R. 31, Civil P. 0. The relevant 
facts on this issue are that the hearing in 
the High Court was before two Judges, 
Harrison and Agha Haider JJ., and was 
aotually delivered by the former Judge, the 
latter agreeing. The judgment was deli- 
vered on 22nd February 1933, but Harri- 
son J. went on leave before signing the 
judgment, which was signed by Agha 

5. Bengal-Nagpur Railway Co.v. RufctanjlRamjl, 

(1938) 25 A I R P 0 67=173 I 0 15=65 I A 

66=1 L R (1938) 2 Cal 72=32 8 L R 374 

(P 0). 
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Haider J., the Deputy Registrar appending 
a note that Harrison J. had gone on leave 
before signing the judgment he delivered. 
0. 41, R. 31 requires that the judgment of 
the Appellate Court shall be in writing and 
shall state various matters, and “shall at 
the time that it is pronounced be signed 
and dated by the Judge or by the Judges 
concurring therein.” 

The Rule does not say that if its require- 
ments are not complied with the judgment 
shall be a nullity. So startling a result 
would need clear and precise words. Indeed 
the Rule does not even state any definite 
time in which it is to be fulfilled. The time 
is left to be defined by what is reasonable. 
The Rule from its very nature is not 
intended to affect the rights of parties to a 
judgment. It is intended to secure certainty 
in the ascertainment of what the judgment 
was. It is a rule which Judges are required 
to comply with for that object. No doubt 
in practice Judges do so comply, as it is 
their duty to do. But accidents may happen. 

A Judge may die after giving judgment but 
efore he has had a reasonable opportunity 
° sign it. The Court must have inherent 
jurisdiction to supply such a defect. The 
case of a Judge who has gone on leave before 
signing the judgment may call for more 
comment, but even so the convenience of 
the Court and the interest of litigants must 
prevail. The defect is merely an irregula. 
rity But m truth the difficulty is disposed 
of by Ss. 99 and 108, Civil P. C. S. 99 
provides that no decree shall be reversed 
or substantially varied nor shall any case 
oe remanded in appeal on account of anv 
error, defect or irregularity in any pro- 
ceedmgs in the suit not affecting the merits 
of the case or the jurisdiction of the Court. 
Idat section comes in the part dealing 
with appeals from original decrees. But 
b. 108 app hes the same provision to appeals 
from appellate decrees and it is always in 
the discretion of the Board to apply the 
principle on appeal to His Majesty in Coun. 

he™ 1 th L ° rdahlpa Judgment the defect 

lrre e ularifc y nob affecting the 
CW ° f ^ ■ Ca90 ° r the J' uri3di cti°n of the 

ih.”L“ a '■ ” er0 “ a *» "«■« 

wJeh 10 l? S CaS6S on ' similar irregularities ! 

C ° m ? t before fche C^rts in « 
India have been cited. Their Lordships do 1 

T^Lt n l thmg 1 u these auth °rities to 
affect their decision here. Their Lordshins t 

are of opinion that the appeal fails and t 
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l should be dismissed with costs. They will 
3 humbly so advise His Majesty. 

* V.B,B./r.k. Appeal dismissed . 

[ Solicitors for Appellants — Nehra & Co. 

. Solicitors for Respondents — 

T. L. Wilson & Co. 

I 
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(From Patna : A I R 1937 Patna 65) 

31st October 1938 

Lords Wright, Romer and Porter, 
Sir Shadi Lad and Sir George 

Rankin. 

S, N . Bannerjee and another — 

Appellants. 

v. 

Kuchwar Lime & Stone Co. Ltd . and 
others — Respondents. 

Privy Council Appeal No. 82 of 1937- 
Patna Appeal No. 39 of 1936. 

fnl*! 5 vil P / C - (1908 J’ S * *09 — Committal 

for finding of contempt for breach of injunc- 
tion is not criminal in its nature-Leave to 
appeal under S. 109 granted to party inhibited 
by injunction is quite valid -Whether contempt 

PfMon abetting person actually 
inhibited is of criminal nature (Qucere). 

brt ? om , miUal . tor a finding of contempt for 
breach of an injunction is not criminal in its 

nature and is properly dealt with under the Civil 

Procedure Code. Hence in such a case a certificate 

bv3t, i S , d UI ? der ?• 109 to P erso ° inhibited 
by such injunction is quite valid: (1913) A C 417 

* °” m [P 298 0 2] 

Qua re — Whether a contempt committed not 
by any person inhibited by injunction for breach 

aided a* i nl w° t M ? n bUt by a person said to have 
aided and abetted a person so inhibited in breaking 

nrevlTo 0n 1S ,° f SUOh a criminal nature as to 
p event an appsal. j*P 29 Q o 2] 

fi ^ Injunction against B — A abet- 

for S A d,so . be y> n 8 it-Petition to commit A 

wrono"r mp j for r, d,8 .°. bedien ce of injunction is 
wrong remedy-Petition should be to commit A 
for aiding B in his disobedience. 

Where A aids and abets B in his disobedience of 
an injunction, it is a wrong remedy to petition 
the Court to issue notice upon A to show cause 
why he should not be committed for contempt for 
disobedience of the injunction. The petition should 
ask the Court that A ba committed for aiding and 
abetting B in his disobedience. In the first case 
the Court might dismiss the application and ask 

n P? fclfcloner fco apply again in proper form • 
(1848) 11 Beav 180 , Bel. on. [p 298 0 2]* 

(c) Privy Council-Leave to appeal— Privy 
Council can give leave to appeal against orders 
of Courts overseas imposing penalties for con- 
tempt of Court — Discretionary power of 
Board should be exercised with care th 
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however the discretionary power of the Board will 
no doubt be exercised with great care: (1936) A C 
322, Foil. [P 298 C 2 ; P 299 0 1] 

# (d) Contempt — Disobedience of injunction 
— Injunction against Government not to inter- 
fere with possession of A — B % not party to 
injunction proceedings, interfering with A’s 
possession — B deriving his interest through 
Government — Government held not guilty of 
any disobedience of injunction — As Govern- 
ment was not liable for disobedience, B, deriv- 
ing his interest through it, also was not liable : 
16 Pat 159= A I R 1937 Pat 65=266 I G 966 
(SB), Reversed. 

The Government granted certain lease of quarry- 
ing rights to A. A took possession of the quarries. 
In a dispute concerning lease the Government and 
its servants were restrained by an injunction from 
disturbing possession of A. B, who was not a 
party to the injunction proceedings, but who 
derived his supposed interest from the Government, 
continued to work the quarries. A brought an 
action for contempt proceedings against the Gov- 
ernment for disobedience of the injunction, and 
against B, for aiding and abetting the disobedience: 

Field that Government could not be said to 
have disobeyed the injunction. It was for A, who 
had the immediate right to possession or was in 
possession under the order of the Court, and not 
for the Government, who was not in actual posses- 
sion, to eject B. The duty of the Government was 
to leave those who claimed entitled to the posses- 
sion of the soil to take the appropriate measures. 

[P 299 C 1, 2] 

Held further , as Government was not liable, JB, 
who derived his interest through it, could also not 
be held liable for disobedience: 16 Pat 159= A I R 
1937 Pat 65=166 I C 966 (S B), Reversed; 
(1882) 51 LJ Ch 414 and (1897) 1 Ch 545 , Dist- 
ing. [P 299 C 2 ; P 300 C 1] 

J. M. Pringle and J. Millard Tucker and 
W. Wallach — for Appellants. 

L. P. E. Pugh and T. T. R. McDonnell 

— for Respondents. 

Lord Porter. — These are consolidated 
appeals from an order of the High Court of 
Judicature at Patna, dated 9th October 
1936, made on the petition of the Kuchwar 
Lime and Stone Company (in liquidation), 
whereby it was ordered that (l) the Secre- 
tary of State for India in Council, (2) S. N. 
Ghose and (3) S. N. Bannerjee had been 
guilty of contempt and that the Secretary 
of State should forthwith pay to the peti- 
tioners one- half of their costs and that the 
other respondents should also pay to the 
petitioners one-half of their costs and 
should be jointly and severally liable there- 
for. Of these persons S. N. Ghose is the 
managing director of a Company called the 
Kalyanpore Lime Works, Ltd. and S. N. 
Bannerjee then manager of that Company. 
The reason for the petition is to be found 
in the previous acts and relationship of 
the parties. On 1st April 1928, the Secre- 
tary of State granted to the petitioners 


two leases : one of the mineral rights in 
Lower Murli Hill and the other of the 
surface and mineral rights in Upper Murli 
Hill for a period of 20 years. The leases 
contained stipulations against assignments 
or the transfer of any right or interest 
thereunder without the previous assent of 
the Board of Revenue of Bihar and Orissa, 
and provided that a breach of those stipu- 
lations should entail a right of forfeiture 
by the Government. On 23rd September 
1928 the respondents purchased the sur- 
face rights in Lower Murli Hill from the 
local zamindar. 

In January T933 the respondents went 
into voluntary liquidation and on 30th 
September of that year entered into a 
written agreement with one S. G. Bose for 
the sale to him of their right under the 
two leases. On 6th October the respondents 
who had acquired the surface rights in 
Lower Murli Hill, sold those rights to Bose 
and on 9th October 1933 applied to the 
Collector of Shahabad for permission to 
assign the lease to him. On the same day 
Bose started quarrying operations. On 6th 
December 1933, the sub-divisional officer 
of Sasaram, acting under the instructions 
of his superiors, refused permission to 
assign and directed Bose to stop work. On 
20bh April 1934, the Commissioner of the 
Division informed the respondents’ solici- 
tors that the Government had by order 
dated 27th March 1934, forfeited the leases 
and the Government formally confirmed 
the forfeiture on 18th July 1934. 

Meanwhile S. N. Ghose, as managing 
director of the Kalyanpur Lime Works, 
Ltd., having heard that the leases were 
being terminated, wrote to the Collector of 
Shahabad offering, on behalf of hia com- 
pany, to take leases of the properties. By 
letter dated 31st March 1934, from the 
Secretary to the Board of Revenue to the 
Commissioner, a copy of which was for- 
warded to S. N. Bannerjee as manager of 
that Company, the offer was accepted. On 
receiving the copy of this letter, the Kal- 
yanpur Company took possession of the 
quarries in April 1934, and this action was 
approved by the Collector in a letter dated 
13th May 1934, in whioh he stated that 
“having been granted a lease of lime stone 
concession in the Upper and Lower Murli 
areas you are lawfully entitled to start 
work on them at once.” On 21st April 1934, 
S. N. Bannerjee informed the respondents 
that the Board of Revenue had sanctioned 
the leases to the Kalyanpur Company. 
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Certain disputes arose between that 
Company and Bose as to rights of ingress 
to and egress from the quarries but the 
Company continued to work the quarries 
until 20th May 1935, when they tempor- 
arily suspended operations. The events 
which led up to this suspension were as 
follows : On 24th September 1934, the 
respondents brought a suit in the Court of 
the Subordinate Judge of Arrah against 
the Secretary of State for a declaration 
that their leases had not been validly for- 
feited and for an injunction to restrain the 
Secretary, his servants and agents, from 
granting leases to the Kalyanpur Company 
or to others and from authorizing such 
person or persons to carry on operations in 
the Murli Hills and from otherwise inter- 
fering with any of the rights of the respon- 
dents in respect of the said hills. The 
Secretary of State in his defence contended 
that he had rightly terminated the leases, 
ejected the respondents and authorized the 
Kalyanpur Company to enter and work the 
quarries. The Subordinate Judge dismissed 
the suit on 7th March 1935. The respon- 
dents thereupon appealed to the High Court 
and on 25th April 1935 ex parte obtained 
an interim injunction against the Secretary 
of State in the terms set out above. S. N. 
Bannerjee received a copy of this injunction 

on 20th May 1935, and work was stopped 
the next day. 

On 7th February 1936 the High Court 
allowed the appeal, held that the two leases 
had not been validly forfeited and ordered 

. . - an injunction restrain- 

ing the defendant and his servants from 
interfering with the respondents’ leases on 
the basis of the forfeiture claimed by him 
m the Government notification of 18th 
July 1933. From that judgment, the Secre- 
tary of State appealed to this Board and 
judgment dismissing his appeal was given 
on 19th November 1937. There is no doubt 
but that all the appellants were from the 
date of its pronouncement, aware of the 
granting of the injunction and its terms. 
Ihe Kalyanpur Company asserted that they 
stopped work not because of the injunction, 
which they contended was not binding upon 
them, but because the Government had 
given them an executive order to do so, 
but the Government never accepted this 
position. Acting however on the contention 
that they were not bound by the injunction, 
the Kalyanpur Company resumed quarry- 
ing operations on 2nd March 1936, and on 
the next day informed the Chief Inspector 


of Mines and the Collector that they had 
done so. The Collector replied on 16th 
March 1936 that they were taking this 
course at their own risk. 

On 9fch March the respondents’ solicitors, 

having been informed that the Kalyanpur 
Company had again begun work at the 
quarries wrote to the Collector pointing out 
that judgment had been given in their 
clients favour by the High Court and 
requesting that immediate instructions be 
given prohibiting the Kalyanpur Company 
from continuing to carry out any operations 
on the mines and for the restoration of 
possession to Mr. Bose, the respondents’ 
agent. On 18th March, by letter sent to the 
Collector to the Commissioner of the Patna 
Division and to the Chief Secretary to the 
Government of Bihar and Orissa, the soli- 
citors repeated their protest, stated that 
the failure to take any steps to prevent the 
trespass appeared to them to constitute a 
contempt of Court and added that they 
would move the Court unless steps were 
taken by the Government to prevent the 
Kalyanpur Company from further trespass. 
After receiving a reply stating that the 
matter was being considered, they wrote 
again on 28th March asking what steps 
had been taken to stop the working in the 
mines by the Kalyanpur Company. This 
letter crossed one from the Collector of the 
same date, which may be set out in full 
since it forms the basis of the complaint 
against the Secretary of State in the pre- 
sent proceedings : 

Gentlemen, 

With reference to your letter number M/N-7463, 
dated 18th March 1936, I have the honour to say 
that on the authority of letter number 21-27-4. 
dated 31st Maroh 1934, issued by the Board of 
Revenue of Bihar and Orissa, possession of the 
quarries at the Murli Hill was delivered to Messrs 
The Kalyanpur Lime Works, Limited, on 15th 
April 1934. That company took possession of the 
quarry on that date and they have been working 
in it since 15th May 1934. Messrs. The Kalyanpur 
Lime Works, Limited, were not parties to the suit 
which was brought against Government by the 
liquidators of the Kuchwar Lime and Stone Com- 
pany, Limited, and the decree passed by the High 
Court does not give Government authority to eject 
their present lessees. You may take suoh legal 
aotion against Messrs The Kalyanpur Lime Works, 
Limited, as you are advised. ’ 

I have the honour to be, 

Sir, 

Your most obedient servant, 

R. A. E. Williams, 

Collector of Shahabad , 28-3-36, 
On receipt of this letter the respondents 
petitioned the High Court at Patna to 


298 Privy Council S. N. Bannerjee v. Kuohwar Lime Go. (Lord Porter) A. I. R, 


commit all the appellants for contempt in 
disobeying the injunction of that Court. 
By order of 19th November 1936, the High 
Court allowed the application, declared the 
three appellants guilty of contempt and 
made the order as to costs hereinbefore set 
out. The substantial ground on which the 
High Court came to its conclusion was (a) 
that by their letter of 28th March 1936, 
the Government had made up their minds 
to depart from the correct attitude of the 
Collector and had decided to come out into 
the open and support the cause of the Kal- 
yanpur Company ; (b) that the Kalyanpur 
Company were treated by the Government 
as lessees and the Government would sup- 
port their supposed lessees in that attitude 
and (c) that by some means or other the 
Kalyanpur Company had persuaded the 
higher authorities in the Government 
hierarchy to support their possession. The 
High Court accordingly held the Govern- 
ment in contempt by direct breach of the 
injunction by allowing Bannerjee and Ghose 
to work the quarries, and by encouraging 
them by their support. 

As to the other two appellants, admittedly 
they were the executive authority of the 
Kalyanpur Company and as such respon- 
sible for its actions. The High Court there- 
fore on the authority of (1897) 1 Ch 545, 1 
held that as they were aware of the injunc- 
tion, their presence upon the quarries with 
the permission of the Government was a 
setting at naught of the order of the Court 
and therefore a contempt. S. N. Ghose and 
S. N. Bannerjee obtained a certificate that 
the case was fit for appeal under S. 109 (o) 
of Act 5 of 1908 on 20th April 1937, and 
on the same date the Secretary of State 
obtained a like certificate under the same 
Section. The appeals were afterwards 
admitted under 0.45, Civil P.C. Later, the 
appeals were consolidated and were heard 
by the Board as consolidated appeals. A 
preliminary objection to their hearing was 
made by the respondents on the ground 
that the contempt in both oases or at any 
rate in the case of Ghose and Bannerjee was 
of the nature of a criminal matter, that 
the leave granted was granted under the 
Civil Procedure Code and inasmuch as it 
was in the wrong form this Board should 
hold on the authority of 28 I A 182, 2 that 
leave had not properl y been given. The 

1. Seaward v. Paterson, (1897) 1 Ch 545=66 L J 

Ch 267=76 L T 215=45 W R 610. 

2. Radha Krishna Das v. Rat Krishna Chand. 

(1901) 23 All 415=28 I A 182 (P 0). 


objection is purely technical and so far as 
the Secretary of State is concerned, their 
Lordships think it now sufficiently estab- 
lished that a committal for a finding of 
contempt for breach of an injunction is not 
criminal in its nature and is properly 
dealt with under the Civil Procedure Code: 
see (1913) A C 417 s at p. 456. 

The question whether a contempt com- 
mitted not by any person inhibited by 
injunction for breach of that injunction 
but by a person said to have aided and 
abetted a person so inhibited in breaking 
the injunction is of such a criminal nature 
as to prevent an appeal has given rise to 
much controversy, controversy which in 
the present case this Board does not think 
it necessary to resolve. The respondents 
themselves when petitioning the Court 
asked the Court to issue notice upon the 
opposite parties to show cause why they 
should not be committed for contempt for 
disobedience of the injunction. Striotly 
speaking this was a wrong remedy to ask 
against Ghose and Banerjee. The injunction 
was not binding on them and they had 
never disobeyed it. The petition should 
have asked that they be committed for 
aiding and abetting the Secretary of State 
in his disobedience. Indeed on the autho- 
rity of (1848) -11 Beav 180 and 181, 4 the 
High Court might well have dismissed the 
petition against those two appellants and 
left the petitioners to apply again in proper 
form. Though the High Court did not do 
so but treated the petition as if application 
had been made to commit those appellants 
for contempt in aiding and abetting the 
Secretary of State, yet their Lordships do 
not think, the respondents have any cause 
of complaint if the Court in admitting the 
appeal treated the oase (as the respondents 
themselves had done) as being a petition 
for breaoh of the injunction and gave a 
certificate as in a civil matter. 

It was further argued that in any case 
leave to appeal should not have been 
granted and an appeal should not be admit- 
ted in oases where penalties have been 
imposed for contempt. That very question 
has however lately been before their Lord, 
ships in (1936) A C 322 6 at p. 329 where 
Lord Atkin gave it as the clear opinion of 
the i Court that it is competent to His 
Majesty in Cou ncil to give l eave to appeal ! 

3. Scott v. Scott, (1913) A C 417=82 L J P 75. 

4. Wellesley v. Earl of Mornington, (1848) 11 

Beav 180 and 181=19 Jur 867=50 E R 785. 

5. Ambard v. A. G. for Trinidad, (1936) A 0 322, 
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and to entertain appeals against orders of 
the Courts overseas imposing penalties for 
contempt of Court. In such cases however 
the discretionary power of the Board will 
no doubt be exercised with great care. Such 
interferences when they amount to con- 
tempt are quasi criminal acts and orders 
punishing them should, generally speaking, 
be treated as orders in criminal cases. The 
learned and noble Lord was then speaking 
of contempt in criticizing the action of a 
Court and not of contempt in disobeying an 
injunction or in aiding and abetting such 
disobedience but whether or no the rules 
laid down by Lord Atkin apply to this case, 
their Lordships are of opinion that on the 

material before them leave was rightlv 
granted. 

As to the substantive question of the 
appeal, their Lordships do'- not find them- 
selves in agreement with the view of the 
High Court. So far as the Secretary of 
bcate for India is concerned, the ground 
on which liability was imposed was that 
he and his subordinates had in March 
19d6 supported and endorsed the action of 
the Kalyanpur Company in either continu- 
ing in or taking possession of the quarries 
at Upper and Lower Murli. In coming to 
this conclusion the High Court made it 
plain that they were influenced, and influ 

oQ?u d J° le J y by fche Gator’s letter of 

28th March 1936. In argument before the 
Board the Secretary of State reserved the 
question whether the proceedings were 
properly framed against him, firstly because 
he was sued in his public capacity ag 
Secretary of State in Council and therefore 
as a body corporate against whom seques- 
tration might be invoked but no order for 
contempt could be made, and secondly 
because m any case he could not be made 
responsible m contempt for the action of 
ms omcials m India. 

He was however prepared to assume for 
the purpose of the argument that in a pro 
per case proceedings for contempt could be 
taken against him. Making this assumption 

h0 contended that no evidence of 

d f len fU t0 J he ln i unofci on or of con- 
tempt for the order of the Court had been 

shown. With this contention their Lord ! 

f hI P3 c ag / e9 ‘ 16 tr ? Q fchafc fche aversion of ! 
the surface and mining rights in Upper 1 

Murli and of the mining rights in Lower 

Murli belonged to the Government. But c 

the surface of Lower Murli belonged to £ 

Mr. Bose and the immediate right to nos 

session of the surface of Upper Murli and * 


f of the minerals in both belonged to the 
* respondents. It was for the respondents 
who either had the immediate right to 
i possession or were in possession under the 
t order of the Court and not for the Govern. 

■ ment who were not in possession to eject 
i the Kalyanpur Company, if ejection was to 
be effected. Indeed the respondents might 
1 at any time have made that Company 
defendants in the original action. The 
Government was under no duty to act ; 
their duty was to leave those who claimed 
to be entitled to possession of the soil to 
take the appropriate measures. 

But it is said the Government did act in 
a, manner hostile to the respondents in that 
they incited the Kalyanpur Company to 
take or retain possession in defiance of the 
order of the Court. Their Lordships can 
see no evidence of this either in the letters 
or in the circumstances of the case. In the 

inL P , la , C r 0 ifc , i9 to be Doticed that the letter 
of 28th March is not written to the Kalyan 

pur Company, but to the solicitors to the 
respondents and there is nothing to show 
that it ever reached the eyes of Ghose or 
Bannerjee. But even if it had done so in 
their Lordships’ view there is nothing in 
the letter itself to indioate that the Govern, 
ment were supporting the Kalyanpur Com- 
pany. The letter is a statement of fact 

necessitated by the communication to which 

it was a reply and sets out the considera- 
tions which weighed with the Government 
m deciding to take no action. Their Lord- 
ships see no ground for suspecting the 
motives of the Government officials, much 
less evidence of a breach of the injunction. 
Ihe respondents however contended that 
even if the Secretary of State was not him- 
self guilty of direct disobedience to the 
injunction which had been granted, yet 
the other two appellants were guilty of 

upon the principles set out in 
1882 51 L J Ch 414® and (1897) 1 Ch 

fiT 5 ' a t9rms however, those cases limit 
the offence of contempt by a person not a 

party to the injunction to cases where they 

aid and abet the party enjoined in its 

breach. Where, as here, that party has not 

broken the injunction it is impossible to 

bold that anyone has aided or abetted them 
in breaking it. 

re u pond0nts songht to avoid this 
difficulty by maintaining that the doing by 

anyone of an act which was forbidden by 


t6 ' A LtV 7 '9=30 W 3 “ L J ° h 
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the injunction was itself an offence. Their 
Lordships can find no authority for so 
wide a proposition. It is certainly not 
enunciated or indeed hinted at in the cases 
referred to, nor do they think it is sound in 
principle. The actual wording of the injunc- 
tion in the present case is to restrain the 
defendant and his servants from interfering 
with the plaintiffs’ lease.” Ghose and Ban- 
nerjee are not the servants of the Secretary 
of State and therefore did not do anything 
forbidden by the injunction. The utmost 
which the respondents could say was that 
the Kalyanpur Company, having derived 
their supposed interest from the Secretary 
of State, who had been forbidden to inter- 
fere with the respondents’ lease, were act- 
ing against the spirit if not the letter of 
the injunction in taking or continuing in 
possession of the quarries, and were there- 
fore guilty of contempt in interfering with 
the respondents’ lease. The fact however 
ithat Ghose and Bannerjee olaimed on 
behalf of their Company to derive title, 
rightly or wrongly (and their Lordships 
will assume wrongly), through the Secre- 
tary of State, cannot in their view make 
them liable for an aot not forbidden to 
them though forbidden to him. The ques- 


tion of the Kalyanpur Company’s right to 
possession, if it is to be tested, must be 
fought out on an issue properly framed 
against that Company. 

In their Lordships’ view Ghose and Ban- 
nerjee could only be held liable for con- 
tempt if they had aided and abetted the 
Secretary of State in breaking the injunc- 
tion, and as has been explained above that 
liability must fail if the petition against 
the Secretary of State fails. Though the 
appeals were consolidated, the two questions 
were in their Lordships’ view distinct and 
it was proper that the first two appellants 
should be separately represented. Their 
Lordships will therefore humbly advise 
His Majesty that both appeals should be 
allowed, and the order declaring the appel- 
lants guilty of contempt and ordering them 
to pay costs should be discharged and the 
respondents ordered to pay the costs* of 
both sets of appellants before the Board 
and in the Courts below. 

v.b.b./r.k. Appeals allowed . 

Solicitors for Appellants — 

Hy. S. L. Polak & Co. 

Solicitors for Respondents — 

Sanderson, Lee & Co. 
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Pashupati Bharti — Applicant. 

y. 

Secretary of State and another — 

Opposite Part: 

Revision Appln. No. 2 of 1938. 
c lh , n Go ; e T ent of India Act (1935 

S. 205 (1)— Certificate of High Court is cond 
non precedent to exercise of jurisdiction b 
Federal Court — If certificate is given, appe 
lant is not restricted to constitutional issue. 

The certificate of the High Court that the ca £ 
Involves a substantial question of law as to th 
Interpretation of the Aot or any Order in Couno 
made thereunder is a condition precedent to th 
exercise of jurisdiction by the Federal Couri 
annough if the certificate has once been given th 

large and the a PP eIlft nt is notnecessaril 
restricted in arguing his appeal to what may ' 

called the constitutional issue. But until 

certificate has been granted, the Federal Cob 

cannot entertain the case at all. [P 2 C 

s % n ( *L Gov ^ men ' o{ ,ndia Act ( 193£ 

s. 205 (2) — Litigant’* right to appeal to Pri 

•-ouncil i* not Io»t by refusal of High Court 
grant certificate. 

4 w ^o, apart from S. 205, would have 

nHvP^ 0f K the Privy Coun0 il, is not d 

Pnnrff f by tbe refusal <>f the Hh 

Court to grant a certificate. 8eo. 205 (2) only a 

wbere a certificate is given and has no app] 
cation to a case where it has been refused. ^ 

, x ~ [P 2 c ‘ 

H- ™. ernm f nt India Act (1935), S. 22 

^“ rt ha# n ° inherent Powers of rev 
•ion apart from statutory provisions. 

Outside the statutory provisions, e. g. Sec 
Government of India Act and 8. 115 , Civil P 
no High Court has any inherent powers of revi’si 
over the Subordinate Courts within its juried 
Won, such for example as the Court of Kin 
1938 F. 0./1 




i^encn in England has for centuries exercised 
Courts inferior to itself. [P 3 C 1] 

c ^ ,?v° ver . n .“ ent of India Ac t (1935)* 

Sec. 205 (1) — High Court refusing to grant 

certificate _ — Federal Court has no jurisdiction 

to entertain application for revision of such 
order. 


Though every Court of superior jurisdiction no 
doubt possesses inherent powers for certain pur- 
poses, there is no authority for the proposition 
that a Court by the exeroise of any inherent 
powers can extend its appellate jurisdiction or 
increase its revisional authority over other Courts 

[P 2 C 2 ; P 3 C 1} 
. 1110 concluding words of Seo. 205 (1), which 
impose a duty on every High Court to consider in 
each case whether or not a substantial question of 
law as to the interpretation of the Act or of any 
Order in Counoil made thereunder is involved, 
and of its own motion to give or to withhold a 
certificate accordingly,” may reasonably be con- 
strued as giving the High Court the last word in 
tfie matter, so far as this Section is concerned ; 
and as there is no statutory powers of revision or 
superintendence possessed by the Federal Court 
a L h ° se P° ssessed by the High Court under 
r> n* {f overnm ent of India Act or Sec. 115, Civil 
. u., .the Federal Court cannot entertain in exer- 
cise of its inherent power, an application for revi- 
sion of an order of a High Court refusing to grant 
a certificate under S. 205 (1) : 15 All 84 , Disting , 

[P 2 C 1 ; -P 3 0 2] 




viuvciuuicni 


iqqc; 1 ^ CaU8e °* acllon before Act of 

1935 and judgment founded on provisions of 

earlier Act— Such provisions re-enacted in Act 
of 1935 — No question of law as to interpreta- 
tion of Act of 1935 arises. 


It cannot be said that since S. 240 of the Act of 
1935 had re.enaoted with amendments S. 96-B of 
the earlier Act (on which the appellant’s cause of 
action was based) the Act of 1935 must pro tanto 
be regarded as retrospective, so that a Court which 

S a o C f ° unded . its , lodgment on the provisions of 
8. 96-B must in law be deemed to have been inter- 
preting the provisions of 8. 240 of the Act of 1935. 

[P 3 C 2] 

Order. This is an ex parte application 
for revision of an order passed by the 
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Patna High Court rejecting a petition for in the case may appeal to the Federal Court 
the grant of a certificate under S. 205 (l), on the ground that any such question as 
Government of India Act, 1935. There was aforesaid has been wrongly decided, and 
also an application for revision of an order on any ground on which that party could 
of the High Court dismissing an appeal by have appealed without special leave to His 
the applicant from a judgment of the Sub- Majesty in Council, if no such certificate 
ordinate Judge, on the ground that the had been given, and, with the leave of the 
applicant had failed to pay the court-fees Federal Court, on any other ground. Thus, 
which he had been ordered to pay after the the certificate of the High Court that the 
rejection of an application to be allowed to case involves a substantial question of law 
prosecute his appeal in forma pauperis, as to the interpretation of the Act or any 
Counsel for the applicant informed us how- Order in Council made thereunder is a con- 
ever that he did not propose to proceed dition precedent to the exercise of jurisdio- 
with the application for revision of the last tion by the Federal Court, although if the 
mentioned order. It appears that the appli- certificate has once been given, the case is 
cant was formerly a guard on the East at large and the appellant is not necessarily 
Indian Railway and that he was dismissed restricted in arguing his appeal to what 
from his employment at some time early may be called the constitutional issue. But, 
in 1933. In August 1935, he instituted a until the certificate has been granted, the 
suit in the Court of the Subordinate Judge Federal Court cannot entertain the case at 
(Third Court), Patna, for a declaration that all. Counsel for the applicant admitted 
his dismissal was wrongful and illegal and that no right of appeal against the refusal 
| for damages and compensation, and was to grant a certificate is given by Sec. 205 ; 

allowed to prosecute this suit in forma and he could not well do otherwise. But 
pauperis. In July 1937, judgment was he contended that a right to ask for revision 
given against him on the ground that his of such a refusal could and ought to. be 
suit was not maintainable, and the appli- collected from the provisions of the Section! 
cant thereupon appealed to the High Court further, and in the alternative, he submitted 
at Patna, asking at the same time that he that the Court has an inherent power to 
might be allowed to prosecute his appeal exeroise a revisional jurisdiction for the 
in forma pauperis. The latter application purpose of preventing injustice, 
was rejected and he was ordered to pay the On the first point counsel for the appli- 
full court-fees. He did not comply with cant argued that, inasmuch as an appeal to 
the order and his appeal was accordingly the Privy Council is now barred under 
dismissed on 22nd November 1937. On S. 205 (2), the Federal Court must neces- 
20th January 1938 he filed an application sarily possess the power to interfere, if a 
before the High Court for a certificate High Court refuses to grant a certificate 
under Sec. 205 (l), Government of India under S. 205 (l); since otherwise, a litigant 
Act 1935. On 27th January the applica- would find himself debarred from access 
tion was summarily rejected by the High both to the Privy Council and to this Court 
Court ; and it is against that rejection that and would therefore be left with no remedy 
the applicant now seeks the assistance of at all. In support of this argument counsel 
this Court. relied upon the concluding words of Seo- 

A formidable difficulty confronts the tion 205 (2). So far as access to the Privy 
applicant in limine ; for, he has to satisfy Council is concerned, this argument is 
us that this Court has jurisdiction to enter- obviously based upon a misapprehension, 
tain an application for revision of the order A litigant who, apart from Sec. 205, would 
of a High Court refusing to grant a certifi. have a right of appeal to the Privy Council, 
cate under Sec. 205 (l) of the Act of 1935. is not deprived of that right by the refusal 
In our opinion this Court has no such of the High Court to grant a certificate, 
jurisdiction. Sec. 205 (l) provides that an S. 205 (2) only applies where a certificate 
appeal shall lie to the Federal Court from is given and has no application to a oase 
any judgment, decree or final order of a where it has been refused. To the seoopd 
High Court in British India, if the High point, viz. that the inherent powers of the 
Court certifies that the case involves a Court must be held to give it a revisional 
substantial question of law as to the inter- jurisdiction for the purpose of preventing 
pretation of the Act or of any Order in injustice, there appear to us to be several 
Council made thereunder; and by sub-s. (2), answers. In the first place, though everyl 
where such a certificate is given, any party Court of superior jurisdiction no doubfcl 
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possesses inherent powers for certain pur- 
poses, (of which it is unnecessary, and 
perhaps^ would be unwise, to attempt an 
exhaustive definition), we know of no 
authority for the proposition that a Court 
by the exercise of any inherent powers can 
extend its appellate jurisdiction or increase 
its revisional authority over other Courts. 
The observations of Edge C. J. in 15 All 84 1 
at page 95, which were cited to us, had 
reference to the domestic procedure of the 
Court and are quite irrelevant in the pre- 
sent connexion. Nor is any support for the 
theory of an inherent power to be found in 
the analogy of the revisional and super- 
visory jurisdiction of the High Courts in 
British India. That jurisdiction is entirely 
a creature of statute, e. g. S. 224 of the 
Act of 1935 and S. 115, Civil P. C. Outside 
the statutory provisions no High Court has 
any inherent powers of revision over the 
Subordinate Courts within its jurisdiction, 
such for example as the Court of Kings 
Bench in England has for centuries exer- 
cised over Courts inferior to itself ; and if 
there have been during recent years ten- 
tative efforts on the part of one or two 
High Courts to assert such powers, they 
have now been decisively negatived by 
sub.s. (2) of S. 224 of the Act of 1935. 

It is not possible to point to any statu- 
tory powers of revision or superintendence 
possessed by this Court like those possessed 
by the High Courts under the Sections to 
which we have referred ; and the relation 
between this Court and the High Courts of 
British India bears no resemblance to the 
relation between the High Courts and 
Courts subordinate to them. Lastly, the 
concluding words of Section 205(1), which 
[impose a duty on every High Court to 
-consider .in each case whether or not a 
[substantial question of law as to the inter- 
pretation of the Act or of any Order in 

1# o5 al V * Phakk ar Singh, (1893) 15 

All 84=1893 A W N 36 (P B). 


Council made thereunder is involved, "and 
of its own motion to give or to withhold a 
certificate accordingly,” may reasonably be 
construed as giving the High Court the 
last word in the matter, so far as this 
Section is concerned ; and it is unnecessary, 
to consider whether Parliament omitted to 
give an appeal against the refusal of a 
certificate because it overlooked the point, 
or because (what seems equally possible) it 
trusted the High Courts to act with reason- 
ableness and impartiality. We have one 
other observation to make. It is clear from 
the facts stated above that the questions of 
law, if any, involved in the applicant’s case 
could not in any circumstances be con- 
cerned with the interpretation of the Act 
of 1935 or any Order in Council made there- 
under, since his original cause of action, if 
he ever had one, arose as long ago as 1933, 
some four years before the Act of 1935 
came into force. This would of itself be 
sufficient to dispose of the whole matter, 
for, we cannot take seriously the fantastic 
argument advanced on behalf of the appli- 
cant that since Sec. 240 of the Act of 1935 
had re-enacted with amendments S. 96-B 
of the earlier Act (on which his alleged 
cause of action was based), the Act of 1935 
must pro tanto be regarded as retrospective, 
so that a Court which had founded its 
judgment on the provisions of Sec. 96-B 
must in law be deemed to have been inter, 
preting the provisions of S. 240 of the Act 
of 1935. We have little doubt that it was 
because it was plain on the face of the 
record that the applicant’s cause of action 
arose before the Act of 1935 ever became 
law that the High Court were content to 
dismiss summarily his application for a 
certificate and did not think it necessary to 
give any formal statement of their reasons 
for doing so, which in an ordinary case they 
would no doubt agree to be the more appro- 
priate course to adopt. The application 
must be dismissed. 

K.s./r.k. Application dismissed . 


END 
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Act No. XXIX of 1937. 

Indian Mines (Amendment) Act, 1937 
[Reoeived G. G.’s assent on 3rd December, 1937.] 

An Act further to amend the Indian Mines Act, 1923, for certain purposes. 


Whereas it ia expedient further to 
amend the Indian Mines Aot, 4 of 1923, 
for the purposes hereinafter appearing; It 
is hereby enacted as follows : 

Short title. T Ao ‘ ma y b ° 

called the Indian Mines 

(Amendment) Aot, 1937. 

Amendment of 2. In section 2 of the 
tection 2, Act ll of Indian Mines (Amend- 

i936 - ment) Aot, 11 of 1936 — 

(а) in sub-seotion (7), for the words "the 
following sub-seotion shall be deemed to 
be inserted” the words “the following sub- 
seotion shall be inserted” shall be substi. 
tuted and 

(б) sub-seotion (£) shall be omitted. 


Amendment of 
section 9, Act 4 of 
1923. 


3. In section 9 of the 
Indian Mines Aot, 4 of 
1923 (hereinafter refer- 


„ red to as the said 

Aot), — 

(a) to sub-seotion (l) the following 
words shall be added, namely: — 

and shall not be disclosed to any per- 
son other than a Magistrate or an offioial 
superior or the owner, agent or manager 
of the mine concerned, unless the Chief 
Inspector or the Inspector considers dis- 
closure necessary to ensure the safety of 
-any persons”; 

lb) in sub-seotion (2), for the words “to 
any one, other than a Magistrate or an 
offioer to whom he is subordinate” the 
following words shall be substituted, 
namely : 
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contrary to the provisions of sub-seo- 
tion (7);” 

(c) in sub-section (3) t for the words 

following the words “under this seotion” 

the following words shall be substituted, 
namely, — 

except with the previous sanction of 
the Central Government.” 

Notes.— Sub-section 1 of the Aot of 1923, merely 
mentioned that the information should be re- 
garded as confidential. The amendment explains 
under what circumstances and to whom it can 
be disclosed. Under sub-section (3) as amended 
an offence under section 9 can be tried only 
with the previous sanotion of the Central 
Government no matter by whom the complaint 
13 made. 


*• In seotion 30.A of the said Aot, for 

Amendment of word "regulations” 

section 30-A, Act 4 wor< * rules shall 

of 1923. be substituted, and for 

clauses (a), (b) t ( c ) and 
[d) the following clauses shall be substi- 
tuted, namely : — 

“(a) requiring the establishment of cen- 
tral resoue stations for groups of specified 
mines or for all mines in a specified area, 
and prescribing how and by whom suoh 
stations shall be established; 

(b) providing for the management of 
central resoue stations, and regulating the 
constitution, power and functions of, and 
the oonduct of business by, the authorities 
(whioh shall include representatives of the 
owners and managers of, and of the 
miners employed in, the mines or groups 
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of mines concerned) charged with such 
management; 

(c) prescribing the position, equipment, 
oontrol, maintenance and functions of cen- 
tral rescue stations; 

id) providing for the levy and collection 
of a duty of excise (at a rate not exceed- 
ing six pies per ton) on coke and coal 
produced in and despatched from mines 
specified under clause (a) in any group or 
included under clause (a) in any specified 
area, the utilisation cf the proceeds there, 
of for the creation of a central rescue 


station fund for such group or area and 
the administration of such funds; 

(e) providing for the formation, training 
composition, and duties of rescue brigades; 
and 

(/) providing generally for the oonduot 


of rescue work in mines.” 

5. In sub-section (2) of seotion 31 of the 

said Act, for the word 

Amendment of and fi " and 30 ” the 

section 31 , Act 4 of n ° j ^ n orL 
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substituted. 


Act No. I of 1938. 

The Repealing Aot, 1938 
[Received G. G’s. assent on 26th February 1938.] 
An Act to repeal certain enactments . 


WHEREAS it is expedient that the en- 
actments specified in the Sohedule which 
are spent or have otherwise become un- 
necessary or have oeased to be in force 
otherwise than by expressed speoifio repeal, 
should be expressly and specifically re- 
pealed ; It is hereby enacted as follows : 

Notes. — In view of considerable textual modi- 
fication effeoted in several Aots by the Govern- 
ment of India (Adaptation of Indian Laws) Order, 
1937 made in purauanoe of S 293 of Government 
of India Aot, 1935, this Aot had to be passed. 

1. This Aot may be 

Short title, oalled the Repealing 

Aot, 1938. 

2. The enactments 

Repeal of certain specified in the Sohedule 
enactments, are hereby repealed to 

the extent mentioned in 
the fourth column thereof. 

3. Where this Aot re- 

Saving, peals any enaotment — 

(a) whioh, while itself repealing another 
enaotment, provided* for the saving of 
rights, privileges, obligations or liabilities, 
acquired, aoorued or inourred under that 
enaotment or provided that references to 
the enaotment by it repealed should be 
read as if made to the Aot or Regulation 
by whioh that enaotment was repealed, or 
that aots done under the enaotment by it 
repealed should be deemed to have been 
done under the Aot or Regulation by 
whioh that enaotment was repealed, or 
(h) whioh, while itself amending another 
enaotment, provided that references to the 
enaotment by it amended should be read 


as if made to that enaotment as so am- 
ended, or that aots done under the enaot- 
ment by it amended should be deemed to 
have been done under that enaotment as so 
amended or by a new authority substituted 
in that enaotment as so amended for a 
previously existing authority, 
the repeal shall not affeot the operation of 
any such provision as aforesaid. 


Effect of repeal 
of amending enact * 
ment . 


i. Where this Aot repeals any enaot- 
ment by whioh the text* 
of any other enaotment 
was amended by the 
express omission, in. 
sertion or substitution of any matter, 
the repeal shall not affeot the continuance 
of any suoh amendment made by the en- 
aotment so repealed and in operation at 
the oommenoement of this Aot. 


THE SOHEDULE. 


Enactments Repealed. 
(See Seotion 2.) 


Year 

1 

No. 

2 

Short title. 

3 

Extent of 
repeal. 

4 



PART I. — Central 
Aots. 


1863 

XXXI 

The Offioial Gai- 
eties Aot, 1863, 

The whole- 

1867 

XXXII 

The Chief Commis- 
sioners’ Powers Aot. 

So mnoh as 
has not been 
repealed- 
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Year 

No. 

Short title. 

Extent of 
repeal. 

1 

2 

3 

4 


Year 

No. 

Short title. 

Extent of 

1 

2 

3 

repeal. 

4 


Part I — Central AotB {contd.) 


1870 


XX 


1870 


1871 


1871 


1671 


XXVII 


XXII 


1871 


1872 


1872 


XXIII 


XV 


1872 


1872 


1873 


1874 


XVIII 


XIX 


1874 


1876 


IX 


XV 


XIII 


1875 


1876 


XV 


The Court-fees Act 
(1670) Amendment 
A ob, 1670. 

The Indian Penal 
Code Amendment 
Act, 1870. 

The Cattle-trespass 
Act, 1871. 


The Prisoners Aot, 
1871. 


The Bengal Chau- 
kidari (Amendment) 
Aot, 1671. 


The Pensions Aot, 
1871. 


The Indian Evi- 
dence Aot, 1872. 


The whole. 1 1876 


Part I — Central Acts (contd.) 


So muoh as 1 1876 
has not been 
repealed. 

Section 2 
and t h e 1 1677 
Sohedule. 

So muoh as 
has not been 
repealed. | 1877 

So muoh as 
has not been 
repealed. 


XVI 


XVIII 


IX 


XVI 


1877 


The Indian Chris- 
tian Marriage Aot. 
1872. 


The Indian Evi- 
dence Aot Amend- 
ment Aot. 


The Indian Penal 
Code Amendment 
Aot, 1872. 

The Indian OathB 
Act, 1873. 

The European Va 
granoy Aot, 1874. 

The Laws Looal 
Extent Aot, 1874. 

The Probate and 

Administration Aot 

1876. 

The Punjab Laws 
Amendment Aot. 
1875. 

The Bombay Re- 
venue Jurisdiction 
Aot, 1876. 


Section 2 
and the 
Schedule. 

Section 2 
and the 
Sohedule. 


1878 


XIX 


VIII 


8eotion 2 
and the 
Fifth Sche- 
dule. 

So much ae 
has not been 

repealed. 


The whole, 


1678 


1878 


Section 15. 


1678 


XI 


XII 


XIV 




Section 2. 


Part XII of 
the Sixth 
Sohedule. 

So muoh as 
has not been 
repealed. 

The whole. 


1676 


1879 


Seotion 15. 


1879 


1880 


1880 


XVII 


II 


XVIII 


IX 


XV 


The Stage- Carriage* 
Aot (1861) Amend* 
ment Aot, 1876. 


The Oudh 
Act, 1876. 


Laws 


The Punjab Mur 
derous Outrages 
( Amendment ) Aot, 
1877. 

An Aot to amend 
the Bombay Re- 
venue Jurisdiction 
Aot, 1876. 

The Madras Civil 
Oourts( Amendment) 
Aot, 1877. 


8o muoh as 
has not been 
repealed. 

Seotion 2 
and the 
First Sohe- 
dule. 

Seotion 2. 


The Sea 
Aot, 1878. 


Customs 


The whole, 


The Indian Arme 
Aot, 1878. 


The Punjab Laws 
(Amendment) Aot, 
1878. 


An Aot to assimi- 
late certain powers 
of the Looal Govern- 
ments of the North- 
Western Provinces 
and Oudh. 

The Northern India 
Ferries Aot, 1878. 

The Central Pro- 
vinces Laws Aot. 
1879. 


So muoh aB 
hae not been 

repealed. 

Seotion 2 
and Part I of 
the Sohe- 
dule. 

8eotion 3 
and the 
First Sohe- 
dule. 

Seotions 1 
and 6. 


So muoh aa 
has not been 
repealed. 


Seotion 2. 


The whole, 


The Legal Practi- 
tioners Aot, 1879. 


The Bombay Civil 
Oourts Aot, 1880. 


The Bombay Reve- 
nue Jurisdiction Aot, 
1880. 


Seotions 2 

and 42. 
The First 
Sohedule. 

So muoh aB 
has not been 

repealed. 

So muoh aa 
has not been 

repealed. 
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1 i 2 

Parti 

1881 VII 

1881 X 

1881 XIV 

1881 XXI 

1881 XXIII 

1881 XXIV 

1882 VIII 

j 

1882 XII 

1882 XV 

1882 XXII 

1883 I 

1888 II 

1883 V 

1883 VI 

1888 XX 
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Short title, 
3 


Extent of 
repeal. 

4 


Year 

1 


No. 

Short title. 

2 

3 


Extent of 
repeal. 

4 


— Central Aote ( contd .) 

The Bengal Oesel The whole. 1 18841 V 
(Amendment No. 1) 

Aot, 1881. 


Part I — Central Aots {contd.) 


1884 


The Coroners Aot, 
1881. 


The Benares Family 
Domains Aot, 1881. 


The Broaoh and 
Kaira Inou nbered 
Estates Aot, 1881. 


The Dekkhan Agri- 
culturists' Relief 
Aot, 1881. 

The Punjab Laws 
Amendment Aot, 
1881. 

The Indian Penal 
Code Amendment 
Aot, 1892. 

The Indian Salt 
Aot, 1882. 


The Presidency 
Small Cause Courts 
Aot, 1882. 


The Dekkhan Agri 
oultnrists’ Relief 
Aot, 1882. 

The Central Pro- 
vinces Local Self- 
Government Aot, 
1883. 

The Elephant Pre- 
servation Aot (1879) 
Amendment Aot, 
1883. 

The Indian Met- 
ohant Shipping Aot, 
1883. 

The Calontta Pilots 
(Amendment) Aot, 
1883. 

The Panjab Dis- 
trict Boards Aot, 
1883. 


So much as 
has not been 
repealed. 

So muoh as 
has not been 
repealed. 

Seotion 2. 


1884 


1885 


1885 


So muoh as 
has not been 
repealed. 1 1895 

So muoh as 
has not been 
repealed. 


IX 


XII 


II 


III 


1885 


The whole. 


IX 


1885 


Seotion 2 
and the 
Sohedule. 

Seotions 2 
and 3. 

The First 
Sohedale. 


1885 


1886 


So muoh as 1 1886 
has not been 
repealed. 


So muoh as 
has not been 
repealed. 


1886 


XIII 


XXI 


III 


IV 


VI 


The whole. 1 1886 


1886 


So muoh as 
has not been 
repealed. 

The whole. 


1886 


The whole 
of 0 h a p- 
ter V. 


VIII 


X 


XIX 


The Ohota Nagpur 
Inoumbered Estates 
(Amendment) Aot, 
1834. 

The Legal Practi- 
tioners Aot, 1884. 


The AgrloulturlstB’ 
Loans Aot, 1884. 

The Negotiable In- 
struments Aot, 1885. 


The Transfer of 
Property Aot (1892) 
Amendment Aot, 
1885. 

The Exolse and Sea 
Customs Law 
Amendment Aot, 
1885. 

An Aot to amend 
the Oudh Estates 
Aot, 1869. 

The Indian Tele- 
graph Aot, 1885. 

The Madras Civil 
Courts Aot, 1885. 


The Northern India 
Ferries Aot Amend- 
ment Aot, 1886. 

The Indian Con- 
traot Aot (1872) 
Amendment Aot, 
1896. 

The Births, Deaths 
and Marriages Re* 
gistration Aot, 1866. 

The Bengal Ten- 
anoy (Amendment) 
Aot, 1886. 

The Indian Crimi- 
nal Law Amend- 
ment Aot, 1886. 


An Aot to legalize 
the discharge by the 
Lieutenant - Gover- 
nor ot the North- 
Western Provinoes 
ot oertain fnnotlons 
of the Governor- 
General In Oounoil. 


So muoh as 
has not been 
repealed. 

So muoh as 
has not been 
repealed. 

Seotion 3. 


So muoh as 
has not been 
repealed. 

The whole. 


So muoh as 
has not been 
repealed. 


The whole. 


Seotion 2. 


So muoh ai 
has not been 
repealed. 
The whole. 


Bo muoh as 
has not been 
repealed. 


The whole 
of Chap- 
ter IV. 

The whole. 


So muoh as 
has not been 
repealed. 

The whole. 





1938 


Act No. 1 of 1938 

The Schedule ( contd .) 


Acts 5 


Year 

1 


No. 

Short title. 

Extent of ,, 
repeal. Yea ' 

No. 

Short title. 

2 

3 

4 1 

2 

3 


Extent of 
repeal, 

4 
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Part I — Central Aots (contd.) 


1866i XXII 


1866 


1867 


1887 


1867 


1887 


XXIII 


II 


III 


IX 


XVII 


1888 


XI 


1889 


1889 


1889 


IV 


1889 


1889 


1889 


1890 


1890 


VII 


VIII 


XVI 


VIII 


IX 


The Oudh Rent 
Aot, 1886. 


The Dekkban Agri- 
culturists’ R e 1 i e 1 
Act, 1686. 

The Sea Customs 
Aot (1678) Amend- 
ment Aot, 1867. 

The Indian Evi- 
dence Act (1872) 

Amendment Aot, 
1887. 

The Provincial 
Small Cause Courts 
Aot, 1887. 


Seotion 2. 1890 X 


So muoh as 
hasnot been 
repealed. 

So muoh as 
has not been 

repealed. 

The whole. 


1890 


1890 XX 


XVI 


So much of 
8eotion 2 as 
has not been 
repealed. 


The Punjab Land Beotion 2 
Revenue Aot, 1887. and the 

Sohedule. 

The Indian Tele- The whole, 
graph (Presldenoy- 
towne) Aot, 1888. 

The Metal Tokens Section 9. 1 1891 1 I 
Act, 1889. 1 yi| 


The Indian Mer- 8eotions 3, 
ohandise Marks Aot, 10 and 11. 
1889. 


1891 


The Coroners (Mad-| 
ras) Aot, 1889. 


So muoh as 
has not been 
repealed. 


1891 


The Succession So much as 
Certificate Aot, 1889. has not been 

repealed. 

The Bea Customs So muoh as 

Act (1878) Amend- has not been 

ment Aot, 1889. repealed. 
The Central Pro- So much as 

vinces Land-revenue has not been 
Aot, 1869. repealed. 

The Guardians and Seotions 2 
Wards Aot, 1890. and 52. 

The Sohe- 
dule. 


1891 


1891 


II 


III 


VII 


IX 


1891 


The Indian Rail- 
ways Aot, 1890. 


Seotions 2, 
149 and 150. 
The First 
Schedule. 


1891 


XII 


The Press and Re- 
gistration of Books 
Aot (1867) Amend- 
ment Act, 1690. 

The Births, Deaths 
and Marriages Regis- 
tration Aot (1866) 
Amendment Aot, 
1890. 

The North Western 
Provinoes and Oudh 
Aot, 1890. 


So muoh as 
has not been 
repealed. 


So muoh as 
has not been 
repealed. 


The Cattle Trespass 
Aot (1871) Amend* 
ment Aot, 1891. 

The Indian Chris- 
tian Marriage Aot 
(1872) Amendment 
Aot, 1891. 

The Indian Evi- 
dence Aot (1672) 

Amendment Aot, 
1891. 

The Indian Regis- 
tration of Ships Aot, 
(1841) Amendment 
Aot, 1891, 


The Indian Mer- 
chandise Marks and 
Sea Customs Aots 
Amendment Aot, 
1891. 


Beotion 8(1) 
— the words 
from “and 
in Part IV” 
(where they 
first ocour) 
to “shall be 
repealed.” 
Seotion 8 
(2). 

Seotion 9 

( 1 ). 

8eotionB38, 
44 to 47, 49 
and 51 to 53, 
Beotion 56. 
Seotions 57 
to 61. 

Bo muoh as 
has not been 
repealed. 

So muoh as 
has not been 
repealed. 


So muoh as 
hasnot been 
repealed. 


So much as 
has not been 
repealed. 


So muoh as 
has not been 
repealed. 


The Indian Crimi- 
nal Law Amend- 
ment Aot, 1891. 


The Amending Aot 

1891 . 


So muoh as 
has not been 

repealed. 


So muoh as 
has not been 
repealed. 
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Year 

No. 

Short title. 

Extent of 
repeal. 

Year 

No. 

1 

2 

3 

4 

1 

2 


Short title. 
3 


Extent of 
repeal. 

4 


Part I — Central Aots [contd,) 


Part I — Central Aots [contd,) 


1892 

1 IV 

The Court of WardB 
Aot (Bengal) Amend- 
ment Aot, 1892. 

1892 

VII 

The Madras City 
Civil Courts Aot, 
1892. 

1893 

I 

The Bankers’ Books 
Evidence Act, 1893. 

1894 

I 

The Land Acquisi- 
tion Aot, 1894. 

1694 

III 

The Indian Crimi- 
nal Law Amend 
ment Aot, 1894. 

1894 

IV 

Tho Amending Aot, 
1894. 

1894 

IX 

The Prisons Act 
1894. 

1894 

XIII 

• 

The Amending 
(Army) Aot, 1894. 

1896 

I 

The Presidency 
Small Cause Courts 
Aot, 1696. 

1896 

III 

The Indian Crimi- 
nal Law Amend- 
ment Aot, 1895. 

1895 

VI 

The Dekkhan Agri- 
culturists’ Boliel 
Aot, 1896. 

1896 

VII 

The Punjab Laws 
Aot Amendment 
Aot, 1895. 

1896 

VIII 

The Polioo Aot 
(1861) Amendment 
Aot, 1895 

1896 

XVI 

The Amending Aot, 
1695. 

1896 

VI 

Tho Indian PeDal 
Code A m e ndment 
Aot, 189*. 

1896 

VIII 

Tho Inland Bonded 
WarohouBOB Aot 

189 6. 


So muoh as 1 18961 IX 
has not been 
repealed. 


Seotion 12. 


1896 XI 


So muoh ae| 18961 XVII 
has not been 
repealed. 


So muoh of 
section 2 as 
has not been 
repealed. 


1897 I 


So muoh as 1 18971 V 
has not been 
repealed. 


So muoh as 
has not been 
repealed. 

Sect ion 2 
and the 
8ohedule. 

So muoh aa 
baa not been 
repealed. 

So muoh aa 
has not been 
ropealed. 

So muoh as 
has not been 
repealed. 


1897 VI 


1897 VIII 


1898 I 


1896 IV 


The whole. I 1S98 XI 


So muoh as | 18981 XII 
has not boen 
repealed. 

The whole. I 18991 III 


So muoh as 
has not been 1 16991 V 
repealed. 


Tho whole. 


1899 VI 


Seotion 3. 


1899 


IX 


The Indian Bail- 
ways Aot (1690) 
Amendment Aot, 
1696. 

The Legal Praoti 
tioners Aot, 1896. 

The Punjab Land- 
revenue (Amend- 
ment) Aot, 1896. 


So muoh aa 
has not been 
repealed. 


The whole. 


The whole. 


Seotions 2, 3 


The Publio Ser 
vants (Inquiries) Aot| and 4, 
(1860) Amendment 
Aot, 1897. 


The Amending Aot, 
1697. 


Sub- seotion 
(2) of seotion 
2 and the 
S eoond 
Schedule. 


The Negotiable In* So muoh as 
struments Aot has not been 
Amendment Aot, repealed. 
1697. 

The Reformatory 8eotions 2 
Schools Aot, 1697. and 3. 

The Stage-Carriages So muoh ai 
Aot (1861) Amend- has not been 
ment Aot, 1S99, repealed. 


The Indian Penal So mnoh as 
Code Amendment has not been 
Aot, 1898. repealed. 


The Central Provin- Seotion 100 
oes Tenanoy Aot, and the 
1698. Sohedule. 


The Central Pro 
vinoes Land-revenue 1 
Aot, 1898. 


The whole. 


Tho Presidency So mnoh as 
Small Cause Courts has not been 


Aot, 1699. 


Tho Indian Evi 
donee Aot, 1899. 


The Indian Con* 
traot Aot Amend- 
ment Aot, 1899. 

The Iodlan Arbi- 
tration Aot, 1899. 


repealed 


So mnoh aa 
baa not been 
repealed. 

The whole. 


Seotion 21. 




1938 


Act No. 1 op 1938 
The Schedule ( contd .) 


Acts 7 


1899 


X 


1899 


1899 


1899 


1899 


XI 


XII 


XVI 


XVIII 


1899 


1899 


1900 


XIX 


XXIV 


II 


1900 


1900 


VII 


XII 


1900 


1901 


1901 


1902 


XIII 


X 


XI 


1903 


VII 


The Carriers Act, 
1899, 


The Court-fees 
Amendment Act, 
1899. 

The Currenoy Note6 
Forgery Act, 1899. 


The Northern Iridia 
CaDal and Drainage 
(Amendment) A o t , 
1899. 

The Land Improve- 
ment Loan s (A m- 
endment) Aot, 1899. 


The Currenoy Con- 
version (Army) Aot, 
1899. 


The Central Pro- 
vinces Court of 
Wards Aot, 1899. 

The Transfer of Pro- 
perty Act, 1900. 


An Aot amending 
Aot XIX of 1899. 


The Bankers’ Books 
Evidence Aot, 1900. 


The Punjab Aliena- 
tion of Land Act, 

1900. 

The Court-fees 
(amendment) Aot, 

1901. 

The Amending Act. 
1901. 


So muoh as 
has not been 
repealed. 

So much as 
has not been 
repealed. 

So muoh as 
has not been 
repealed. 

8o much as 
has Dot been 
repealed. 


So much as 
has Dot been 

repealed. 


So muoh as 
has not been 
repealed. 


Seotion 41 
and the 
Sohedule. 


Year 

1 

No. 

2 

Short title. 

3 

Extent of 
repeal. 

4 

Year 

1 , 

No. 

2 

Short title. 

3 

Extent of 
repeal. 

4 

Part I — Central Aots ( contd .) 

Part I — Central Aots {contd,) 


1903 


190 


1904 


1901 


1906 


II 


XIII 


VI 


XV 


VI 


1906 


II 


1906 


IV 


1906 


The United Pro- 
vinces (Designation' 
Aot, 1902. 

The Amending Aot, 
1903. 


So muoh as 
has not been 
repealed. 1 1906 

So much as 
has not been 
repealed. 


8o muoh as 
has not been 

repealed. 
Seotion 22. 


1907 


VIII 


IV 


1908 


So muoh as 
has not been 
repealed. 

Seotion 3 
and the 8e- 
ooDd Sohe- 
dule. 


1908 


III 


1908 


The whole. 1 1908 


Seotion 3 
and the Se. 
cond Sohe- 
dule. 


1908 


IV 


XIII 


XV 


The Indian Post 
Office (Amendment) 
Act, 1903. 

The Lepers (Amend- 
ment) Act, 1903. 

The Transfer of 
Property (Amend- 
ment) Aot, 1904. 


The whole. 


The whole. 


The whole. 


The Indian 8tamp| The whole. 
(Amendment) Act. 

1904. 

The Court-fees The whole. 
(Amendment) Aot, 

1905. 


The Sindh Inoum- 
bered Estates! 
(Amendment) Act, 
1906. 


The whole. 


The Presid en oy So muoh as 
Bmall Cause Courts has not been 
Aot, 1906. repealed. 


The Indian Stamp 
(Amendment) Aot, 
1906. 

The Land Improve- 
ment and Agricul- 
turists’ Loans 
(Amendment) Aot, 

1906. 

The Eepealing and 
Amending (Rates 
and Cesses) Act, 

1907. 


The Legal Praoti 
tioners (Amend- 
ment) Aot, 1908. 

The Indian Trusts 
(Amendment) Act, 
1908. 

The Coroners 
(Amendment) Act, 
1908. 


The whole. 


So muoh as 
has not been 

repealed. 


The whole. 


The Central Pro- 
vinces Financial 
Commissioner’s Aot 
1908. 

The Indian Porte 
Act, 1908. 


So much as 
has not been 
repealed. 

The whole. 


So muoh as 
has not been 
repealed. 


Seotions 
5 and 6. 


4 , 


Seotions 69 
and Sohe- 
dule 2. 


8 Acts 


Act No. 1 of 1938 


A. I. R. 


The Schedule ( contd .) 


1 

Year 

No. 

Short title. 

Extent of Yeftr 
repeal. 

No. 

Short title. 

Extent of 
repeal. 

1 

2 : 

3 

4 1 

2 

3 

4 


Part I — Central Aots {contd.) 


19081 XYI 


1909 IV 


1910 III 


1910 VI 


1910 VII 


1910 XII 


1910 XIII 


1911 I 


1911 IV 


1911 V 


1911 IX 


1911 XI 


1911 XIII 


1911 XIV 


1911 XVI 


1912 I 


The Indian Regis- Seotion 93 1912 III 
tration Act, 1908. and the 

Sohedule. 

The Whipping Aot, Seotion 7. 1912 VII 

1909. 

The Indian Penal The whole. 

Code Amendment 
Aot, 1910. 


Part I — Central Acts {contd.) 

The Indian Poet The whole. 
Offioe (Amendment) 

Aot, 1912. 

The Bengal, Bihar Seotions 7 
and OrlBBa and and 8 and 
Ae6am Laws Aot, Bohedule E. 
1912. 


1912 IX 


The Indian Stamp The whole. 
(Amendment) Aot, 

1910. 


The Court-fees The whole. 1912 X 
(Amendment) Aot. 

1910. 

The Glanders and The whole. 1913 I 
Faroy Law Amend- 
ment Aot, 1910. 

The Prisons The whole. 1918 V 
(Amendment) Aot, 

1910 

The Opium (Amend- Seotions 2 1919 VIII 
ment) Act, 1911. and 3. 

The Indian Porte The whole. 
(Amendment) Aot, 

1911. 1914 I 


The Indian Tram- 
ways (Amendment) 
Aot, 1911. 

The Births, Deaths 
and Marriages Re- 
gistration (Amend- 
ment) Aot, 1911. 


The whole. 


1914 IV 


The whole 


1914 V 


The Indian Univer- The whole, 
sitles (Amendment) 1914 VI 

Aot, 1911. 


The Indian Chris 
tian Marriage 
(Amendment) Aot, 
1911. 


The whole. 


1914 VII 


The Court-feee The whole. 
(Amendment) Aot, 1914 X 

1911. 


The Bengal, Agra 
and Assam Civil 
Courts (Amendment) 
Aot, 1911. 


The whole 


1914 XI 


The Indian Btamp The whole. 1914 XII 
(Amendment) Aot, 

1912, 


The Presidency 
Small Cause Courts 
(Amendment) Aot, 
1912. 


The whole. 


The Indian Divorce The whole. 
(Amendment) Aot, 

1912. 


The Indian Extra- 
dition (Amendment) 
Aot, 1913. 


The whole. 


The White PhoB Seotion S. 
phorus Matohes Pro- 
hibition Aot, 1918. 

The Indian Oriml- The whole, 
nal Law Amend- 
ment Aot, 1913. 


The Code of Civil The whole. 
Procedure (Amend- 
ment) Aot, 1914. 

The Decentralize- So muoh as 
tion Aot, 1914. hasnot been 

repealed. 


The Negotiable In 
struments (Amend- 
ment) Aot, 1914. 

The Provincial 
Small Cause Courts 
(Amendment) Aot, 
1914. 

The Indian Tele- 
graph (Amendment) 
Aot, 1914. 


The whole. 


The whole. 


The whole. 


The Repealing and So muoh as 
Amending Aot, 1914. has not been 

repealed. 


The Indian Com- 
panies (Amendment) 
Aot, 1914. 


The whole* 


The Sea Customs The wholfc 
(Amendment) Aot, 

1914. 


1938 


Act No. 1 of 1938 
The Schedule ( contd .) 


Acts 9 


Year 

No. 

Short title. 

Extent of 
repeal. 

1 

2 , 

3 

4 


Part I — Central Aots (contd,) 


1914 


1914 


1914 


1914 


1916 


1916 


1916 


1916 


1916 


1916 


1916 


1916 


VI 


1916 


1917 


1917 


XII 


XIII 


X 


XIV 


1917 


XV 


XIII 

The Indian Life 
Assurance Com- 
panies (Amendment! 
Act, 1914. 

! The whole. 

i 

XIV 

The Indian Post 
Office and Telegraph 
(Amendment) Aot, 
1914. 

The whole. 

XV 

The Indian Army 
(Amendment) Aot, 
1914, 

The whole. 

XVII 

The Seoond Repeal- 
ing and Amending 
Aot, 1914. 

So muoh as 
has not been 
repealed. 

III 

The Foreigners 
(Amendment) Aot, 
1915. 

The whole. 

VII 

The Delhi Laws 
Aot, 1916. 

Seotion 7. 

IX 

The Sea Customs 
(Amendment) Aot, 
1915. 

The whole. 

XI 

The Repealing and 

Amending Aot, 1915. 

So muoh as 
has not been 

repealed. 

XIII 

The North-West 

'n ■ • 

Seotion 22. 


1918 


ary Act, 1916. 

The Indian Trusts 
(Amendment) Aot 
1916. 

The Indian Porte 
(Amendment) Aot. 
1916. 

The Indian Lunaoy 
(Amendment) Aot, 
1916. 

The Amending Aot, 
1916. 


The Indian Army 
(Amendment) Aot. 
1917. 

The Prevention oi 
Cruelty to Animals 
(Amendment) Aot. 
1917. 

The Indian Regis- 
tration (Amend 
ment) Aot 1917. 


1918 


IV 


XI 


1919 


VI 


The whole. 1919 VIII 


The whole. 1919 X 


The whole. 


1919 XIII 


So muoh as 

has not been 1 19191 XVII 
repealed. 


The whole. 


1919 XVIII 


Year 

1 

No. 

2 

Short title. 

3 

Extent of 
repeal. 

! 4 


Part I 

— Central Aots (contd,) 

1917 

XVII 

\ The Government 
Savings Banks 
(Amendment) Aot, 
1917. 

The whole. 

1917 

XXI 

The Indian Trusts 
(Amendment) Aot, 
1917. 

The whole. 

1917 

XXIII 

The Presidency 
Small Cauee Courts 
(Amendment) Aot, 
1917. 

The whole. 

1917 

XXIV 

The Repealing and 
Amending Act, 1917. 

So muoh as 
has not been 


The whole. 


1919 XX 


The whole. 1919 


XXI 


The Indian Coinage 
(Amendment) Aot, 
1918. 

The Indian Army 
(Amendment) Aot, 
1918. 


The Termination oi 
the Present War 
(Definition) Aot, 
1919. 

The Indian Oathe 
(Amendment) Aot, 
1919. 

The Negotiable In- 
struments (Amend- 
ment) Aot, 1919. 


repealed. - 
The whole. 


So muoh as 
has not been 
repealed. 


The whole. 


The whole. 


The Exoess Profits 
Duty Aot, 1919. 


The whole. 


The Sea Customs 
(Amendment) Aot, 
1919. 

The Land Acquisi- 
tion (Amendment) 
Aot, 1919. 

The Repealing and 
Amending Aot, 1919. 


The Indian Arms 
(Amendment) Aot. 
1919. 

The Indian Coinage 
(Amendment) Aot. 
1919. 


So muoh as 
has not been 
repealed. 


The whole. 


The whole. 


So much as 
has not been 
repealed. 

The whole. 


The whole, 


10 Acts 


Act No. 1 of 1938 


A. I. R 


The Schedule ( contd .) 


Year 1 

No. 

Short title. 

Extent of v _ 
repeal. Yeat 

No. 

Short title. 

Extent of 
repeal. 

1 

2 

3 

4 1 

9 

3 

4 


Part I — Central Aots (contd.) 

The whole 


1919 

XXIII 

The Cinematograph 
(Amendment) Aot, 
1919. 

1919 

XXVII 

Thelndemnity Aot, 
1919. 

1920 

II 

The Indian Army 
(Amendment) Aot, 
1920. 

1920 

VI 

The Inland Steam- 
vessels (Amend- 
ment) Aot. 1920. 

1920 

VIII 

The Dourine 
(Amendment) Aot, 
1920. 

1920 

IX 

The Glanders and 
Farcy (Amendment) 
Aot, 1920. 

1920 

XI 

The Presidency 
towns Insolvency 
(Amendment) Aot, 
1920, 

1920 

XXII 

The Lepers (Amend- 
ment) Aot, 1920. 

1920 

XXIV 

The Code of Civil 
Procedure (Amend- 
ment) Aot, 1920. 

1920 

XXV 

The Negotiable In- 
struments (Amend- 
ment) Aot, 1920, 

1920 

XXVI 

The Indian Llmi- 
tation and Code of 
Civil Pr ooedure 
(Amendment) Aot, 
1920. 

1920 

XXVII 

The Indian Motor 
Vehicles (Amend- 
ment) Aot, 1920. 

1920 

XXIX 

The Indian Patents 
and Designs 

(Amendment) Aot, 
1920. 

1920 

XXXI 

The Repealing and 
Amending Aot, 1920. 

1920 

XXXII 

The Post Office 
Cash Certificates 
(Amendment) A o t, 
1920. 

1920 

XXXVII 

Tho Indian Army 
(Amendment) Aot, 
1920. 


Part I — Central Acte (contd.) 
XXXVIII 


1920 


1920 


The whole 


The whole. 1 1920 


XXXIX 


The whole. 1 1920 


1921 


XLII 


XLIX 


The whole. 


1921 


The whole 


The whole 


1921 


1921 


The whole. 


1921 


The whole. 


1921 


The whole. 


Ill 


VII 


XI 


XII 


XIII 


1921 XV 


The whole. 


1921 


The whole. 


1921 


The whole. 


1922 


XVI 


XIX 


So muoh as 1 1922 
has not been 
repealed. 

The whole. 1 1922 


III 


So muoh as 
has not been 
repealed. 


1922 


VI 


The Devolution 
Aot, 1920. 

The Indian Elec- 
tions Offences and 
Inquiries Aot, 1920. 

The Indian Com- 
panies (Amendment) 
Aot, 1920. 

The Auxiliary Force 
Aot, 1920. 

The Indian Tea 
Cess (Amendment) 
Aot, 1921. 

The Code of Civil 
Procedure (Amend 
ment) Aot, 1921. 

The Calcutta Uni- 
versity Aot, 1921. 


The Indian Works 
of Defence (Amend- 
ment) Aot, 1921. 

The Negotiable In- 
struments (Amend- 
ment) Aot, 1921. 

The Carriers 
(Amendment) Aot, 
1921. 

The Indian Post 
Offioa (Amendment 
Aot, 1921. 

The Indian Penal 
Code (Amendment) 
Aot, 1921. 


The Land Acquisi- 
tion (Amendment) 
Aot, 1921. 

The Indian Eleo- 
trioity (Amendment) 
Aot, 1929. 

The Benares Hindu 
University (Amend- 
ment) Aot, 1922. 

Tho Indian Lunaoy 
(Amendment) Aot, 
1922. 

The Indian Limi 
tation (Amendment) 
Aot, 1929. 


So muoh as 
has not been 
repealed. 
The whole 
of Part I. 


The whole, 


Seotlon 35. 


The whole. 


The whole. 


The whole. 


So muoh aa 
has not been 
repealed. 

The whole. 


The whole. 


Tho whole. 


So muoh as 
has not been 
repealed. 

The whole. 


The whole. 


The whole. 


The whole. 


The whole 
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Acts 11 


Year 

1 


No. 

Short title. 

Extent of 
repeal. 

Year 

No. 

Short title. 

2 

3 

4 

1 

2 

3 


Part I — Central Aots {contd.) 


Extent of 
repeal. 

4 


1922 


1922 


1922 


1922 


XIV 


XV 


XVI 


1922 


1922 


1922 


1922 


XVII 


XVIII 


XIX 


XX 


XXI 


1923 


1923 


1923 


1923 


1923 


XI 


XII 


XIII 


XV 


XVI 


1923 


1923 


XVII 


XVIII 


The whole 


The whole 


The whole. 


The whole 


The whole. 


The whole. 


The Press Law Re- 
peal and Amend 
ment Aot, 1922, 

The Indian Porte 
(Amendment; Aot, 
1922. 

The Indian Extra. 
ditioD (Amendment) 
Aot, 1922. 

The Indian 
Museum (Amend* 
ment) Aot, 1922. 

The Negotiable In- 
struments (Amend- 
ment) Aot, 1922. 
The Court-fees 
(Amendment) Act, 
1922. 

The Parei Marriage 
and Divoroe 
(Amendment) Aot, 
1922. 

The O ffi o i a 1 
Trustees and Admi 
nistrator General’s 
Acts Amendment 
Act, 1922. 


The Repealing Somuchas 

?o.?q Amending Act ’ b as not been 

repealed. 

The Criminal Law Somuohas 
Amendment Act, hasnotbeen 

repealed. 


Part I — Central Aots [contd.) 


19231 XX 


1923 


192? 


1923 


XXVI 


XXVII 


XXIX 


1923 


The whole. 


1923 


The whole 


1923 


XXX 


XXXI 


XXXII 


1923 XXXIII 


1923 


XXXIV 


1923! XXXV 


The Married 
Women’s Property 
(Amendment) Act, 
1923. 

The Indian In- 
come-tax (Amend- 
ment) Aot, 1923. 

The Government 
Savings Banks 
(Amendment) Act. 
1923. 

The Prisoners 
(Amendment) Act, 
1923. 


The whole 


192° 


So much as 
has not been 

repealed. 
The whole. 


1923 


1923 


/The Indian Penal 
Code (Amendment) 
Act, 1923. 

The Code of Civil 
Procedure (Amend- 
ment) Act, 1923. 

The Indian In- 
come-tax (Further 
Amendment) Act, 
1923. 


The Code of Civil 
Procedure (Second 
Amendment) Act, 
1923. 

The Special Mar- 
riase (Amendment) 
Act, 1923. 

The Indian Terri- 
torial and Auxili- 
ary Forces (Amend- 
ment) Act, 1923. 


The Indian Lunacy 
(Amendment) Aot, 
1923. 

The Indian Army 
(Amendment) Aot, 
1923. 

The Gutohi 
Memons (Amend* 
ment) Aot, 1921. 

The Code of Crimi- 
nal Procedure (Fur- 
ther Amendment) 
Act, 1923. 


The whole 


The whole. 


The whole 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


XXXVII 


The whole. 1 1923 


The Code of Crimi. So muoh is 
nal Procedure (Am- hasnotbeeo 

19 D 23 m 6 n tJ A 0 ^Pealed. 


1923 


The Code of Crimi- 
nal Procedure ^Se- 
oond Amendment) 
Act, 1923. 

XXXVIII The Land Acquisi- 

tion (Amendment) 
Aot, 1923. 

XXXIX The Indian Ports 

(Amendment) Aot, 
1923. 

XL The Indian Elec- 

fc r i o i t y (Amend- 
ment) Aot, 1923. 

XLI The Charitable and 

Religious Trusts 
(Amendment) Aot, 
1923. 


So muoh as 
has not been 
repealed. 


The whole 


The whole. 


The whole. 


The whole 



12 Acts 


Act No. 1 of 1938 
The Schedule ( contd .) 


A. I. B. 


Year 

No. ' 

Short title. 

Extent of Year 
repeal. 

No. 

Short title. 

1 

2 

3 

4 1 

2 

3 


Extent of 
repeal. 

4 


Part I — Central Acts {contd*) 

The who le 1 1926 


Part I — Central Aota {contd*) 


1923 

XLIII 

The Indian Stamp 
(Amendment) Act, 
1923. 

1924 

I 

The Indian Cotton 
Cess (Amendment) 
Act. 1924. 

1924 

VII 

The Repealing and 
Amend i n g Aot, 
1924. 

1924 

X 

The Indian Coinage 
(Amendment) Aot, 
1924. 

1924 

XI 

The Indian Income- 
tax (Amendment) 
Aot, 1924. 

1924 

XV 

The Indian Motor 
Vehioles (Amend- 
ment) Aot, 1924. 

1924 

XVI 

The Indian Post 
Office (Amendment) 
Aot, 1924. 

1924 

XVII 

The Imperial Bank 
of India (Amend- 
ment) Aot, 1924. 

1924 

XVIII 

The Indian Criml 
nal Law Amend- 
ment Act, 1924. 

1925 

I 

The Indian Mer- 
o h a n t Shipping 
(Amendment) Aot, 
1925. 

1926 

V 

The Indian In* 
oome-tax (Amend- 
ment) Aot, 1925. 

1926 

VII 

The Cantonments 
(Amendment) Aot, 
1925. 

1925 

VIII 

The Obscene Publi- 
cations Aot, 1925. 

1925 

IX 

The Indian Ports 
(Amendment) Aot, 
1926. 

1925 

X 

The Cantonments 
(H o u s e-A oo o m- 
modation Amend- 
ment) Aot, 1926. 

1926 

XI 

, 

Tho Indian Mer- 
o h a n t Shipping 
(Second Amend- 
ment) Aot, 1925. 


The whole. 1 1926 


So much as 
bas not been 
repealed. 

The whole. 


XV 


XVI 


XVII 


1926 XVIII 


The whole. 


1925 XX 


The whole. 


1925 XXI 


The whole. 


1925 XXIII 


The whole. 


1925 XXIV 


The Indian Stamp 
(Amendment) Act, 
1925. 

The Indian 
I n o o m e-tax (Se- 
cond Amendment) 
Aot, 1925. 

The Prisons 
(Amendment) Aot, 

1 1926. 

The Indian Cotton 
Cess (Amendment 
Aot, 1926. 


The Code of Civil 
Procedure (Amend- 
ment) Aot, 1925. 

The Religious 
Endowments (Am- 
endment) Aot, 1925. 

The Legislative 
Members Exemp- 
tion Aot, 1925. 

The Sikh Gurd 
waras (Supplemen- 
tary) Aot, 1925. 


The whole 


The whole* 


The whole* 


The whole. 


The whole. 


1925 XXVII 


The Opium (Am- So much as 


The whole* 


The whole* 


The whole* 


Seotion 3* 


The whole. 


1926 XXVIII 


The whole. 


1925 XXIX 


The whole. 


1925 


The whole. 


1926 


The whole. 


1925 


XXX 


XXXII 


The whole. 


1925 


1925 


XXXIII 


XXXIV 


! endment) Aot, 1925. 


The Provident 
Funds (Amend- 
ment) Aot, 1925. 

The Indian Penal 
Code (Amendment) 
Aot, 1925. 

The Indian Limita- 
tion (Amendment) 
Aot, 1925. 

The Oudh Courts 
(Supplemen t a r y) 
Aot, 1925. 

The Criminal Tribes 
{Amendment) Aot, 
1925. 


The Cotton Trans- 
port (Amendment) 
Act, 1925. 


has not been 
repealed. 

The whole* 


The whole* 


The whole* 


The whole* 


The whole* 


XXXVI 


The Indian Ports 8omuchaa 
(Amendment) Aot, has not been 
1925. i repealed. 


The whole* 
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Acts 13 


Year 

No. 

Short title. 

Extent of (Year No. 
repeal. j i 

Short title. 

1 

2 

3 

4 1 2 

3 


Extent of 
repeal. 

4 


Part I — Central Aots {contd.) 
XXXVII 


1925 


1925 


1926 


1926 


The Repealing and 
Amending Act, 1925. 


XXXVIII I The Transfer of 

Property (Amend- 
ment) Act, 1925. 


The Bmall Cause 
Courts (Attachment 
of Immovable Pro- 
perty) Act, 1926. 


So much as 
has not been 
repealed. 


Part I 
1926 XXV 


The whole. 1 1926 


1926 


II 


IV 


1926 


1926 


1926 


1926 


1926 


1926 


1926 


1926 


1926 


VI 


IX 


XIII 


XIV 


XV 


XVIII 


1928 


XXIV 


The Code of Cri- 
minal Procedure 
(Amendment) Act, 
1926. 

The Guardiansand 
Wards (Amend- 
ment) Act, 1926. 

The Indian Lunacy 
(Amendment) Act, 
1926. 


The whole 


1926 


XXVII 


XXVIII 


1926 


8o much as 
has not been 
repealed. 


So muoh as 
has not been 
repealed. 

The whole. 


XXIX 


1926 


1926 


1926 


The Code of Civil The whole. 
Procedure (Amend- 
ment) Act, 1926. 


1926 


XXX 


XXXI 


XXXII 


XXXIII 


The Insolvency The whole. 

ia?« endme nt) Acfc » 1 19261 XXXV 

i y 


The Code of Cri-| 
minal Procedure 
(Second Amend- 
ment) Act, 1926. 


The whole 


1926 XXXVI 


The Indian Regis- The whole, 
tration (Amend- | ig 2 6| XXXIX 

ment) Act, 1926. 


The Madras Civil The whole. 
Courts (Amend- 
ment) Act, 1926. 


1926 XL 


— Central Aots [contd.) 

The Indian Divoroe| The whole. 
(Amendment) Aot, 

1926. 

I 

The Transfer of The whole. 
Property (Amend- 
ment) Aot, 1926. 


The Legal Practi- 
tioners (Amend- 
ment) Aot, 1926. 

The Madras Civil 
Courts (Seoond Am 
endment) Act, 1926. 


The whole. 


1927 I 


The whole. 


1927 II 


The Code of Civil So muoh as 
Prooedure (Seoond has not been 
Amendment) Aot, repealed. 

•Ly 


1927 


The Indian Inoome- 
tax (Amendment) 
Aot, 1926. 


The whole. 1927 


VI 


The Usurious 
Loans (Amend- 
ment ) Act, 1926. 

The Workmen’s 
Compensation (Am- 
endment) Aot, 1926. 

The Negotiable In- 
struments (Interest) 
Aot, 1926. 

The Indian Evi- 
dence (Amendment) 
Aot, 1926. 

The Administrator 
General’s (Amend- 
ment) Aot, 1926. 


The Indian Com- 
panies (Amendment)l 
Aot, 1926. 

The Cantonments 
(Amendment) Act, 
1926. 


The Code of Cri- 
minal Procedure 
(Third Amendment) 
Aot, 1926. 

The Provinoial In- 
solvency (Amend- 
ment) Aot, 1926. 


The whole. 


The whole. 


So muoh as 
has not been 
repealed. 

The whole. 


The whole 


The whole. 


The whole. 


The whole. 


The Indian Succes- 
sion (Seoond Am- 
endment) Aot, 1926. 

The Indian Limi- 
tation (Amendment) 
Aot, 1927. 

The Indian Regis- 
tration (Amend- 
ment) Aot, 1927. 

The Indian Finance 
Aot, 1927. 


The Madras Salt 
(Amendment) Aot, 
1927. 


So muoh as 
has not been 
repealed. 


The whole. 


The whole. 


The whole. 


So muoh as 
has not been 
repealed. 

The whole. 


14 Aots 


Act No. 1 of 1938 


A. I. R. 


The Schedule icontd.) 


Year 

No. 

Bhort title. 

j Extent of 
repeal. 

Year 

No. 

Short title. 

1 ! 

2 

3 

4 

1 

2 

3 


Extent of 
repeal. 

4 


Part I — Central Aots ( contd .) 


1927 

VII 

The Provident 
Funds (A mend- 
ment) Act, 1927. 

The whole, i 

1927 

XXVIII 

1927 

VIII 

The Sea Customs 
(Amendment) Aot, 
1927. 

The whole. 

1927 

XXX 

1927 

IX 

The Indian Limi- 

The whole. 

1928 

II 



tation (Second Am- 
endment) Aot, 1927. 




1927 

X 

The Repealing aBd 

So much as 

1928 

III 



Amendiug Aot, 1927. 

has not been 
repealed. 



1927 

XI 

The Insolvency 
(Amendment) Act, 

The whole. 

1928 

IV 



1927. 




1927 

XIII 

The Indian Bar 

The whole. 

1926 

VI 



Oounoils (Amend- 
ment) Aot, 1927. 




1927 

XIV 

The Indian Mer- 
ohant Shipping 

Amendment) Aot, 
1927. 

The whole. 

1929 

IX 

1927 

XV 

The Indian Divorce 
(Amendment) Aot, 
1927. 

The whole. 

1928 

X 

1927 

XVII 

The Indian Light- 

Seotion 22 

1928 

XI 



house Aot, 1927. 

and the 
Sohedule. 



1927 

XVIII 

The Indian Succes- 
sion (Amendment) 
Aot, 1927. 

The whole. 

1928 

XIV 

1927 

XIX 

T h o Presidenoy- 
towns Insolvency 
(Amendment) Aot, 

The whole. 

1928 

XV 



1927. 


1928 

XVI 

1927 

XXI 

The Indian Securi- 
ties (Amendment) 
Aot, 1927. 

The whole. 

1928 

i XVIII 

1927 

XXII 

TheSooieties Regis- 
tration (Amend- 
ment) Aot, 1927. 

The whole. 

1926 

1 XIX 

1927 

XXV 

The Criminal Law 
Amendment Aot, 
1927. 

The whole. 

1925 

) I 

1927 

XXVI 

The Cantonments 
(Amendment) Aot 
1927. 

The whole. 

1925 

) III 

1927 

XXVII 

The Indian Emi* 

■ Tho whole. 

• 




gratlon (Amend- 
ment) Aot, 1927. 

• 




The whole. 


Part I — Central Aots {contd,) 

The Indian In-| The whole, 
come-tax (Amend- 
ment) Act, 19*7. 

The Indian Divorce 
(Second Amend- 
rneDt) Aot, 1927. 

The Indian Seouri- 
t i e s (Amendment) 

Aot, 1928. 

The Indian In- 
come-tax (Amend- 
ment) Aot, 1928. 

The Inland Bonded 
Warehouses (Am- 
endment) Aot, 1928. 


The whole 


The whole 


The whole, 


The Indian Mer- 
chant Shipping 
(Amendment) Aot, 
1928. 

The Indian Terri- 
torial Force (Am- 
endment) Aot, 1928. 

The Auxiliary 
Forco (Amendment) 
Aot, 1928. 

The Chittagong 
Port (Amendment) 
Aot, 1928. 

The Indian Succes- 
sion (Amendment) 
Aot, 1928. 


The Indian Trade 
Unions (Amend- 
ment) Aot, 1928. 

The Indian Income- 
tax (Amendment) 
Aot, 1928. 

The Repealing and 
Amending Aot, 
1928. 

The Madras Salt 
(Amendment) Aot, 
1928. 


The Indian Limita- 
tion (Amendment) 
Aot, 1929. 

The Presidency 
Towns Insolvency 
(Amendment) Aot 
1929. 


he whole. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


So mu oh ae 
has not been 
repealed. 

The whole. 


m 

The whole. 


The whole. 


1938 


Act No. 1 of 1938 
The Schedule [contd.) 


Acts lg 


Year 

1 

No. 

2 

Short title. 

3 

Extent of 
repeal. 

4 

Year 

1 

No. 

2 

Short title. 

3 i 

Extent of 
repeal. 

4 

Part I — Central Acts (contd,) 

Part I Central Acts ( conid .) 


1929 


1929 


1929 


1929 


1929 


1929 


1929 


IX 


XI 


XII 


XIII 


XIV 


XV 


XVII 


1929 


1929 


1929 


1980 


1930 


1930 


1930 


XVIII 


XX 


XXI 


II 


III 


IV 


The Indian Boilers 
(Amendment) Aot, 
1929. 

The Bengal Pilot 
Servioe (Centraliza- 
tion of Administra- 
tion) Aot, 1929. 


The Indian In- 
come-tax (Provi- 
dent Funds Relief) 
Aot, 1929. 

The Indian Terri- 
torial Foroe (Am- 
endment) Aot, 1929. 


The Indian. Cotton 
Ces-i (Amendment) 
Aot, 1929. 

The Indian Regis- 
tration (Am e n d - 
ment) Aot, 1929. 

The Guardians and 
Wards ( A mend* 
ment) Aot, 1929. 

The Indian Succes- 
sion (Amendment) 
Aot, 1929. 

The Transfer of 
Property (Amend- 
ment) Aot, 1929. i 

The Transfer of 
Property (Amend- 
ment) Supplemen- 
tary Aot, 1929. 


The Provident 
Funds (Amend- 
ment) Aot, 1930, 

The Dangerous 
Drugs Aot, 1930. 


The whole 


The whole 


1930 


1930 


The whole. 


1930 


The whole. 


The whole. 


The whole. 


The whole. 


1930 


1930 


1930 


VI 


VII 


vm 


IX 


x 


1930 


1930 


u 


The whole. 


The whole. 


The Indian Sale of 
Goods Aot, 1930. 

The Indian Con- 
traot (Amendment) 
Aot, 1930. 


Seotions 2, 
3, 4, 5, 6, 7, 
8, 9, 10, 11, 
12, 13 and 
14. 

The whole. 


Seotion 40 
and somuoh 
of Schedule 
II as has 
not been re- 
pealed. 


Seotion 65. 


The whole. 


1930 


1930 


XIII 


XIV 


XVI 


XIX 


1930 


1930 


1930 


1930 


1930 


XX 


XXI 


XXII 


XXIII 


XXIV 


The Transfer of 
Property (Amend- 
ment) Aot, 1930. 


The whole. 


The Prisons (Am- The whole, 

endmeut) Act, 1930. 


The Indian Patents 
and Designs (Am-| 
endment) Aot, 1930. 


The whole 


The Repealing and So much as 
Amending Aot, 1930. has not been 

repealed. 


The Cantonments, 
( H o u s e-Aooomme- 
datiou Amendment) 
Aot, 1930. 


The whole. 


The Insolvenoj | The whole. 
Law -(Amendment) 

Act, 1930. 


The Inland Steam- 
vessels (Amend- 
ment) Aot, 1930. 

The Indian Rail-1 
ways (Amendment) 
Aot, 1930. 


The Transfer of 
Property (Amend- 
ment) Supplemen- 
tary Aot, 1930. 

The Indian Com- 
panies (Amend ment) 
Aot, 1930. 

The Destructive 
Insects and Pests 
(Amendment) Act, 
1920. 

The Iudian In- 
oome-tax (Amend-1 
ment) Aot, 1930. 

The Iudian In- 
oome-tax (Seoond 
Amendment) Aot, 
1930. 


The Indian In- 
oome-tax (Third 
Amendment) Aot. 
1930. 

The Indian Lac 
Cess Aot, 1930. 


The whole. 


The whole. 


The whole. 


Seotion 2. 


The whole. 


The whole 


The whole, 


The whole. 


Seotion 11. 



16 Aots 


Act No. 1 of 1938 
The Schedule (contd.) 


A. I. R. 


Yea! 

1 

: No. 

2 

Short title. 

3 

Extent of 
repeal. 

4 


Part I — Central Aots [contd.) 

193C 

I XXV 

The Negotiable In- 
struments (Amend- 
ment) Aot, 1930. 

The whole. 

193C 

l! XXVI 

The Iudlan Forest 
(Amendment) Aot, 

! 1930. 

The whole. 

f 

1930 

I XXVII 

The Indian Tele- 
graph (Amendment) 
Act, 1930. 

The whole. 

1930 

1 XXVIII 

The Bombay Civil 
Courts (Amen d- 
ment) Aot, 1930. 

The whole. 

1930 

XXIX 

The Benares Hindu 
University (Amend- 
ment) Aot, 1930. 

The whole. 

1931 

IV 

Tbo Indian In- 
oome-tax (Amend- 
ment) Aot, 1931. 

The whole. 

1931 

V 

The Indian Terri- 
torial Foroe (Am- 
endment) Aot, 1931. 

The whole. 

1931 

VI 

The Auxiliary Foroe 
(Amendment) Aot, 
1931. 

The whole. 

1931 

VII 

The Cantonments 
(Amendment) Aot, 
1931. 

The whole. 

1931 

VIII 

The Iudlan Naval 
Armamont (Amend- 
ment) Aot, 1931. 

The whole. 

1931 

IX 

The Indian Mer- 
o h a n t Shipping 
(Amendment) Aot, 
1931. 

The whole. 

1931 

X 

The VlzaRapatam 
Port Aot, 1931. 

The whole. 

1931 

XI 

The Indian Ports 
(Amendment) Aot, 
1931. 

The whole. 

1931 

XII 

The Indian Re- 
serve Forces (Am- 
endment) Aot, 1931. 

The whole. 

1931 

XVI 

The Provisional 
Oollootlon of Taxes 
Aot, 1931. 

Seotion 6. 

1981 

XVII 

The Indian Suo- 
oession (Amend- 
ment) Aot, 1981. 

The whole. 


Year 

1 

No. 

2 

Short title. 

3 

Extent of 
repeal. 

4 


Part I 

— Central Aots (contd,) 

1931 

XVIII 

The Aligarh Mus- 
lim University (Am- 
endment) Aot, 1931. 

The whole. 

1931 

XIX 

The Land Customs 
(Amendment) Aot, 
1931. 

The whole. 

1932 

I 

Tho Indian Com- 
panies (Supplemen- 
tary Amendment) 
Aot, 1932. 

The whole. 

1932 

VII 

The Salt Additional 
Import Duty (Ex- 
tending) Aot, 1932. 

The whole. 

1932 

VIII 

The Bengal Cri- 
minal Law Amend- 
ment (Supplemen- 
tary) Aot, 1932. 

Seotion 5. 

1932 

IX 

The Indian Part- 
nership Aot, 1932. 

Seotion 73 
and Sohe- 
dule II. 

1932 

X 

The Code of Civil 
Procedure (Amend- 
ment) Aot, 1982. 

The whole. 

1932 

XIII 

The Sugar Industry 
(Proteotion) Aot, 
1932. 

Seotion 2 
and the 
Sohedule. 

1932 

XIV 

The Indian Air 
Foroe Aot, 1932. 

Seotion 130 
and the 
Sohedule. 

1932 

XVI 

The Indian Emi- 
gration (Amend- 
ment) Aot, 1932. 

The whole. 

1932 

XVII 

The Cantonments 
(Amendment) Aot, 
1932. 

The i whole. 

1932 

XVIII 

TheAnoieut Monu- 
ments Preservation 
(Amendment) Aot, 
1932. 

The whole. 

1932 

XIX 

The Trade Disputes 
(Amendment) Aot, 
1932. 

The whole. 

1932 

XX 

The Port HajCom- 
mittees Aot, 1932. 

. Seotion 24. 

1932 

XXI 

The Code of Cri- 
minal Pro oe dure 
(Amendment) Aot 
1932. 

• The whole. 

j 

> 


1938 


Act No. 1 of 1938 
The Schedule (< contd .) 


Acts 17 


Year 
1 


1932 


No. 

2 

Short title. 

3 1 

Extent of 
repeal. 

4 

Year 

1 

No. 

2 

Short title. 

3 

1 Extent of 
repeal. 

4 

Part I 

XXIII 

— Central Aots (con, 

The Criminal Law 
Amendment Aot, 1 
1932. 

td.) 

Seotions 11, 
12, 13, 14 

and 16. 

1934 

Part I 

V 

— Central Acts ( contd .) 

The Indian Medi-| The whole, 
cal Council (Amend- 
ment) Aot, 1934. 


1933 III 


1933 


1933 


1933 


1933 


X 


XI 


XII 


XV 


1933 


1933 


XVI 


XVIII 


1933 


1933 


1933 


XIX 


XXI 


XXII 


1933 


1933 


1933 


1934 


XXV 


XXVI 


XXVIII 


III 


The Indian Forest 
(Amendment) Aofc 
1933. 

The Auxiliary Force 
(Amendment) Aot, 
1933. 

The Indian Mer- 
chant Shipping 
(Amendment) Aot 
1933. 

The Indian In- 
come-tax (Amend- 
ment) Aot, 1933. 

The Workmen’s 
Compensation (Am- 
endment) Act, 1933. 

The Land Acquisi- 
tion (Amendment) 
Aot, 1933. 

The Indian In- 
oome-tax (Seoond 
Amendment) Aot 
1933. 

The Indian Hail- 
ways (Amendment) 
Aot, 1933. 


The whole 


1934 


The whole. 1 1934 


XVII 


The whole. 1 1934 


XVIII 


The whole. 


1934 


1934 


XXI 


The whole 


1934 


The whole. 


XXII 


XXIV 


XXIX 


1934! XXX 


The Indian Arbi- 
tration (Amend- 
ment) Aot, 1933. 

The Cantonments 
(Hous e-Accommo- 
dation Amendment) 
Aot, 1933. 


The Indian Mer- 
o h a n t Shipping 
(Second Amend- 
ment) Act, 1933. 

The Dangerous 
Drugs (Amendment) 

Aot, 1933. 

The Indian Tariff 
(Second Amend 
ment) Aot, 1933. 


The whole 


1934 


The whole 


1934 


XXXIII 


XXXIV 


The whole. 


1934 XXXV 


The whole. 1935 I 


The whole. 


1936 III 


1935 VI 


The whole 


The Imperial Bank 
of India (Amend- 
ment) Aot, 1934. 
1938 Aots/3 & 4 


So much as 
has not been 

repealed. 

The whole. 


1936 VII 


The Negotiable In- 
struments (Amend- 
ment) Aot, 1934. 

The Indian Trusts 
(Amendment) Aot, 
1934. 

The Sea Customs 
(Amendment) Aot, 
1934. 


The whole. 


The whole. 


The whole. 


The Indian Airoraft Seotion 20. 

Aot, 1934. 


The Repealing and 

Amending Aot, 1934. 

The Indian Inoome- 
tax ( Amendment ) 
Aot, 1934. 

The Petroleum Aot, 
1934. 


The Indian Army 
( Amendment ) Aot, 
1934. 


8o much as 
has not been 

repealed. 

The whole. 


Seotion 32 
and the 
Schedule. 

The whole. 


The Indian 
( Disoipline ) 
1934. 


Navy Seotion 4 
Aot, and the 
Seoond 
8ohedule. 

The Amending Aot ; The whole, 
1934. 


The whole. 


The Indian Natu- 
ralization (Amend-| 
ment) Aot, 1935. 


The Indian Tea The whole. 
Cess (Amendment) 

Aot, 1935. 


The Aligarh Mus-| 
lim University 
(Amendment) Aot 
1935. 


Tne whole. 


1935 VIII 


The Indian Army The whole. 

(Amendment) Aot, 

1935. 


The Central Pro- 
vinces Courts (Sup- 
plementary) i, Aot. 
1935* 


The, whole 


18 Acts 


Act No. 1 op 1938 
The Schedule ( contd .) 


A. 1. Re. 


Year 

No. 

Short title. 

Extent of y 
repeal. * ear 

No. ' 

Short title. 

1 

2 

3 

4 1 

2 

3 


Extent of 
repeal. 

4 


Part I — Central Acts ( concld ).) 


Part II — Regulations ( contd .) 


1935 


1936 


1936 


IX 


X 


XI 


1876 


III 


1880 


1883 


1884 


1884 


1886 


II 


[II 


II 


1887 


1888 


XIII 


1889 


1891 


1892 


1893 


1893 


II 


VII 


III 


IX 


The Provincial 
Small Cause Courts 
(Amendment) Aot, 
1935. 


The whole. 1 1896 


The Provincial In* | The whole, 
solvenoy (Amend- 
ment) Aot, 1936. 


1896 


VIII 


IX 


The Factories 
(Amendment) Aot, 
1936. 

PART II. 
REGULATIONS. 


The Andaman and Seotion 2. 
Nioobar Islands Re- 
gulation, 1876. 


The whole. 1898 II 


1899 I 


1899 


The Assam Frontier 
Traots Regulation, 
1890. 

The Sylhot and 
Oaohar Rural Police 
Regulation, 1883. 

The Andaman and 
Nioobar Islands Re- 
gulation, 1884. 

The Assam Frontier 
Traots Regulation, 
1884. 

The Sonthal Par- 
ganas Rent Regula- 
tion, 1886. 

The Hazara Ten- 
ancy Regulation, 
1887. 

The Ajmer Govern- 
ment Wards Regu- 
lation, 1888. 

The Assam Land 
and Revenue Regu- 
lation, 1889. 

The Assam Forest 
Regulation, 1891. 

The Sindh Frontier 
Regulation, 1892. 

The Sonthal Par- 
ganas Justice Regu- 
lation, 1893. 


The Ajmer Amend- 
ing Regulation, 
1893. 


So muoh as 
has not been 
repealed. 

So muoh as 1 1901 
has not been 
repealed. 

The whole. 1 1901 


III 


III 


The whole. 1 1904 I 


Seotions 4 
and 28. 


Seotion 2. 


1904 


Seotion 2. 


1904 


III 


The whole. 


1906 II 


Seotion 2 


Seotion 

( 2 ). 


2 


1906 


Seotion 24. 


IV 


1906 I 


So muoh as 
has not been 
repealed. 


The British Balu- 
ohistan Criminal 
Justioe Regulation, 
1896. 

The British Balu- 
ohlstan Civil Justioe 
Regulation, 1896. 

The Assam Frontier 
Traots Regulation 
(1889) Amendment 
Regulation, 1893. 


Seotion 2. 


Seotion 2 
and the 
Sohedule. 

The whole. 


The Coorg Land Seotion 2 
and Revenue Regu- and the 
lation, 1899. First Sohe- 

dule. 


So much as 
has not been 


The Sonthal Par- 
ganas Justice and 
Laws Regulation, repealed. 
1899. 


The Coorg Courts Seotion 20 
Regulation, 1901. and the 

Sohedule. 

The Frontier', Seotion 64. 
Crimes Regulation,' 

1901. 

A Regulation to The whole, 
provide for oertaln; 
modifications in the 
Punjab Alienation 
of Land Aot, 1900, 
in its application to 
the North-West 

Frontier Province. 


The Hazara Ten* 
anoy (Amendment) 
Regulation, 1904. 


The whole. 


The North-West Seotion 3. 
Frontier Province 
Court of Wards 
Regulation, 1904. 

The Assam Landi The whole, 
and Revenue 

(Amendment) Regu- 
lation, 1905. 


The Ooorg Courts 
(Amendment) Regu- 
lation, 1905. 

The North-West 
Frontier Provinoe 
Law and Justioe 
(Amendment) Regu- 
lation, 1906. 


The whole. 


The 1 whole, 



1938 


Act No. 1 of 1938 
The Schedule ( contd .) 


Acts 19 


Year 

1 

1907 II 

1907 III 

1907 IV 

1907 Y 

1908 I 

1908 III 

1908 IV 

1911 I 

1911 IV 

1911 V 

1912 II 

1912 III 

1912 IY 

1912 Y 


No. 

2 


Short title. 

1 

Extent of I ,, 
repeal. Year 

No. 

Short title. 

1 3 

4 1 

2 

3 


Extent of 
repeal. 

4 


Part II — Regulations [contd.) 


The Coorg Munioi-| Seotion 167. 
pal Regulation, 

1907. 


1913 


The Sonthal Par-! 
ganas Rent(Amend-l 
menfc) Regulation, 

1907. 

The Coorg Land 
and Revenue (Am- 
endment) Regula- 
tion, 1907. 


The Ajmore Land 
and Revenue (Am- 
emdment) Regula- 
tion, 1907. 

The Coorg Land 
and Revenue (Am- 
endment) Regula- 
tion, 1908. 


The whole. 1 1914 


II 


The whole. 1916i II 


The whole. 1 1919 


The whole. 


1919 


The Sonthal Par- 
ganas Settlement 
(Amendment) Regu- 
lation, 1908. 

The Andaman and 
Nioobar Islands Re- 
gulation, 1908. 

The North-West 
Frontier Gazette 
Regulation, 1911. 

The Coorg Land 
and Revenue (Am- 
endment) Regula- 
tion, 1911. 

The Coorg Distriot 
Fund (Amendment) 
Regulation, 1911. 


The North-West 
Frontier Provinoe 
Law and Justice 
(Amendment) Regu- 
lation, 1912. 

The Assam Forest 
(Amendment) Regu- 
lation, 1912. 

The Sonthal 
Parganas Justice 
(Amendment) Re- 
gulation, 1912. 

The British 
Baluohistan Forest 
(Amendment) Re- 
gulation, 1912. 


II 


Seotions 2, 
4, 6, 8, 9 
and 10. 


The whole. 


1919 


III 


1919 IY 


The whole. 


1920 II 


So muoh as 
has not been 
repealed. 


The whole. 


1920 IY 


1921 III 


So muoh as 
has not been 
repealed. 1 19211 IY 


The whole. 


1922 I 


The whole 


1923 II 


The whole. 11925 


IV 


Part II — Regulations [contd,) 

The Coorg Distrlc t| The whole. 
( Fund (Amendment) 

Regulation, 1913. 


The Ajmer Repeal- 


So much as 


ing and Amending has not been 


Regulation, 1914. 

The Andaman and 
Nicobar Islands 
(Amendment) Re- 
gulation, 1915. 

The North-West 
; Frontier Province 
Law and Justice 
(Amendment) Regu- 
lation, 1919. 

The British Balu- 
chistan Criminal 
and Civil Justice 
(Amendment) Regu- 
lation, 1919. 


The Hazara Upper 
Tanawal (Amend- 
ment) Regulation, 
1919. 

The Hazara Forest 
(Amendment) Regu- 
lation, 1919. 

The British Balu- 
ohistan Civil Justice 
(Amendment) Regu- 
lation, 1920. 

The Chittagong Hill 
Traots (Amendment) 
Regulation, 1920. 

The British Balu- 
chistan Bazars 
(Amendment) Regu- 
lation, 1921. 


The Ajmer Land 
and Revenue (Am- 
endment) Regula- 
tion, 1921. 

The Assam Forest 
(Amendment) Regu- 
lation, 1922. 

The Coorg Courts 
(Amendment) Regu- 
lation, 1923. 


repealed. 
The whole. 


Seotion 2. 


Seotions 
and 3. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


The Chittagong 
HtllTraot8 (Amend- 
ment) Regulation, 
1925. 


The whole. 


The whole. 


Year; No. 


Short title. 
3 


Extent of 
repeal. 

4 


Year 


No. 


Short title. 


Extent of 
repeal. 

4 ' 


Part II — Regulations ( contd .) 


19261 V 


1925 VI 


1925 VII 


19261 I 


1926 HI 


1926 IV 


1926 V 


1926 VII 


1926 VIII 


1927 II 


1927 HI 


1928 I 


The Bengal Eastern 
Frontier (Amend- 
ment) Regulation, 
1925. 


The whole. 1 19281 V 


The Ajmer-Merwara SeoMon 2 
Municipalities Re- and the 
gulation, 1925. First Sche- 
dule. 


1930 I 


The Sonthal Par- 
ganas Settlement 
(Amendment) Regu- 
lation, 1925. 


The whole. 1 1930 III 


The Laooadlve So muoh as 
Islands and Miniooj hasnotboen 
(Amendment) Regu- repealed, 
lation, 1926. 


1930 VI 


Part II — Regulations ( concld .) 

The Frontier Crimes The whole, 
(Amendment) Regu- 
lation, 19.8. 

The Andaman and The whole. 
Nioobar Islands 
(Amendment) Regu- 
lation, 1930. I 


The Andaman and The whole. 
Nioobar Islands 
(S e o o n d Amend- 
ment) Regulation, 

1930. 

The Panth Piploda The whole. 
Laws (Amendment) 

Regulation, 1930. I 


The Andaman and 
Nioobar Islands 
(Land-tenure) Regu- 
lation, 1926. 


Section 27. 


1930 VII 


The North-West So muoh as 
Froutier Province has not been 
Law and Justioe repealed. 
(Amendment) Regu- 
lation, 1926. 


1931 I 


The Ajmer Rural 
Board s (Amend- 
ment) Regulation, 
1926.’ | 

Tho Frontier 
Crimes (Amend- 
ment) Regulation, 
1926. 

Tho British Balu 
ohistan Baza ro 
(Amendment) Regu- 
lation, 1926. 

The Andaman and 
Nioobar Islands 
(Amendment) Regu- 
lation, 1927. 

The Punjab 
Frontier Crossing 
(Amendment) Regu- 
lation, 1927. 

The Sonthal Par- 
ganas Settlement 
(Amendment) Regu- 
lation, 1928. 


The whole. 1 1931! VII 


Tho whole. 1 1932 I 


The whole. 1 1932 III 


The whole. 1 1993 IV 


The whole. 1934 I 


Tho whole. 1 1935 IV 


The Ooorg Courts 
(Amendment) Re- 
gulation, 1930. 


The whole. 


Tho North-West; Seotions 88 
Frontier Provinoo and 89. 
Courts Regulation,! 

1931. 


Tho Panth Piploda 
Laws (Amendment) 
Regulation, 1931. 


The Ajmor Courts 
(Amendment) Regu- 
lation, 1932. 


The Ajmer Rural 
Boards (Amend- 
ment) Regulation, 
1932. 

Tho Sonthal Par- 
Rauas J u s t i o e 
(Amendment) Regu 
lation, 1933. 

Tho Sonthal Par- 
ganas Settlement 
(Amendment) Regu- 
lation, 1934. 

Tho Ajmer-Mer- 
wara Municipalities 
(Amendment) Re- 
gulation, 1935. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 


The whole. 
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Act No. II of 1938. 

The Indian Companies (Amendment) Act, 1938 

[Received G. G.’s assent on 26th February 1938 ] 

An Act further to amend the Indian Companies Act , 1913, for certain purposes . 


Whereas it is expedient further to 
amend the Indian Companies Aot, 7 of 
1913, for the purposes hereinafter appear- 
ing; It is hereby enaofced as follows : — 

Notes*, The objeofc of this Act is to remove 
certain inaccuracies and oorreot oerfcain errors 
which orept into the Aot of 1913 in the oouree of 

amendment in 1936. And (See statement of Objects 
and Reasons.) 


1. This Aot may be oalled the Indian 


Short title. 

2. In the first 


Companies ( Amend- 
ment ) Act, 1938. 

proviso to sub.seotion (2) of 


Amendment 
S. 17 , Act 7 
1913. 


S. 17 of the Indian Com- 
°/ f panies Aot, 7 of 1913 
(hereinafter referred to 
as the said Aot), for 
the word and figure “regulation 78” the 
words and figures “regulations 78, 79, 80, 
81 and 82” shall be substituted. 


3. In sub.seotion (l) of section 34 of the 
Amendment of said Aot, for the word 

S. 34, Ad 7 of 1913. brackets and figure 

sub.seotion (4) * the word, braokets and 
figure sub.seotion (7)" shall be substituted, 

4. In olause (a) of sub.seotion (i) of seo- 

„ in?*/™** „ of fci °n 861 of the said Aot, 
S. 861, Act 7 of 1913. f or the fi gur0 »g 4 ” ^ 

figure 85 ’ shall be substituted. 


8. In sub.seotion ( 1 ) of seotion 86D of 

Amendment of th ° Sai 3 Aot, for the 
S. 86D, Act 7 of words o r to a private 
*913. company of which suoh 

„ director is a direotor” 

fc U- ^ ords ? r to a private company of 
which such direotor is a member or direo- 
tor shall be substituted. 


6. In sub.seotion (i) 0 f seotion 87D of 

Amendment of the « a }, d Act, for the 
8, 87D, Act 7 of words or to any direo- 
*913. tor of the private oom- 

pany” the words “or to 
any member or direotor of the private 
oompany shall be substituted. 

7. In sub-sections (l) and (2) of seo- 

Amendment of ** 0n sa i^ 

S. 102, Act 7 of • Aot, ‘ for the word and 
!913. figure “seotion 101” the 

.. nrt words and figures “sec- 

tion 98 or seotion 101” shall be substi- 
tuted. 


8. In section 130 of the said Aot, sub- 

Amendment of Se ° tio “ (3 j sha, [ ba 
3. 130, Act 7 of renu mbered as sub-seo- 

1913. tion {4) and the follow- 

ing shall be inserted as 
sub- section (5), namely : — 

(3) Where a oompany has a branoh 
offioe, the oompany shall be deemed to 
have oomplied with the provisions of sub- 
section (I) and sub.seotion (2) if proper 
books of account relating to the transao- 
tions effected at the branoh offioe are kept 
at the branoh office and proper summa- 
rized returns, made up to dates at inter- 
vals of not more than two months, are 
sent by the branoh office to the registered 
offioe of the oompany or other plaoe refer- 
red to in sub.seotion (£).” 


•• *• “ wwww*v-»4a j.uz ui u i in 

.134, Act 7 of 1913. said Aot,— 

(a) in sub.seotion (l ), — 

(i) after the words “profit and loss 
aooount the words or the income and 
expenditure aooount as the oase may be” 
shall be inserted; and 

(ii) for the words “a copy of the 
balance-sheet the words “three copies 
thereof” shall be substituted ; 

„ ^ }? sub-section (2), for the word 

oopy the word 'oopies” shall be substi- 
tuted. 


Notes: This amendment is to reotify the error 

by whioh in this section mention of the inoome 

and expenditure aooount in the caeeofacom- 

pany not trading for profit has been inadvertently 
omitted. (See S. 131.) y 


10. In sub-seotion (d) of seotion 153A of 

Amendment of * ba said Aot, for the . 
s. 153 A, Act 7 of word « „ brackets and 
1913 . figure sub.seotion (4)” 

H the word, braokets and 

figure sub.seotion (d)” shall be substi. 
tuted. 

Amendment of 11. In seotion 237 of 
S. 237, Act 7 of 1913. fche 0a j^ Act, — 

(a) in sub-seotion (d), the words begin- 
ning with and it shall be the duty of” 
and ending “which he is reasonably able 
to give”, and the words beginning with 
For the purpose of this sub.seotion” and 
ending whether that person is or is not 

an . officer of the oompany” shall be 
omitted ; 
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(b) after sub-seotion (6) the following 
sub-seotion shall be inserted, namely : — 

“(7) Notwithstanding anything con- 
tained in the Indian Evidenoe Act, 1872, 
when any proceedings are instituted 
under this seotion it shall be the duty 
of the liquidator and of every officer and 
agent of the company past and present 
(other than the defendant in the proceed- 
ings) to give all assistance in connexion 
with the prosecution which he is reason- 
ably able to give, and for the purposes 
of this sub-section the expression agent in 
relation to a company shall be deemed to 
inolude any banker or legal adviser of the 
company and any person employed by the 
oompany as auditor, whether that person is 
or is not an officer of the oompany.” ; and 

(c) existing sub-seotion (7) shall be re- 
numbered as sub-seotion (<S), and in that 
sub-seotion as so re-numbered, for the 
word, brackets and figure “sub-seotion 
(£)” the word, braokets and figure “sub- 
seotion (7)” shall be substituted. 

Amendment of 12. In seotion 277 of 
8,277, Act 7 of 1913. the said Act, — 

(a) in sub-seotion (2), — 

( i ) after olause (d) the following 
olause shall be inserted, namely: — 

“(e) the full address of that office of the 
company in British India whioh is to be 
deemed the principal place of business in 
British India of the company:” ; and 

(ii) for the words “or in suoh address” 
the words “or in any suoh address” shall 
be substituted ; 

(b) in sub-seotion ( 3 ), — 

(t) in sub- olause (i), for the words “a 
oopy of that balance-sheet” the words 
“three copies of that balance-sheet” shall 
be substituted, and after the words “such 
supplementary statements” the words “in 
triplicate” shall be inserted ; 

(ii) in sub. olause (ii), after the words 
“suoh a statement” the words “in tripli- 
cate” shall be inserted. 

13. Seotion 277D of the said Aot shall 

be re-numbered as sub- 

S s 77 D dm Act 7 °J{ seotion (1) of that aeo. 
1 913 f tion and to the aub.aeo. 

tion so re-numbered the 
following shall be added, namely: — 

Provided that references in the said 
sections to the registrar shall be deemed to 
be references to the registrar of the pro- 
vince in whioh the principal plaoe of busi- 
ness in British India of suoh oompany is 
situated, and references to the registered 


be 


office of the oompany shall be deemed to 
be references to the principal plaae of 
business in British India of the oompany ; 

Provided further that, where a charge 
is created outside British India or the 
completion of the acquisition of property 
takes plaoe outside British India, sub. 
olause (i) of the proviso to sub-seotion (2) 
of seotion 109 and the proviso to sub-sec. 
tion (2) of S. 109A shall apply as if the 
property wherever situated were situated 
outside British India. 

(2) This seotion shall be deemed not to 
have oome into foroe until the oommenoe. 
ment of the Indian Companies (Amend- 
ment) Aot, 1938 : 

Provided that where the provisions of 
seotion 109 and sections 117 to 120 have 
not been complied with in respect of any 
charge or mortgage created since the 15th 
day of January, 1937, as required by this 
Aot, those provisions shall be oomplied 
with within four weeks from the com- 
menoement of the Indian Companies 
(Amendment) Aot, 1938.” 

14. To seotion 277E 

s.wtz: , 1, ■ 4 ?* “» 

1913 . following shall 

added, namely : — 

“Provided that references in the 
seotion to the registrar shall be deemed to 
be references to the registrar of the pro- 
vince in whioh the principal plaoe of busi- 
ness in British India of suoh oompany is 
situated, and references to the registered 
office of the oompany shall be deemed to 
be references to the principal plaoe of 
business in British India of the oompany.” 

15. In olause [2) of seotion 277F of the 

4 . said Aot, after the 

Amendment of m ^ „ •• 

S 277F , Act 7 of w 0 r . £ * managing 

1913 , agent the words of a 

oompany not being a 

banking oompany” shall be inserted. 

Notes . — This la to remove an inoonBistenoy 
between Cl. (2) of 8. 277F and B. 277H whioh 
reoogolzes the oapaolty of a banking oompany to 
aot as managing agent of another banking com* 
pany. 

16. In sub. seotion (l) of seotion 277L 

Amendment of of the said Aot, before 

S. 277L t Act 7 of the words “a state- 
1918 * ment” the words “three 

copies of” shall be inserted 

17. (2) Section 277M of the said Aot 

shall be re. numbered 
as sub-seotion (2) of 
that seotion and, in the 
said seotion so re-num- 
bered, for the words “A banking oompany 


Amendment o f 
S. 227M t Act 7 of 
1913 . 
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3ball not; form or hold shares in any sub- 
sidiary company except a subsidiary com. 
pany of its own” the words "A banking 
company shall not form any subsidiary 
company exoept a subsidiary company” 
shall be substituted. 

(2) To the said section as so re. num- 
bered the following sub. section shall be 
added, namely : 

"(2) Save as provided in sub.seotion (l), 
a banking company shall not hold shares 
in any company whether as pledgee, 
mortgagee or absolute owner of an amount 
exceeding forty per cent, of the issued 
3hare capital of that company : 

Provided that nothing in this sub.seotion 
shall apply to shares held by a banking 
company before the commencement of the 
Indian Companies (Amendment) Aot, 22 of 
1936.” 

Notes. — Thia amendment ia Introduoed to 
oorreot an inconsistency between 8. 277M and 
01. (1) of S. 277F. The worda “whether a8 pledgee, 
mortgagee or absolute owner” were added on the 
suggestion of the Seleot Oommlttee and “forty” 
waa substituted for “fifty” on their recommenda- 
tion. 

18. For seotion 281 of 
the said Aot the follow, 
ing seotion shall be 
substituted, namely : — 

284, The provisions with respect to 

Saving of pend. ™?* ir,g contained 
ing proceedings for ln ^ ls amended 

winding up. by the Indian Com- 

panies ( Amendment) 
Act, 22 of 1936, shall not apply to any 
company of which the winding up has 
commenced before the commencement of 
the Indian Companies (Amendment) Aot, 
22 of 1936, but every such company shall 
be wound up in the same manner and with 


Substitution of 
new section for 
S . 284, Act 7 of 
1913 . 


the same incidents as if the Indian Com- 
panies (Amendment) Aot, 22 of 1936 had 
not been passed.” 

Amendment of 19 * In ^9 First 
First Schedule , Act Schedule to the said 
7 Of 1913 . Act, in Table A — 

(а) in regulation 56 for the words "by 
at least three members” the following 
shall be substituted, namely : — 

in accordance with the provisions of 
olause (o) of sub.seotion ( 1 ) of section, 79 
of the Indian Companies Aot, 7 of 1913,”; 

(б) in olause ( a ) of regulation 77, for the 

figure 84” the figure “85” shall be sub- 
stituted ; 

,, regulation 106, after the words 

l( such profit and loss aooounts” the words 

inoome and expenditure aooounts” shall 
be inserted ; 

(d) in regulation 109, for the word 

the word “fourteen” shall be 
substituted ; and 

(e) in regulation 116, the words “No 

other persons shall be entitled to receive 

notices of general meetings ” shall be 
omitted. 

20. In the Seoond Schedule to the said 

Amendment of Aot, in the last entry of 

Second Schedule, the left-hand column of 
Aot 7 of 1913. Form ^ far tha wQrd 

amounts ’ the word “aooounts” shall be 
substituted. 

21. In the Third Sohedule to the said 

Amendment of Act, for the entry 

Third Schedule , “BOOK DEBITS” in 

c of 1913, fcfcio right hand column 

of Form F the entry “BOOK DEBTS” 
shall be substituted. * 
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Act No. Ill of 1938. 

Dangerous Drugs (Amendment) Act, 1938 
[Reed. G. G.’s assent on 26th February, 1938.] 

An Act further to amend the Dangerous Drugs Act , 

1930 t for a certain purpose . 


Whereas it is expedient further to 
amend the Dangerous Drugs Aot, 2 of 
1930, for the purpose hereinafter appear- 
» It is hereby enacted as follows 

Notes. Thla has been added to oover the oase 
or dangerous drugs conveyed in a vessel that oalls 
at a British Indian Port if the drugs are not 
transhipped or discharged at suoh port but are 
retained on board and are so manifested. 

1. This Aot may be oalled the Dan- 

Short title, gerous Drugs (Amend. 

ment) Aot, 1938. 


2. To clause (i) of seotion 2 of the 

Amendment of Dangerous Drugs Aot, 2 
S. Act 3 of 1930. of 1930i fche f ollow ing 

words shall be added, namely : — 

11 • aQ d inoludes the bringing into any 
port or plaoe in British India of a dan- 
gerous drug intended to be taken out of 
British India without being removed from 

the ship or conveyance in which it is 
bamg carried”. 
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Act No. IY of 1938. 

The Insurance Act, 1938. 

[Reoeived G. G.'s assent on 26bh February 1938.] 

An Act to consolidate and amend the law relating to the business of insurance . 


Whereas it is expedient to consolidate 
and amend the law relating to the busi- 
ness of insurance ; It is hereby enaoted 
as follows : — 

iVotes.—OwiDg to the marked iooreaGe In the 
volume of life insurance busineae and the develop- 
ment of other forms of insurance business in 
British India, this Aot was passed. 


PART I. 
Preliminary. 


Short title , extent 
and commencement . 


1. (l) This Aot may 
be oalled tbe Insurance 


Act, 1938. 

{2) It extends to the whole of British 
India. 


(3) It shall come into foroe on suoh date 
as the Central Government may, by noti- 
fication in the Offioial Gazette, appoint in 
this behalf. 

2. In this Aot, unless there is anything 

Definitions . repugnant in the sub. 

M jeot or context, — 

(l) actuary” means an aotuary posses- 
sing suoh qualifications as may be pres- 
cribed : 

{2) policy-holder ” inoludes the person 
who is the absolute assignee of the benefits 
under the polioy ; 

(5) " approved securities ” means Gov- 
ernment securities, and any other seourity 
charged on the revenues of the Central 
Government or of a Provincial Government, 
or guaranteed fully as regards principal 
and interest by the Secretary of State in 
Counoil or the Secretary of State or the 
Central Government or a Provincial Gov- 
ernment ; and any debenture or other 
seourity for money issued under the autho- 
rity of any Aot of a Legislature established 
in British India by or on behalf of a port 
trust or municipal corporation or city 
improvement trust in any Presidency- 
town, or by or on behalf of the trustees 
of the port of Karachi ; 

(4) “ auditor ” means a person qualified 
under the provisions of section 144 of the 
Indian Companies Aot, 7 of 1913,. to aot 
as an auditor of companies : 

(d) certified ” in relation to any copy 
or translation of a dooument required to 
be furnished by or on behalf of an insurer 
means certified by a principal officer of 
the insurer to be a true copy or a oorreot 
translation, as the case may be ; 

(6) Court ” means the principal civil 
Court of original jurisdiction in a district. 


and inoludes the High Court in exeroise of 
its ordinary original civil jurisdiction ; 

(7) “ Government securities ” means 
Government securities as defined in the 
Indian Securities Aot, 10 of 1920 ; 

{8) insurance company ” means any 
insurer being a company, association or 
partnership which may be wound up 
under the Indian Companies Aot, 7 of 
1913, or to which the Indian Partnership 
Aot, 9 of 1932, applies ; 

\9) insurer means — 

(a) any individual or unincorporated 
body of individuals or body corporate in- 
corporated under the law of any country 
other than British India, carrying on 
insurance business [not being a person 
specified in sub-clause (c) of this olause] 
whioh — 

W oarries on that business in British 
India, or 

(«) has his or its principal place of 
business or is domiciled in British India : 

(4) any body corporate [not being a 
person specified in Bub. olause (c) of this* 
olause] carrying on the business of insur. 
anoe, whioh is a body corporate inoor. 
porated under any law for the time being 
in foroe in British India ; or stands to any 
such body corporate in the relation of a 
subsidiary company within the meaning of 
the Indian Companies Aot, 7 of 1913, as 
defined by sub-seotion ( 2 ) of seotion 2 of 
that Aot, 
and 

(c) any person who in British India has* 
a standing contract with underwriters who 
are members of the Society of Lloyd's* 
whereby suoh person is authorized within 
the terms of suoh oontraot to issue protec- 
tion notes, cover notes, or other documents - 
granting insurance cover to others on 
behalf of the underwriters, 
but does not include an insurance agent* 
licensed under seotion 42 or a provident* 
sooiety to whioh the provisions of Part III 
apply 5 m 

[10) insurance agent ” means an insur- 
ance agenTttoensed tfioder section 42 being 
an individual who receives or agrees to 
reoeive payment by way of commission or 
other remuneration in consideration of his* 
soliciting or procuring insurance business ; 

ill) life insurance business ” inoludes 
annuity business, that is to say, the busi- 
ness of effecting contracts of insurance for 
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the granting of annuities on human life 
and, if so provided in the oontraot of 
insurance, disability and double indemnity 
accident benefits ; 

I U#) " manager ” and “ offioer ” have 
the meanings assigned to those expressions 
in olauses ( 9 ) and (ll) respectively of S. 2 
«of the Indian Companies Act, 7 of 1913 ; 

(13) managing agent” means a person, 

firm or company entitled to the manage. 

ment of the whole affairs of a company by 

virtue of an agreement with the company, 

and under the control and direction of the 

directors except to the extent, if any, 

otherwise provided for in the agreement] 

and includes any person, firm or company 

occupying suoh position by whatever name 
oalled. 


Explanation . If a person occupying 
the position of managing agent oalls him- 
self manager or managing direotor, he shall 
nevertheless be regarded as managing 
agent for the purposes of S. 32 of this Aot; 

U4) prescribed” means prescribed by 
rules made under S. 114; and 

(15) “Superintendent of Insurance” 
:means the be^a qualified 

actuary, appointed by the Central Govern, 
ment to perform the duties of the Sup. 
erintendent of Insurance under this Act 

t The admi °istrafcion of the Aot 
Tn!nr » 0 0aM ? d °“V throu 8 h the Superintendent of 
Actuary? 6 Wh ° W1 1 normaI, J be 6he Government 

PART II. 


Provisions applicable to Insurers 

3. (1) No insurer shall, after the con 

Registration. moment of this Ac 
, . begin to oarry on an 

class of insurance business in British Indh 
and no insurer carrying on any class c 
insurance business in British India shal 
after the expiry of three months from th 

commencement of this Aot, continue t 

carry on any suoh business, unless he ha 
obtained from the Superintendent of Insu 
ranee a certificate of registration. 

uRon k V6ry a PP“°»«on for registratioi 
shall be accompanied by — 

a . oo'tified copy of the memorandun 
and ar tides of association, where the 
applicant is a company and incorporated 
under the Indian Companies Aot, 7 of 1913- 

?n’anR h ? oa80 ° f . an y other insurer specified 
in sub-olause (a) (tt) or sub.olause (6) ol 

clause (9) of section 2, a certified oopy oi 

the deed of partnership or of the deed of 

constitution of the oompany, as the case 

may be, or, in the case of an insurer hav- 


ing his principal plaoe of business or 
domicile outside British India, the docu- 
ment specified in clause (a) of seotion 63; 

. w the name, address and the occupa- 
tion, if any, of the directors where the 
insurer is a oompany incorporated under 
the Indian Companies Act, 7 of 1913, and 
in the case of an insurer specified in sub- 
olauee (a) (iz) of clause (9) of seotion 2 the 
names and addresses of the proprietors 
B.nd of the manager in British India, and 
m any other case the full address of the 
principal offioe of the insurer in British 
India and the names of the directors and 
the manager at suoh office and the name 
and address of some one or more persons 
resident in British India authorized to 

aooept any notice required to be served on 
the insurer; 

. ^ a statement of the class or classes of 
insurance business done or to be done 
and a statement that the amount required 
to be deposited by seotion 7 or seotion 98 
before application for registration is made 
has been deposited together with a certi. 
facate from the Eeserve Bank of India 
showing the amount deposited; 

id) where the provisions of seotion 6 or 
seotion 97 apply, a declaration verified by 
an affidavit made by the principal officer 
of the insurer authorized in that behalf 
that the provisions of those sections as to 
working oapital have been oomplied with; 

(ej in the case of an insurer having his 
prinoipa 1 plaoe of business or domioile out. 
side British India, a statement verified by 
an affidavit made by the principal officer 
of the insurer setting forth the require. 

ment s any ; nofc applioable to nafcioaala 

of the oountry in whioh such insurer is 

constituted, incorporated or domiciled 

whioh are imposed by the laws or praotice 

of that oountry upon Indian nationals as a 

condition of oarrying on insurance business 
in chafe country; 

(f) a certified oopy of the published 
prospeofcus, if any,^ and of the standard 
policy forms of the insurer and statements 
of the assured rates, advantages, terms 
and conditions to be offered in connection 
with insurance policies together with a 
certificate in connection with life insu 
ranoe business by an actuary that such 
rates, advantages, terms and conditions 
are workable and sound ; 

Provided that in the case of marine, 
accident and miscellaneous insurance bush 
ness other than workmen’s compensation 
and motor oar insurance, the above require. 
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ments regarding prospeofcus, forma and 
statements shall be complied with only in 
so far as the prospeotus, forms and state- 
ments may be available; and 

(<j) the prescribed fee for registration 
being not more than one hundred rupees 
for each class of business. 

(3) In the oase of any insurer having 
his principal plaoe of business or domicile 
outside British India, the Superintendent 
of Insurance shall withhold registration 
or shall oanoel a registration already made, 
if he is satisfied that in the oountry in 
which suoh insurer has his principal plaoe 
of business or domioile Indian nationals 
are debarred by the law or praotioe of 
the oountry relating to, or applied to, 
insurance from carrying on the business 
of insurance, or that any requirement 
imposed on suoh insurer under the pro- 
visions of seotion 62 is not satisfied. 

(4) In the oase of any insurer the Sup- 
erintendent of Insurance shall cancel a 
registration already made if the insurer 
fails to comply with the provision of seo- 
tion 7 or seotion 98 as to deposits. 

(d) When the Superintendent of Insu- 
rance withholds or oanoels any registration 
under sub. seotion ( 3 ) or sub. seotion (4) he 
shall give notioe in writing to the insurer 
of his decision, and the deoision shall take 
effeot on suoh date as he may speoify in 
that behalf in the notioe, suoh dabe not 
being less than one month nor more than 
two months from the date of the receipt 
of the notioe in the ordinary course of 
transmission. 

( 6 ) The Superintendent of Insurance 
ahall, on being satisfied that the applicant 
has fulfilled all the requirements of the 
Aot applioable to him, grant the insurer a 
certificate of registration. 

Notes. — Under 01. (3) of tho original bill the 
Governor-General was given a discretion to take 
aotlon or refrain from doing so. The Seloot Com- 
mlttoe suggested that It should be made com- 
pulsory for the Superintendent to oanoel or with- 
hold registration If tho oondltlons are satisfied. 
And this has been incorporated in the Aot. 01. 
(5) also was added at their suggestion. Transacting 
insuranoe business in oontraventlon of this boo- 
tion is made punishable. (Bee seotion 103). 


4. (i) No insurer, not being a provident 


Minimum limit 
for annuities and 
other benefits secu- 
red by policies of 
life insurance. 


sooieby to which Part 
III, or a Co-operative 
Life Insuranoe Sooiefcy 
or a Mutual Insuranoe 
Company to whioh 


Part IV, of this Aot 
applies , shall pay or undertake to pay on 
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any policy of life insuranoe issued after 
the oommenoement of this Aot an annuity 
of fifty rupees or less or a gross sum of 
rupees five hundred or less exolusive of 
any profit or bonus provided that this 
shall nob prevent an insurer from convert- 
ing any policy into a paid up policy of any 
value or payment of surrender value of 
any amount. 

(2) Nothing contained in this seotion 
shall apply to group polioies, that is to 
say, polioies in respeob of a group of per- 
sons engaged in the same oooupation or 
kindred oooupations under a single em- 
ployer, for an aggregate sum of nob less 
than rupees five thousand, under whioh 
an insurer pays or undertakes to pay a 
gross sum of rupees five hundred or less 
on an individual life. 

6. (2) An insurer shall nob be registered 

by a name identical 

Restriction on with that by whioh an 
name of insurer. insurer in existence is 

already registered, or so 
nearly resembling that name as to be cal- 
culated to deceive except when the insurer 
in existence is in the oourse of being dis- 
solved and signifies his consent to the 
Superintendent of Insuranoe. 

(2) If an insurer, through inadvertenoe 
or otherwise, is without suoh consent as 
aforesaid registered by a name identical 
with that by whioh an insurer already in 
existence whether previously registered or 
not is oarrying on business or so nearly 
resembling it as to be calculated to deoeive, 
the first. mentioned insurer shall, if oalled 
upon to do so by the Superintendent of 
Insuranoe on the application of the seoond- 
mentioned insurer, change his name within 
a time to be fixed by the Superintendent 
of Insuranoe : 

Provided that nothing in this seotion 
shall apply to any insurer oarrying on 
business before the 27 th day of January, 
1937, under the Indian Life Assuranoe 
Companies Act, 6 of 1912. 

{3) No insurer other than a provident 
society to whioh Part III applies, who 
begins to carry on insuranoe business after 
the oommenoement of this Act, shall 
adopt as its name and no suoh insurer 
oarrying on business before the oommenoe- 
menb of this Aot shall continue after the 
expiry of six months from the oommenoe- 
ment thereof to use as its name any com- 
bination of words whioh inoludes the word 
“provident'*. 
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6. No insurer incorporated after, or who 

commenced oarrying on 

Requirements as the business of life 
to capital. insurance in British 

India, whether solely 
or in common with any other business, 
after the 26th day of January 1937, shall 
be registered unless he has as working 
capital a net sum of not less than fifty 
thousand rupees exclusive of the deposit 
to be made before registration under sub- 
seotion ($) of section 7 of this Act, and 
exclusive in the oase of a company of any 
sums payable as preliminary expenses in 
the formation of the company. 

Notes*. The Central Government Is given power 
to exempt any insurer constituted, incorporated or 
domiciled in an Indian State from the provisions 
of this section relating to deposits. (See 8eotion 116), 

7. (l) Every insurer not being an in. 

_ surer specified in sub- 

Deposits. clause (c) of olause (9) 

of S. 2 shall, in respect 
of the insurance business oarried on by 
him in British India, deposit and keep 
deposited with the Reserve Bank of India 
in one of the offioes in India of the Bank 
for and on behalf of the Central Govern, 
ment oash or approved securities, esti. 
mated at the market value of the securities 
on the day of deposit, of the amount here- 
after specified, namely : 

(a) where the business done or to be 

done is life insurance only, two hundred 
thousand rupees ; 

(b) where the business done or to be 
done is fire insurance only, one hundred 
and fifty thousand rupees ; 

(c) where the business done or to be 
done is marine insurance only, one hundred 
and fifty thousand rupees ; 

(d) where the business done or to be 
done is accident and miscellaneous insu- 
ranee including workmen’s compensation, 
and motor oar insurance, one hundred and 
fifty thousand rupees ; 

(e) where the business done or to be 

done inoludes life insurance and any one 

of the three olasses specified in clauses (b) t 

Kc) and [d) t three hundred thousand rupees 

°u „ J°“ two hundred thousand rupees 

shall be the deposit for life insurance 
business ; 

(/) where the business done or to be 
done inoludes life insurance and any two 
of the three olasses specified in olauses (b), 
[c) and (d), four hundred thousand rupees 
of whioh two hundred thousand rupees shall 
be the deposit for life insurance business ; 
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(q) where the business done or to be 
done inoludes life insurance and all three 
olasses specified in clauses (b), (c) and ( d ), 
four hundred and fifty thousand rupees of 
whioh two hundred thousand rupees shall 
be the deposit for life insurance business ; 

\h) where the business done or to be 
done does not include life insurance but 
inoludes any two of the classes speoified*in 
clauses (b) t (c) and (d), two hundred and 
fifty thousand rupees ; 

(t) where the business done or to be 
done does not inolude life insurance but 
inoludes all three olasses specified in 
clauses (b), (c) and (d), three hundred and 
fifty thousand rupees ; and 

0) where the business done or to be done 
is marine insurance relating to country craft 
or its cargo, ten thousand rupees only, 

\2) Where the insurer is an insurer 
specified in sub-olause (c) of olause (9) of 
seotion 2, he shall be deemed to have com- 
plied with the provisions of this section as 
to deposits, if in respeot of any class of 
insurance business transacted by him in 
British India under a standing contract of 
the nature referred to in sub-olause (c) of 
olause (P) of seotion 2 a deposit of an 
amount one-and-a-half times that specified 
in sub-seotion ( 1 ) as the deposit for that 
olass of insurance business has been made 
in the Reserve Bank of India in one of 
the offioes in India of the Bank for and on 
behalf of the Central Government in cash 
or approved securities estimated at the 
market value of the securities on the day 
of deposit by or on behalf of the under- 
writers who are members of the 8ociety of 

Lloyds with whom he has his standing 
oontraot. 

(3) Where the deposit is to be made by 
an insurer incorporated before, or oarry. 
ing on the business of insurance in British 
India before, the 27th day of January, 
1937, the deposit referred to in sub-section 
(l) may be made in not more than seven 
instalments, of whioh the first shall be 
not less than one-fourth of the total 
amount of the deposit and shall be paid 
before the application for registration is 
made, the second shall be not less than 
one-sixth of the balance of the deposit and 
shall be paid before the 1st day of Janu- 
ary, 1939, and the subsequent instalments 
shall be of not less than the minimum 
amount required as the second instalment 
and shall be paid before the 1st day of 
January of each succeeding year. 
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Provided that in the oase of insurers 
carrying on life insurance business only, 
the deposit may be made in not more 
than ten instalments, of which the first 
shall be not less than one-fourth of the 
total amount of the deposit, and shall be 
paid before the application for registration 
is made, the Beoond shall be not less than 
one-ninth of the balance of the deposit, 
and shall be paid before the 1st day of 
January, 1939, and the subsequent instal- 
ments shall be of not less than the mini- 
mum amount required as the second in- 
stalment, and shall be paid before the 1st 
day of January of eaoh succeeding year. 

(4) Notwithstanding anything contain- 
ed in sub-seotion (3), in the case of an 
insurer not being an insurer specified in 
sub. clause (a) ( ti ) or sub-olause ( b ) of 
clause (9) of seotion 2, and not being an 
insurer incorporated in or domiciled in the 
United Kingdom, the deposit referred to 
in sub-seotion ( 1 ) shall be made in two 
instalments of whioh the first shall be not 
less than one half of the total amount of 
the deposit and shall be made before the 
application for registration is made, and 
the second shall be made before the expiry 
of one year from the date of registration. 

(d) Where the deposit is to be made by 
an insurer neither incorporated before, 
nor carrying on insurance business in 
British India before, the 27th day of 
January, 1937, the deposit may be made 
in instalments of not less than one. fourth 
the total amount before the application 
for registration is made, not less than one- 
third the balance before the expiry of 
one year from the commencement of busi- 
ness in British India and not less than 
one. half the residue before the expiry of 
two years from the commencement of 
business in British India.and the balanoe be- 
fore the expiry of three years from the com- 
mencement of business in British India: 

Provided that in the oase of any insurer 
not being an insurer specified in sub- 
olause (a)(n) or sub-olause (b) of olause(9) 
of seotion 2, and not beiDg an insurer in- 
corporated in or domiciled in the United 
Kingdom, the deposit shall be made in 

full before the application for registration 
is made. 

(d) No olass of insurance business in 
addition to the olass or olasses in respeot 
of whioh an insurer is already liable to 
make a deposit under sub-seotion (2) or 
sub-seotion (2) shall be undertaken by the 
insurer until the deposit to whioh he is 
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already liable has been made in full, and 
the additional deposit required in respeot 
of the additional olass of business or so 
much thereof as under the provisions of 
sub-seotion (3), (4) or (5) is to be made 
before the application for registration, has 
also been made in full. 

(7) Securities already deposited with the 
Controller of Currency in compliance with 
the Indian Life Assurance Companies Aot, 

6 of 1912, shall be transferred by him to 
the Reserve Bank of India and shall, to 
the extent of their market value on the 
day of the first deposit made in compliance 
with this Aot, be deemed to be deposited 
under this Aot in respeot of the life insu- 
rance business of the insurer. 

(8) A deposit made in cash shall be held 
by the Reserve Bank of India to the 
credit of the insurer and shall be return, 
able to the insurer in cash in any oase in 
whioh under the provisions of this Aot a 
deposit is to be returned; and any interest 
aooruing due and collected on securities 
deposited under sub-seotion (l) or sub- 
seotion (2) shall be paid to the insurer, 
subjeot only to deduction of the normal 
oommission chargeable for the realization 
of interest. 

(9) The insurer may at any time sub- 
stitute for securities lodged with the Bank 
under this section other approved securi- 
ties of equal value at the market rate 
prevailing at the time of substitution, and 
the Reserve Bank of India shall, if so 
requested by a depositor, invest in appro- 
ved securities the whole or any part of a 
deposit made originally in oash or the 
whole or any part of oash received by the 
Bank on sale of or on the maturing of 
securities lodged by the depositor. 

(10) If any part of a deposit made under 
this seotion is used in the discharge of 
any liability of the insurer, the insurer 
shall deposit suoh additional sum in oash 
or approved securities as will make up the 
amount so used. The insurer shall be 
deemed to have failed to comply with the 
requirements of sub-seotion (l), unless the 
defioienoy supplied within a period of two 
months from the date when the deposit or 
any part thereof is so used for discharge of 
liabilities. 

Notes. — For penalty for transacting business in 
oontravention of 83. 6 and 7, see Seotion 103. 

8. (l) Any deposit made under seotion 7 

of shall be deemed to be 
deposits. part 0 f the assets of 

the insurer but shall not be susceptible of 
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any assignment or oharge; nor shall it be 
available for the disoharge of any liability 
of the insurer other than liabilities arising 
out of policies of insurance issued by the 
insurer so long as any such liabilities 
remain undischarged ; nor shall it be 
liable to attachment in execution of any 
decree exoept a deoree obtained by a 
policy-holder of the insurer in respect of 
a debt due upon a polioy whioh debt the 
polioy. holder has failed to realize in any 
other way. 

(2) Where a deposit is made in respeot 

of life insurance business the deposit made 

in respeot thereof shall not be available 

for the discharge of any liability of the 

insurer other than liabilities arising out 

of polioies of life insurance issued by the 
insurer. 

9. Where an insurer has ceased to oarry 

on in British India any 
Befund of depo • olass of insurance busi- 
8ltSl ness in respect of 

which a deposit has 
been made under section 7 and his liabili- 
ties in British India in respect of business 
of that class have been satisfied or are 
otherwise provided for, the Court may, on 
the application of the insurer, order the 
return to the insurer of so much of the 
deposit as does not relate to the olasses of 

insurance, if any, whioh he continues to 
oarry on. 

10. (1) Where the insurer oarries on 

Separation of bu8ln . 0S8 of more than 
accounts and on0 , ®he classes speoi- 
funds . fied in clauses (a), (6), 

f x W aQ d ( d ) of sub. sec- 

tion UJ of seotion 7, he shall keep a 

separate account of all receipts and pay- 
ments in respect of eaoh such olass of 
insurance business. 

(2) Where the insurer oarries on the 
business of life insurance, the excess of 
receipts oyer payments in respeot of suoh 
business shall be carried to and shall form 
a separate fund to be called the life insu- 
rance fund and the deposit made by the 
insurer in respeot of life insuranoe busi. 
ness shall be deemed to be part of suoh 

a J/i lu 9 inauranoe f tmd shall be as 
absolutely the seourity of the life polioy. 

holders as though it belonged to an in 
surer carrying on no other business than 
ife insuranoe business and shall not be 
babl0 u f ° r an y, contracts of the insurer for 
whioh it would not have been liable had 
the business of the insurer been only that 
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of life insurance and shall not be applied 
directly or indirectly save as provided in 
section 49 for any purposes other than 
those of life insurance. 

11. ( 1 ) Every insurer, in the case of an 

insurer specified in sub- 

Accounts and clause (a) (ii) or sub- 
balance-sheet . clause (i) of clausa (9) 

of seotion 2 in respect 
of all insuranoe business transacted by 
him, and in the oase of any ohher insurer 
in respeot of the insuranoe business trans- 
acted by him in India, shall at the expira- 
tion of each calendar year prepare with 
reference to that year — 

(а) in aooordance with the regulations 
contained in Part I of the First Schedule, 
a balance-sheet in the form set forth in 
Part II of that Schedule ; 

(б) in aooordance with the regulations 
contained in Part I of the Second Schedule, 
a profit and loss account in the forms set 

. forth in Part II of that Sohedule, exoept 
where the insurer carries on business of 
one class only of the classes specified in 
clauses (a), (b) and ( c ) of sub-seotion (l) of 
section 7 and no other business ; 

(c) in respeot of eaoh class of insuranoe 
business oarried on by him in accordance 
with the regulations contained in Part I 
of the Third Sohedule, a revenue account 
in the form or forms set forth in Part II 

of that Schedule applicable to that olass of 
insuranoe business. 

(2) Unless the insurer is a company to 
whioh the Indian Companies Aot, 7 of 
1913, applies, the aocounts and statements 
referred to in sub-seotion (l) shall be signed 
y the insurer, or in the case of a company 
by the chairman, if any, and two directors 
and the principal offioer of the company, 
or in the oase of a firm by two partners of 
the firm, and shall be accompanied by a 
statement containing the names and des- 
criptions of the persons in oharge of the 
management of the business during the 
period to whioh suoh accounts and state- 
ments refer and by a report by such per- 
sons on the affairs of the business during 
that period. 

(3) Where an insurer carrying on the 
business of insuranoe at the commence- 
ment of this Aot has prepared the balance, 
sheet and aocounts required by the Indian 
Life Assurance Companies Aot, 6 of 1912 
or has based his accounts upon the financial 
and not the oalendar year, the provisions 
of this section shall, if the Central Govern, 
ment so direots in any oase, apply until 
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the 31st day of December 1939, as if in 
eub-seotion (2) references to the calendar 
year were references to the financial year. 

12. The balance-sheet, profit and loss ao- 

, count, revenue account 

Audit. , cl i 

and profit and loss ap- 
propriation aooount of every insurer, in 
the case of an insurer specified in sub- 
olause (a) ( ii ) or sub-olause ( b ) of clause 
(9) of section 2 in respect of all insurance 
business transacted by him, and in the 
case of any other insurer in respeot of the 
insurance business transacted by him in 
India, shall, unless they are subject to 
audit under the Indian Companies Act, 

7 of 1913, be audited annually by an 
auditor, and the auditor shall in the audit 
of all suoh accounts have the powers of, 
exeroise the functions vested in, and dis- 
charge the duties and be subject to the 
liabilities and penalties imposed on, auditors 
of companies by section 145 of the Indian 
Companies Aot, 7 of 1913. 

13. (2) Every insurer carrying on life 

insurance business 

Actuarial report shall, in respeot of the 
and abstract , life insurance business 

transacted by him in 
India, and also in the oase of an insurer 
specified in sub-olause (a) [ii) or sub-olause 
(6) of olause (9) of section 2 in respeot of 
all life insuranoe business transaoted by 
him, onoe at least in every five years oause 
an investigation to be made by an actuary 
into the finanoial condition of the life 
insuranoe business carried on by him, in- 
cluding a valuation of his liabilities in res- 
peot thereto and shall oause an abstract 
of the report of suoh aotuary to be made 
in accordance with the regulations oon- 
tained in Part I of the Fourth Schedule 
and in oonformity with the requirements 
of Part II of that Schedule. 

(2) The provisions of sub.seotion (2) 
regarding the making of an abstraot shall 
apply whenever at any other time an in- 
vestigation into the finanoial condition of 
the insurer is made with a view to the 
distribution of profits or an investigation is 
made of which the results are made public. 

(3) There shall be appended to every 
suoh abstraot as is referred to in sub-seo. 
tion (2) or sub.seotion (2) a certificate 
signed by the principal ofidoer of the 
insurer that full and aoourate particulars 
of every polioy under whioh there is a 
liability either actual or contingent have 
been furnished to the aotuary for the pur- 
pose of the investigation. 


[4) There shall be appended to every 
such abstraot a statement, in oonformity 
with the requirements of Part II of the 
Fifth Schedule and prepared in aooordanoe 
with the regulations contained in Part I 
of that Sohedule, of the life insuranoe busi- 
ness in force at the date to whioh the 
accounts of the insurer are made up for 
the purposes of suoh abstraot : 

Provided that, if the investigation re- 
ferred to in sub-seotions (2) and [2) is 
made annually by any insurer, the state- 
ment need not be appended every year 
but shall be appended at least onoe in 
every five years. 

(d) Where an investigation into the 
finanoial condition of an insurer is made 
as at a date other than the expiration of 
the year of aooount, the accounts for the 
period sinoe the expiration of the last year 
of aooount and the balance-sheet as at the 
date at whioh the investigation is made 
shall be prepared and audited in the 
manner provided by this Aot. 


14. Every insurer, in the case of an 

insurer specified in sub. 

Register of poli- olau80 ( a) Qr 8nb _ 

claims, clause (o) of olause (9) 

of seotion 2 in respeot of 
all business transaoted by him, and in the 
oase of any other insurer in respeot of the 
insuranoe business transaoted by him in 
India, shall maintain — 

(a) a register or record of polioies, in 
whioh shall be entered, in respeot of every 
polioy issued by the insurer, the name and 
address of the polioy- holder, the date 
when the polioy was effected and a record 
of any transfer, assignment or nomination 
of whioh the insurer has notioe, and 

(5) a register or reoord of claims, in 
whioh shall be entered every olaim made 
together with the date of the olaim, the 
name and address of the olaimant and the 
date on whioh the olaim was discharged, 
or, in the oase of a olaim whioh is rejected, 
the date of rejection and the grounds 
therefor. 


18. (2) The audited aooounts and state- 
ments referred to in 
Submission o f seotion 11 and the ab- 
returns. straot and statement 

referred to in seotion 13 
shall be printed, and four copies thereof 
shall be furnished as returns to the Superin. 
tendent of Insuranoe within six months 
from the end of the period to whioh they 
refer. The Superintendent of Insuranoe 
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may extend the time allowed for furnish- 
ing the abstract and statement referred to 
in section 13 by a period not exceeding 
three months : 

Provided that the said period of six 
months shall in the case of insurers having 
their principal place of business or domioile 
outside India and in the case of insurers 
constituted, inoorported or domiciled in 
British India but also carrying on busi- 
ness outside India be extended by three 
months, and provided further that the 
Central Government may in any case 
extend the time allowed by this sub. sec- 
tion for the furnishing of suoh returns by a 
further period not exceeding three months. 

(2) Of the four copies so furnished one 
shall be signed in the case of a oompany 
by the ohairman and two directors and by 
the principal officer of the company and, 
if the oompany has a managing director 
or managing agent, by that direotor or 
managing agent, in the case of a firm, by 
two partners of the firm, and, in the oase 
of an insurer being an individual, by the 
insurer himself. 

(3) Where the insurer’s principal plaoe 
of business or domioile is outside British 
India, he shall forward to the Superin- 
tendent of Insurance, along with the 
documents referred to in section 11, the 
balanoe. sheet, profit and loss account and 
revenue account and the valuation reports 
and valuation statements, if any, which 
the insurer is required to file with the 
public authority of the country in whioh 
the insurer is constituted, inoorported or 
domiciled, or, where suoh documents are 
not required to be filed, a certified state- 
ment showing the total assets and lia- 
bilities of the insurer at the close of the 
period oovered by the said documents and 

his total income and expenditure during 
that period. 

16. ( 1 ) Where by the law of the oountry 
■ Returns by in - in which an insurer 

S eS Brut:t b6i fi g r . iDBUre * 

India. h specified in sub. 

i ,, x , olause (a) (H) or sub- 

clause (6) of olause (9) of section 2, is 
constituted, inoorported or domiciled, the 
insurer is required to prepare and to 
iurnish to a publio authority of that 
oountry documents of substantially the 
same nature as the documents required to 
be furnished as returns in accordance with 
the provisions of section 15, the provisions 
of sub-seotion (2) of this seotion shall 
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apply to suoh insurer in lieu of the provio 
sions of sections 11, 12, 13 and 15. 

(2) The insurer shall, within the time 
specified in sub. section (l) of section 15, 
furnish to the Superintendent of Insur- 
ance four certified copies in the English 
language of every balance-sheet, account, 
abstract, report and statement supplied tc 
the publio authority referred to in sub- 
section (l) of this seotion, and, in addition 
thereto, four oopies in the English language 

of each of the following statements, 
namely : — 

(a) a statement showing the assets held 
by the insurer in India, 

(b) for each olass of insurance business 
carried on by him, a revenue aooount in 
the form or forms set forth in Part II of 
the Third Schedule applicable to that 
olass of business, showing separately with 
respect ^ to business transacted by the 
insurer in India the details required to be 
supplied in a revenue aooount furnished 
under this olause of this sub-section, 

, ' c ' an abstraot of the valuation report 
in respeot of all life insurance business 
transacted by the insurer in India, pre- 
pared in the manner required by sub-seo- 
tion ( 1 ) of seotion 13, and 

(d) a declaration in the prescribed form 
stating that all amounts received by the 
insurer direotly or indirectly whether from 
his head office or from any other souroe 
outside India have been shown in the 
revenue aocount exoept suoh sums as pro- 
perly appertain to the oapital account. 

17. Where an insurer, being a company 
Exemption from incorporated under the 
Pr ovi ?i°ns Indian Companies Aot, 

panies Act , 1913. / 0 any year 

furnishes his aooounts 
and balance-sheet in accordance with pro- 
visions of seotion 15, he may at the same 
time send to the Begistrar of Companies a 
copy of such aooounts and balance-sheet; 
and where suoh copy is so sent it shall nofr 
be necessary for the company to file a 
balance-sheet with the Begistrar as re- 
quired by sub-seotion ( 1 ) of section 134 0 f 
that Act and the oopy of the aooounts and 
balance-sheet so sent shall be dealt with 
in all respeots as if they were filed in 
aooordanoe with that seotion. 


18. Every insurer shall furnish to the 
Furnishing re- Superintendent of In. 

^ suranoe a certified copy 

of every report on the affairs of the oon. 
cern whioh is submitted to the members 
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or policy-holders of the insurer imme- 
diately after its submission to the members 
or policy-holders, as the case may be. 


19. Every insurer, being a company or 

body incorporated 
Abstract of pro- un 3 0r any J aw f or fche 
cecdinqs of general . , . . . 

r neetifgs. * mo * »? foro ® “ 

British India, shall 
furnish to the Superintendent of Insurance 
an abstraot of the proceedings of every 
general meeting within thirty days from 
the holding of the meeting to whioh it 
relates. 


20. (2) Every return furnished to the 

Custody and in- Superintendent of In. 
spection of docu- suranoe or a certified 
ments and supply copy thereof shall be 
of copies, kept: by the Superin- 

tendent and shall bo open to inspection; 
and any person may prooure a oopy of 
any such return, or of any part thereof, 
on payment of a fee of six annas for every 
hundred words or fractional part thereof 
required to be copied, any five figures being 
deemed equivalent to one word. 

( 2 ) A printed or certified oopy of the 
accounts, statements and abstraot fur- 
nished in accordance with the provisions 
of seotion 15 or section 16 shall, on the 
application of any shareholder or polioy- 
holder made at any time within two years 
from the date on whioh the dooument was 
so furnished, be supplied to him by the 
insurer within fourteen days when the in- 
surer is constituted, incorporated or domi- 
ciled in British India and in any other 
oase within one month of suoh application. 

(3) A oopy of the memorandum and 
articles of association of the insurer if a 
company shall on the application of any 
policy-holder be supplied to him by the 
insurer on payment of one rupee. 


21. (2) If it appears to the Superin- 

Powers of Super, teudent of Insurance 
intendent of Insur - that any return fur- 
ance regarding nished to him under 
returns . the provisions of this 

Aot is inaoourate or defective in any res- 
peot, he may — 

(a) require from the insurer suoh fur- 
ther information, oertified if he so direots 
by an auditor or aotuary, as he may 
consider necessary to oorreot or supple- 
ment suoh return ; 

(&) oall upon the insurer to submit for 
his examination at the prinoipal plaoe of 
business of the insurer in British India 
any book of aooount, register or other 


dooument or to supply any statement 
whioh he may speoify in a notioe served 
on the insurer for the purpose; 

(c) examine any offioer of the insurer on 
oath in relation to the return ; 

( d ) deoline to aooept any suoh return 
unless the inaoouracy has been corrected 
or the deficiency has been supplied before 
the expiry of one month from the date on 
whioh the requisition asking for correction 
of the inaoouraoy or supply of the defi- 
ciency was delivered to the insurer and if 
he deolines to aooept any such return, the 
insurer shall be deemed to have failed to 
comply with the provisions of seotion 15 
or seotion 16 relating to the furnishing of 
returns. 

(2) The Court may on the application of 
an insurer and after hearing the Superin- 
tendent cancel any order made by the 
Superintendent under olause (a), (b) or (o) 
of sub. seotion (1) or may direot the accept- 
ance of any return whioh the Superin- 
tendent has deolined to aooept, if the 
insurer satisfies the Court that the aotion 
of the Superintendent was in the oiroum. 
stanoes unreasonable. 

22. If it appears to the Superintendent 

of Insuranoe that an 

Power of Super - investigation or valua- 

Z l iLlrZ' tion to whioh seotion 13 

valuation . refers does not properly 

indioate the condition 
of the affairs of the insurer by reason of 
the faulty basis adopted in the valuation, 
he may, after giving notioe to the insurer 
and giving him an opportunity to be 
heard, cause an investigation and valua- 
tion to be made at the expense of the 
insurer by an aotuary appointed by the 
insurer for this purpose and approved by 
the Superintendent of Insuranoe. 

Notes. — Tho provision for giving notioe to the 
Insurer has been lnoluded on the suggestion of the 
Beleot Committee. 

23. (l) Every return furnished to the 

„ , , Superintendent of Insu- 

f ™noe, which has been 

oertified by the Superin. 
tendent to be a return so furnished, shall 
be deemed to be a return so furnished. 

(2) Every dooument, purporting to be 
oertified by the Superintendent of Insur- 
ance to be a oopy of a return so furnished, 
shall be deemed to be a oopy of that return 
and shall be received in evidenoe as if it 
were the original return, unless some 
variation between it and the original re« 
turn is proved. * 
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2$. The Central Government shall every 
« , year oause to be pub. 

lurnT m t7\e° V ub- lish f d - in 8uoh manner 
■lished. as it may direot, a 

summary of the ac- 
counts, balance-sheets, statements, ab- 
stracts and other returns under this Aot or 
purporting to bs under this Aot whioh 
have been furnished to the Superintendent 
of Insurance for the year preceding the 
year of publication and may append to 
suoh summary any note of the Central 
Government and any correspondence in 
relation thereto. 


25. No insurer shall publish in British 

Returns to be pub- India any return in a 
lished in statutory form other than that in 
f° rms • whioh it has been fur. 

nished to the Superintendent of Insurance : 

Provided that nothing contained in this 
seotion shall prevent an insurer from pub- 
lishing a true and aoourate abstraot from 
such returns for the purposes of publicity. 


26, Whenever any alteration occurs or 

is made which affeots 
any of the matters 
whioh are required 
under the provisions of 
sub-seotion (2) of sec- 
tion 3 to accompany an 
application by an insurer for registration, 
the insurer shall forthwith furnish to the 
Superintendent of Insurance full particu- 
lars of suoh alteration. 


Alterations in the 
particulars fur- 
nished with appli - 
cation for registra- 
tion to be reported. 


Investment, Loans and Management. 


27. ( 1 ) Every 


Investment of as- 
sets and restriction 
on loans. 


insurer incorporated c 
domiciled in Britis 
India shall, subjeot f 
the provisions of sul 
seotion (3), at all time 
invest and hold invested assets equivaler 
to not less than fifty.five per cent, of th 
sum of the amount of his liabilities t 
holders of life insurance polioies in Indi 


on account of matured claims and the 
amount required to meet the liability on 
polioies of life insurance maturing for pay- 
ment ^ in India, less the amount of any 
deposit made under seotion 7 by the in- 
surer in respeot of his life insurance busi- 
ness and less any amount due to the 
insurer for loans granted by him on polioies 
of life insurance, in the manner following, 
namely, twenty, five per cent, of the said 
sum in Government securities and a further 
sum equal to not less than thirty per cent, 
of the said sum in Government securities 
or other approved securities or securities 

1938 Aots 5 & 6 


of or guaranteed as to principal and in. 
terest by the Government of the United 
Kingdom. 

Explanation. The provisions of this 
sub-section shall apply also to insurers 
incorporated in or domiciled in the United 
Kingdom. 

(5) An insurer incorporated or domiciled 
elsewhere than in British India or the 
United Kingdom shall, subject to the pro- 
visions of sub section (3), at all times in- 
vest and hold invested assets equivalent 
to not less than the sum of his liabilities 
to holders of life insurance policies in India 
on account of matured claims and the 
amount required to meet the liability on 
policies of life insurance maturing for pay. 
ment in India, less the amount of any 
deposit made under section 7 by the in. 
surer in respeot of his life insurance busi- 
ness and less any amount due to the 
insurer on loans granted by him on policies 
of life insurance in the manner following, 
namely thirty. three and one-third per 
cent, of the said sum in Government secu- 
rities, and the balance in Government 
securities or other approved securities or 
securities of or guaranteed as to principal 
and interest by the Government of the 
United Kingdom. 

(3) An insurer carrying on business at 
the commencement of this Act to whom 
sub.section (l) or sub. section (2) applies 
shall before the expiry of four years from 
the commencement of this Act invest the 
total amount required to be invested by 
those sub. sections in the manner required 
thereby : 

Provided that of suoh total amount the 
insurer shall have invested not less than 
one. fourth in securities of the nature spe- 
cified in sub-seotion (1) before the expiry 
of one year, not less than one-half before 
the expiry of two years, and not less than 
three.fourths before the expiry of three 
years from the commencement of this Aot. 

(4) The assets required by this seotion 
to be held invested by an insurer to whom 
sub.section (2) applies shall be held in 
trust for the discharge of claims of the 
nature referred to in sub- section (2J and 
shall be vested in trustees resident in 
British India and approved by the Central 
Government by an instrument of trust 
whioh shall be executed by the insurer 
and approved by the Central Government 
and shall define the manner in whioh 
alone the subjeot matter of the trust shall 
be dealt with. 
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Explanation, — Sub-ss. (2) and (4) 
shall apply to an insurer incorporated in 
British India whose share oapital to the 
extent of one. third is owned by, or the 
members of whose Governing Body to the 
extent of one-third consists of, individuals 
domiciled elsewhere than in British India 
or the United Kingdom. 

28. (l) Every insurer registered under 

this Act oarrying on 

statement of the ba aine 98 of life in. 

invest vi ents of , , . 

assets, surance, not^ being a 

provident society, shall 
twice in every year, namely within four- 
teen days of the 30th day of June and 
within fourteen days of the 31st day of 
Deoember, submit to the superintendent 
of Insurance a statement showing as at 
the said dates the assets held invested in 
accordance with section 27 and suoh state, 
ment shall be certified by the principal 
officer of the insurer. 

(2) The Superintendent of Insurance 
shall be entitled at any time to take suoh 
steps as he may consider necessary for 
the inspection or verification of the assets 
invested in compliance with section 27 and 
the insurer shall comply with all requisi- 
tions made by the Superintendent in that 
behalf. 

29. No insurer shall grant loans or tem- 

porary advances either 

Prohibition of on hypothecation of 
loans. property or on personal 

seourity or otherwise, 
except loans on life policies issued by him 
within their surrender value, to any direo. 
tor, manager, managing agent, actuary, 
auditor or officer of the insurer if a com- 
pany, or where the insurer is a firm, to 
any partner therein, or to any other com. 
pany or firm in which any suoh direotor, 
manager, managing agent, actuary, officer 
or partner holds the position of a direotor, 
manager, managing agent, actuary, offioer 
or partner : 

Provided that nothing herein oontained 
shall apply to loans made by an insurer to 
a hanking company : 

Provided further that every existing 
loan to any direotor, manager, managing 
agent, auditor, aotuary, offioer or partner, 
notwithstanding any oontraot to the con. 
trary, shall be repaid within one year 
from the oommenoement of this Aot, and 
in oase of default, suoh defaulting direotor, 
manager, managing agent, auditor, aotuary, 
offioer or partner shall oease to hold offioe 


on the expiry of one year from the oom- 
menoement of this Aot : 

Provided further that nothing in this* 
section shall prohibit a company from 
granting such loans or advanoes to asubsi. 
diary oompany or to any other company 
of which the oompany granting the loan 
or advance is a subsidiary oompany. 

30. If by reason of a oontravention of 

any of the provisions 

Liability of dir ec- 0 f section 27 or 860 - 

tors, etc., for loss t j 39 any loaa j B . 

due to contravene . 1 , . 

tions of Ss. 27 and sustained by the m. 

29 . surer or by the polioy- 

holders, every direotor, 
manager, managing agent, officer or part, 
ner who is knowingly a party to such- 
oontravention shall, without prejudice to 
any other penalty to whioh he may b6- 
liable under this Aot, be jointly and- 
severally liable to make good the amount 
of suoh loss. 

31. None of the assets in British India 

of any insurer shall, 

.dssels of insurer exoept in the oase of 
how to be kept . deposits made with the 

Beserve Bank of India 
under section 7 or in so far as assets are- 
required to be vested in trustees by sub. 
seotion (4) of seotion 27, be kept otherwise 
than in the corporate name of the under, 
taking, if a oompany, or in the name of 
the partners, if a firm, or in the name of 
the proprietor, if an individual. 

Limitation on J2. (l) No insurer 
employment of shall, after the com. 
managing agents menoement of this Aot, 
and on the remu- appoint a managing- 

\ l ‘Z tion payable t0 agent for the conduct 

them • T % t • 

of his business. 

(2) Where any insurer engaged in the 
business of insuranoe before theoommenoe. 
ment of this Aot employs a managing 
agent for the oonduot of business, then, 
notwithstanding anything to the oontrary 
oontained in the Indian Companies Aot, .7 
of 1913, and notwithstanding anything to 
the contrary oontained in the artiolea of 
the insurer, if a company, or in any agree, 
ment entered into by the insurer, suoh 
managing agent shall oease to hold offioe 
on the expiry of three years from the oom. 
menoement of this Aot and no compensa- 
tion shall be payable to him by the 
insurer by reason only of the premature 
termination of his employment as manage 
ing agent. > 
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(3) After the commencement of this Aot, 
notwithstanding anything contained in the 
Indian Companies Act, 7 of 1913, and not- 
withstanding anything to the oontrary 
contained in any agreement entered into 
by an insurer or in the articles of associa- 
tion of an insurer being a company, no 
insurer shall pay to a managing agent and 
no managing agent shall aooept from an 
insurer as remuneration for his servioes as 
managing agent more than two thousand 
rupees per month in all, inoluding salary 
and commission and other remuneration 
payable to and receivable by him, for his 
services as managing agent. 

Inspection. 

/ 33. [l) If the Superintendent of Insur- 

, 0 ance has reason to 
rintendent of In - believe that the in- 
surance to order terests of the policy- 
inspection . holders of an insurer 

are in danger or that 
a ?- insurer is unable to meet his obligations 
or has made default in complying with any 
of the provisions of this Aot, or that an 
offence under this Act has been or is likely 
to be committed by an insurer or any 
officer^ of an insurer or if he reoeives a 
requisition in this behalf signed by share- 
holders of an insurer being a oompany not 
less in number than one. tenth of the 
whole body of shareholders and holding 
not less than one. tenth of the whole share 
capital or if he reoeives a requisition in 
this behalf signed by not less than fifty 
policy-holders holding policies of life insur- 
ance that have been in foroe for not less 
than three years and are of the total 
value of not less than fifty thousand rupees 
and supported ^ by an affidavit, he may, 
after giving notice to the insurer and giving 
-him an opportunity to be heard, appoint 
|an auditor or aotuary or both, not being 
f an auditor or aotuary in the employ of 
the insurer, to investigate the affairs of 

he insurer, or may himself make such 
investigation. 

{3) The Court may, cn the application 

of an insurer and after giving notice to 

and hearing the Superintendent of Insur. 

anoe, forbid suoh aotion by the Superin. 

tendent, if the insurer satisfies the Court 

that it is unnecessary in the oiroum 
stances, 

(3) The results of any investigation made 

under this section shall be embodied in a 
report of which one copy shall be lodged 
with the Superintendent of Insurance and 


one copy shall be furnished to the insurer ; 
and a copy of suoh report shall be fur- 
nished to the policy-holders who have sent 
a requisition for suoh an investigation. 

{4} The Superintendent of Insurance 
may require the insurer to comply within 
a time to be specified by him (not being 
less than fifteen days from the receipt of 
the notice by the insurer) with any direc- 
tions he may issue to remedy defects dis- 
closed by suoh inspection. 

(5) If, as a result of any investigation 
made under this seotion, the Superinten- 
dent of Insurance is of opinion that it is 
necessary in the interests of the policy- 
holders that the business of the insurer 
should be wound up, or if the insurer fails 
to comply with any directions issued under 
sub. section (4), the Superintendent may, 
after giving notice to the insurer and 
giving him an opportunity to be heard, 
apply to the Court to have the business of 
the insurer wound up. 

34. When any investigation is made in 

pursuance of seotion 33 
Powers of invests the provisions of seotion 
aator ■ 140 of the Indian Com- 

panies Aot, 7 of 1913, 
shall apply for the purposes of suoh investi- 
gation as they apply to an investigation 
made in pursuance of section 138 of that 
Aot, and all expenses of and incidental to 
such investigation shall be defrayed by the 
insurer. 

Amalgamation and Transfer of 
Insurance Business. 

35. (l) No life insurance business of an 

Amalgamation i ° 8Ur0r , 8P f o ; fi f in 8ub- 
and transfer of olauae W in) or sub- 
insurance business, clause \b) of olause ( 9 ) of 

section 2 shall be trans- 
ferred to or amalgamated with the life 
insurance business of any other insurer 
exoept in accordance with a soheme pre- 
pared under this section and sanctioned by 
the Court having jurisdiction over one or 
other of the insurers concerned. 

( 2 ) Any soheme prepared under this seo- 
tion shall set out the agreement under 
whioh the transfer or amalgamation is 
proposed to be effected, and shall contain 
such further provisions as may be neces- 
sary for giving effect to the soheme. 

(3) Before an application is made to the 
Court to sanction any such soheme, notice 
of the intention to make the application 
together with a statement of the nature of 
the amalgamation or transfer, as the case 
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may be, and of the reason therefor shall, 
at least two months before the application 
is made, be sent to the Central Govern- 
ment, and certified copies of the following 
documents shall be furnished to the Cen. 
tral Government and shall during the two 
months aforesaid be kept open for the 
inspection of the members and policy- 
holders at the principal and branoh offioes 
and chief agencies of the insurers con- 
cerned, namely: — 

(а) a draft of the agreement or deed 
under which it is proposed to effeot the 
amalgamation or transfer ; 

( б ) statements of the assets and liabili. 
ties of the insurers oonoerned in suoh 
amalgamation or transfer ; and 

(c) the actuarial or other reports on 
which the scheme was founded including a 
report by an independent aotuary on the 
proposed amalgamation or transfer. 

(4) Where an application under sub- 
seotion (3) is made to the Court within 
three months from the commencement of 
this Aot, the Court may, on application, 
extend for the insurer whose business is to 
be transferred to or amalgamated with the 
business of another insurer, the time 
allowed for registration and for the pay- 
ment of the first instalment of the deposit 
under seotions 3 and 7 for suoh period not 
exceeding nine months as the Court may 
think fit. 

36. When any application suoh as is 

referred to in sub.seo. 

S and io n of ^ Qn ( 3 ) 0 f section 35 is 

amalgamation and , , n ... 

transfer by Court , naade to the uourt, the 

Court shall cause, if for 
speoial reasons it so direots, notice of the 
application to be sent to every person resi- 
dent in British India or in an Indian State 
who is the holder of a life polioy of any 
insurer oonoerned and shall cause a state- 
ment of the nature and terms of the 
amalgamation or transfer, as the oase may 
be, to be published in suoh manner and for 
3uch period as it may direot, and, after 
hearing the direotors and suoh policy- 
holders as apply to be heard and any other 
persons whom it considers entitled to be 
heard, may sanotion the arrangement, if it 
is satisfied that no sufficient objection to 
the arrangement has been established. 

37. Where an amalgamation takes place 

„ between any two or 

JlcdT/Ur ama{- more |? Bl ? rers - or . where 

gamation and an y business of one 

transfer t insurer is transferred to 

another, whether in 


Statements re- 
quired after amal- 
gamatxon and 
transfer , 


accordance with a soheme confirmed by 
the Court or otherwise, the insurer carry, 
ing on the amalgamated business or the 
insurer to whom the business is trans- 
ferred, as the oase may be, shall, within 
three months from the date of the comple- 
tion of the amalgamation or transfer, fur. 
nish to the Central Government — • 

(a) a certified copy of the soheme, agree- 
ment or deed under which the amalgama- 
tion or transfer has been effected, and 

(&) a declaration signed by every insurer 
oonoerned or in the oase of a oompany by 
the ohairman and the principal officer that 
to the best of their belief every payment 
made or to be made to any person what, 
soever on aooount of the amalgamation or 
transfer is therein fully set forth and that 
no other payments beyond those set forth 
have been made or are to be made either in 
money, polioies, bonds, valuable securities 
or other property by or with the know- 
ledge of any parties to the amalgamation 
or transfer, and 

(c) where the amalgamation or transfer 
has not been made in accordance with a 
soheme confirmed by the Court — 

( 1 ) certified copies of statements of the 
assets and liabilities of the insurers oon. 
oerned, and 

(ii) certified oopies of the actuarial or 
other reports upon which the agreement 
or deed was founded. 

Assignment or Transfer of Policies 

and Nominations. 

38. (l) A transfer or assignment of a 

. . , polioy of life insurance, 

trin»fTr me of “life whether with or with- 
insurance policies^ out consideration, may 

be made only by an 
endorsement upon the polioy itself or by a 
separate instrument, signed in either oase 
by the transferor or by the assignor or his 
duly authorized agent and attested by at 
least one witness, speoifioally setting forth 
the faot of transfer or assignment. 

( 2 ) The transfer or assignment shall be 
complete and effectual upon the execution 
of suoh endorsement or instrument duly 
attested but shall not be operative as 
against an 'insurer and shall nob oonfer 
upon the transferee or assignee, or his 
legal representative, any right to sue for 
the amount of suoh polioy or the moneys 
seoured thereby until a notioe in writing 
of the transfer or assignment has been 
delivered to the insurer at his principal 
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place of business in British India by or on 
behalf of the transferor or transferee. 

(3) The date on which the notice referred 
to in sub.s, ( 2 ) is delivered to the insurer 
shall regulate the priority of all olaims 
under a transfer or assignment as between 
persons interested in the polioy ; and 
where there is more than one instrument 
of transfer or assignment the priority of 
the olaims under suoh instruments shall be 
governed by the order in which the notices 
referred to in sub. section (2) are delivered. 

(4) Upon the receipt of the notice 
referred to in sub.s. (2), the insurer shall 
record the fact of suoh transfer or assign- 
ment together with the date thereof and 
the name of the transferee or the assignee 
and shall, on the request of the person by 
whom the notice was given, or of the 
transferee or assignee, on payment of a 
fee not exceeding one rupee, grant a 
written acknowledgment of the reoeipt of 
Euoh notioe; and any suoh acknowledgment 
shall be conclusive evidence against the 
insurer that he has duly received the 

notioe to whioh suoh acknowledgment 
relates. 

(6) From the date of the reoeipt of the 
notioe referred to in sub.s. (2) the insurer 
Bhall recognize the transferee or assignee 
named in the notioe as the only person 
entitled to benefit under the policy, and 
euoh person shall be subject to all liabili- 
ties and equities to whioh the transferor 
or assignor was subject at the date of the 
transferor assignment and may institute 
any proceedings in relation to the polioy 
without obtaining the consent of the trans- 
feror or assignor or making him a party to 
suoh proceedings. 

(6) The rights and remedies of the 
assignee or .transferee of a policy of life 
insurance existing prior to the commence, 
menb of this Act shall not be affeobed by 
the provisions of this seotion. 

u) Notwithstanding any law or oustom 
having the force of law to the contrary, 

lVu*ll gnmen * X . n favour of a P 0rson m ade 

with the condition that it shall be inopera- 
tive or that the interest shall pass to some 
other person on the happening of a speoi. 
fied event during the life of the polioy. 
holder, and an assignment in favour of the 
survivor or survivors of a number of per. 
sons, shall be valid. y 

39. (I) The holder of a policy of life 

policy-holder " * V Noting or 

at any time before the polioy matures for 
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payment, nominate the person or per- 
sons to whom the money seoured by the 
polioy shall be paid in the event of his 
death. 

(2) Any suoh nomination in order bo be 
effectual shall, unless it is incorporated in 
the text of the polioy itself, be made by 
an endorsement on the policy communi- 
cated to the insurer and registered by him 
in the reoords relating to the policy and 
any suoh nomination may at any time 
before the polioy matures for payment be 
cancelled or ohanged by an endorsement or 

a further endorsement or a will, as the 
case may be. 

(3) The insurer may oharge a fee not 
exceeding one rupee for registering any 
such endorsement and shall furnish to the 
policy. holder a written acknowledgment of 
having done so. 

U) A transfer or assignment of a polioy 
made in aooordanoe with seotion 38 shall 
automatically cancel a nomination. 

(5) Where the polioy matures for pay- 
ment during the lifetime of the polioy- 
holder or where the nominee or, if there 
are more nominees than one, all the 
nominees die before the polioy matures for 
payment, the amount secured by the polioy 
shall be payable to the policy-holder or 
his heirs or legal .representatives or the 

holder of a succession certificate, as the 
oase may be. 

(6) Where the nominee or, if there are 
more nominees than one, a nominee or 
nominees survive the policy-holder, the 
amount seoured by the polioy shall be pay. 
able to such survivor or survivors. 

(7) The provisions of this seotion shall 
not apply to any polioy of life insurance to 
whioh seotion 6 of the Married Women’s 
Property Act, 3 of 1874, applies. 

N otes . — By Cl. (7) ineuranoes by a married 
man for the benefit of his wife or children have 
been exoluded from the operation of this seotion, 

Commission and Rebates and 
Licensing of Agents. 

40. (l) No person shall, after the expiry 

Prohibition of of six months from the 
payment by way of commencement of this 

otherwise for pro. AOt| pay 0r oontr aot to 
curing business, P a Y any remuneration 

or reward whether by 
way of commission or otherwise for solicit- 
ing ^ or procuring insurance business in 
India to any person exoepb an insurance 
agent licensed under section 42 or a person 
acting on behalf of an insurer who for the 




38 Acts Act No. 

purposes of insurance business employs 
licensed insurance agents. 

(2) No insurance agent licensed under 
section 42 shall be paid or oontraot to be 
paid by way of commission or as remunera- 
tion in any form an amount exoeediDg, in 
the oase of life insurance business, forty per 
cent, of the first year’s premium payable 
on any polioy or polioies effeoted through 
him and five per oent. of a renewal pre- 
mium, or, in the oase of business of any 
other olass, fifteen per oent. of the pre- 
mium : 

Provided that insurers, in respeot of life 
insurance business only, may pay, during 
the first ten years of their business, to 
their insurance agents fifty- five per oent. 
of the first year’s premium payable on any 
polioy or polioies effeoted through them 
and six per cent, of the renewal premiums. 

(3) Nothing in this seotion shall prevent 
the payment under any oontraot existing 
prior to 27th January 1937, of gratuities 
or renewal commission to an insurance 
agent or to his representatives after his 
deoease in respeot of insurance business 
effeoted through him before the said date. 

Notes .— The amount of commission or remune- 
ration payabie to insurance agents has been 
limited in order to avoid tho unhealthy competi- 
tion among the companies. 

41. (I) No person shall allow or offer to 

_ , allow, either directly or 

bates 0 . n ltton °f rc ~ indireotly, as an induce- 

ment to any person to 
effect or renew an insurance in respeot of 
any kind of risk relating to lives or pro- 
perty in India, any rebate of the whole or 
part of the commission payable or any 
rebate of the premium shown on the 
polioy nor shall any person taking out or 
renewing a polioy aooept any rebate, 
except suoh rebate as may be allowed in 
accordance with the published prospectuses 
or tables of the insurer. 

( 2 ) Any person making default in com- 
plying with the provisions of this seotion 
shall be punishable with fine whioh may 
extend to one hundred rupees, unless the 
default is made by a person effecting or 
renewing a polioy, in whioh case he shall 
be punishable with fine whioh may extend 
to fifty rupees only. 

42. (i) The Superintendent of Insurance 

or an officer authorised 

Licensing of in- by him in this behalf 
eurance agents . shall, in the prescribed 

manner and on pay. 
ment of the prescribed fee whioh shall not 
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be more than one rupee, issue to any 
individual making an application under 
this seotion and not suffering from any of 
the disqualifications hereinafter mentioned 
a lioenoe to act as an insurance agent for 
the purpose of soliciting or procuring 
insurance business. 

( 2 ) A lioenoe issued under this seotion 
shall entitle the holder to act as an insur- 
ance agent for any registered insurer. 

(3) A licence issued under this seotion 
shall expire on the 31st day of Maroh in 
eaoh year, but shall, if the applicant does 
not suffer from any of the disqualifications 
hereinafter mentioned, be renewed from 
year to year on payment of a fee of one 
rupee. 

(4) The disqualifications above referred 
to shall be the following : 

(a) that the person is a minor; 

(W that he is found to be of unsound 
mind by a Court of competent jurisdiction; 

(c) that he has been found guilty of 
criminal misappropriation or criminal 
breaoh of trust or oheating by a Court of 
competent jurisdiction; 

(d) that in the course of any judioial 
proceeding relating to any polioy of irsur. 
anoe or the winding up of an insurance 
oompany or in the oourse of an investiga. 
tion of the affairs of an insurer it has 
been found that he has been guilty of or 
has knowingly participated in or connived 
at any fraud, dishonesty or misrepresenta. 
tion against an insurer or an assured. 

(5) If it be found that an insurance 
agent suffers from any of the foregoing 
disqualifications, without prejudice to any 
other penalty to whioh he may be liable, 
the Superintendent of Insurance shall and 
if the agent has knowingly contravened 
any provision of this Act, may cancel the 
lioenoe issued to the agent under this 
seotion. 

43. (l) Every insurer and every person 

who aoting on behalf 

Begistcr of tn- of an insurer employs 
stiranco agents, licensed insurance 

agents shall maintain a 
register showing the name and address of 
every lioensed insurance agent appointed 
by him and the date on whioh his appoint, 
ment began and the date, if any, on whioh 
his appointment oeased. 

(2) Any individual not holding a lioenoe 
issued under seotion 42 who aots as an 
insurance agent shall be punishable with 
fine whioh may extend to fifty rupees, and 
any insurer who, or any person aoting on 
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'behalf of an insurer who, appoints as an 
insurance agent any individual not so 
licensed, or transacts any insurance busi. 
ness in India through any suoh individual, 
shall be punishable with fine which may 
extend to one hundred rupees. 

(3) The provisions of sub. section (2) 
shall not take effect until the expiry of 

six months from the commencement of 
this Aot. 

Notes. The penalty in the oase of agents act- 
ing without lioence has been reduoed on the 
recommendation of the Select Committee from 
'Rb. 100, which was in the original Bill, to Re. 50. 

44. Notwithstanding anything to the 

Prohibition of oontrary in a coatraot 
cessation of pay - between any person 

sion! 8 commiSm and an insurance agent 

, * f ^ licensed under sec- 

tion 42 forfeiting or stopping payment of 
renewal commission to suoh insurance 
agent, no suoh person shall in respect of 
life insurance business done in India refuse 
•payment to an insurance agent of com. 
mission on renewal premiums due to him 
under the agreement by reason only of 

the termination of his agreement except 
for fraud : 

Provided that such agent has served 

suoh person continually and exclusively 

for at least ten years, and provided fur. 

ther that, after bis ceasing to aot as agent 

he does not directly or indirectly solicit or 

procure insurance business for any other 
.person. 


•c 


Special Provisions of Law. 

45. No policy of life insurance effected 

before the commence- 
ment of this Aot shall 
after the expiry of two 
years from the date of 
commencement of this 


Policy not to be 
ailed in question 
on ground of mis - 
statement after 
two years . 


... . Act and no polioy of 

life insurance effected after the coming 

into force of thia Aot shall, after the expiry 
of two years from the date on which it 
was effeoted, be oalled in question by an 
insurer on the ground that a statement 
made m the proposal for insuranoe or in 
any report of a medioal offioer, or referee, 
or friend of the insured, or in any other 
dooumect leading to the issue of the polioy 
was inaoourate or false, unless the insurer 
3hows. that suoh statement was on a 
material matter and fraudulently made by 
the polioy holder and that the polioy. 
holder knew at the time of making it that 
the statement was false. 


This section has been inserted to oheok 
$ne abuse of insurers questioning the validity of 


a policy on which premiums have been paid for 
a considerable number of years on the ground 
that some statement leading to the issue of the 
policy was untrue. Of course it retains the 
right of the insurer to show that the false state- 
ment was fraudulently made with knowledge 
and concerned with a material matter. 


•iU 


xuo uuiudi ul a ^onoy or insuranoe 

Application of issued by an insurer in 

British Indian law respect of insuranoe 

issued in business transacted in 
British India. tj • .« • T a • , 

British India after the 


commencement of this Aot shall have the 
right, notwithstanding anything to the 
contrary contained in the policy or in any 
agreement relating thereto, to receive pay- 
ment in British India of any sum seoured 
thereby and to sue for any relief in res- 
pect of the policy in any Court of compe- 
tent jurisdiction in British India; and if 
the suit is brought in British India any 
question of law arising in connection with 
any such polioy shall be determined 

according to the law in force in British 
India. 


47. ( 1 ) Yv here in respect of any polioy of 

life insuranoe maturing 

Payment of for payment an insurer 
money mto Court. is of opinion fchafc by 

reason of conflicting 
olaims to or insuffioienoy of proof of title 
to the amount seoured thereby or for any 
other adequate reason it is impossible 
otherwise for the insurer to obtain a satis- 
factory discharge for the payment of suoh 
amount, the insurer shall before the expiry 
o f nine ^ jppnths from the date of the 
maturing of the polioy apply to pay the 
amount into the Court within the jurisdic- 
tion of which is situated the place at 
which such amount is payable under the 
terms of the polioy or otherwise. 

(2) A reoeipt granted by the Court for 
any such payment shall be a satisfactory 
discharge to the insurer for the payment 
of such amount 

(3) An application for permission to 
rnnke a payment into Court under this 
section shall be made by a petition verified 
by an aflidavit signed by a principal offioer 
of the insurer setting forth the following 
particulars, namely ; — 

(a) the name of the insured person and 
his addrese; 

(b) if the insured person is deoeased, 
the date and place of his death : 

(c) the nature of the polioy and tha 
amount seoured by it; 

id) the name and address of each clai- 
mant bo far as is known to the insurers 
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with details of every notioe of olaim 
received ; 

( e ) the reasons why in the opinion of 
of the insurer a satisfactory discharge 
cannot be obtained for the payment of 
the amount ; and 

(/) the address at which the insurer 
may be served with notioe of any proceed- 
ing relating to disposal of the amount 
paid into Court. 

W An application under this section 
shall not be entertained by the Court if 
the application is made before the expiry 
of six months from the death of the 
insured, or the maturing of the polioy by 
survival. 

M If it appears to the Court that a 
satisfactory discharge for the payment of 
the amount cannot otherwise be obtained 
by the insurer it shall allow the amount 
fco be paid into Court and shall invest the 
amount in Government securities pending 
its disposal. 

(6) The insurer shall transmit to the 
Court every notice of olaim reoeived after 
the making of the application under sub. 
Beotion (<3), and any payment required by 
the Court as costs of the proceedings or 
otherwise in connection with the disposal 
of the amount paid into Court shall as to 
the costs of the application under sub- 
section (3) be borne by the insurer and as 
to any other ooets be in the discretion of 
the Court. 

# (7) The Court shall oause notioe to be 
given to every ascertained olaimant of the 
fact that the amount has been paid into 
Court, and shall oause notioe at the cost 
of any olaimant applying to withdraw the 
amount to be given to every other ascer- 
tained olaimant. 

{8) The Court shall deoide all questions 
relating to the disposal of olaims to the 
amount paid into Court. 

48. (l) Where the insurer is a company 

Directors of insu- incorporated under the 
rers being com - Indian Companies Act, 

* an%es% 7 of 1913, and oarries 

on the business of life insurance, not less 
than one- fourth of the whole number of 
the directors of the company shall be 
persons having the prescribed qualifica- 
tions and holding policies of life insurance 
issued by the oompany, and shall beeleoted 
to the Board of Directors of the company 
in the prescribed manner by the holders 
of policies of life insurance issued by the 
oompany. 


(2) This seobion shall not take effeofc 
until the expiry of one year from the 
commencement of this Aot. 

Notes — This section gives a valuable right 
to the policy-holders in that they are entitled 1 
to eleot at leaBt one-fourth of the number of 
directors from among the policy-holders. 

49. No insurer, being an insurer sped- 

Restriction on fied in sub-dause (a) 

dividends and (*j) or sub. clause (6) of 
bonuses. * olause (9) of seotion 2, 

who oarries on the business of life insu- 
rance shall in respeot of such life inauranoe 
business deolare or pay any dividend to 
shareholders or any bonus to polioy. 
holders except out of a surplus ascertained 
as the result of an actuarial valuation of 
the assets and liabilities of the insurer. 

Notes — The objeot of this seotion is to oheok 
the praotice of oompanies declaring indiscriml* 
nately bonuses and dividends without any regard 
to their assets and liabilities. 

50. An insurer shall, within three 

Notice of options months of the lapsing 
available to the as - of a policy of life insu- 
sured on the laps - ranee, give notioe to 
mg of a policy. the p 0 i ioy . holder in. 

forming him of the options available to 
him. 

51. Every insurer shall, on application 

, by a policy-holder and 

of proposals and on P a y men fc of a fee 
medical report s. oof* exceeding one 

rupee, Bupply to the 
policy-holder certified copies of the ques- 
tions put to him and his answers thereto 
contained in his proposal for insurance 
and in the medical report supplied in oon. 
nection therewith, 

52. No insurer shall after the oom» 

p . ..... . menoement of this Aot 

business on divid - be 8 ln » or affcer fchwe 
ing principle . years from that date 

continue to carry on, 

any business upon the dividing principle, 

that is to say, on the principle that the 

benefit seoured by a polioy is not fixed 

but depends either wholly or partly on 

the results of a distribution of oertain 

sums amongst polioies becoming olaim* 

within oertain time-limits, or on the prin- 

oiple that the premiums payable by a 

policy-holder depend wholly or partly on 

the number of polioies becoming olaime 

within oertain time-limits : 

Provided that nothing in this seotion 
shall be deemed to prevent an insurer 
from allooatiDg bonuses to holders of 
polioies of life insuranoe as a result of » 
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periodio&l actuarial valuation either as 
reversionary additions to the sums insured 
or as immediate oash bonuses or other- 
wise : 

Provided further that an insurer who 
continues to carry on insurance business 
on the dividing principle after the com- 
mencement of this Act shall withhold 
from distribution a sum of not less than 
forty per cent, of the premiums received 
during each year after the commencement 
of this Act in which such business is conti- 
nued so as to make up the amount required 
for investment under section 27. 

Winding up. 

53. (l) The Court may order the wind- 

ing up in accordance 

Windin'} up by wife h the Indian Com- 
the Court. panies ^ ? Qf 1913 . 

of any insurance com- 
pany and the provisions of that Aot shall, 
subject to the provisions of this Chapter, 
apply accordingly. 

(2) In addition to the grounds on whioh 

such an order may be based, the Court 

may order the winding up of an insurance 
company — 

(a) if with the sanotion of the Court 
previously obtained a petition in this 
behalf is presented by shareholders not 
less in number than one tenth of the whole 
body of shareholders and holding not less 
than one. tenth of the whole share capital 
or by not less than fifty policy-holders 
holding polioies of life insurance that have 
been in foroe for not less than three years 
and are of the total value of not less than 
fifty thousand rupees ; or 

\ (b)ii the Superintendent of Insurance, 
fwho is hereby authorised to do so, applies 
in this behalf to the Court on any of the 
following grounds, namely : 

(0 that the company has failed to depo. 

ait or to keep deposited with the Reserve 

.Bank of India the amounts required bv 
section 7, 

(**) that the company haying failed to 
oomply -with any requirement of this Aot 
has continued suoh failure for a period of 
three months after notice of suoh failure 
has been conveyed to the oompany by the 
Superintendent of Insurance, 

(mj I that it appears from the returns 
furnished under the provisions of this Aot 
or from the results of any investigation 
made thereunder that the oompany is 
insolvent, or 


( iv ) that the oontinuanoe of the oompany 
is prejudicial to the interests of the policy- 
holders. 

54. Notwithstanding anything contained 

in the Indian Com. 
Voluntary panies Aot, 7 of 1913, 

winding up . an insurance oompany 

shall not be wound up 
voluntarily except for the purpose of 
effecting an amalgamation or a re-con- 
struotion of the oompany, or on the ground 
that'by reason of its liabilities it cannot 
oontinue its business. 

65. (l) In the winding up of an insurance 

oompany or in the 

Valuation of insolvency of any other 
liabilities . insurer the value of the 

assets and the liabili. 
ties of the insurer shall be ascertained in 
suoh manner and upon suoh basis as the 
liquidator or reoeiver in insolvency thinke 
fit, subject, so far as applicable, to the 
rule contained in the Sixth Sohedule and 
to any directions whioh may be given bv 
the Court. 

(2) For the purposes of any reduction 
by the Court of the amount of the con. 
tracts of any insurance oompany the value 
of the assets and liabilities of the oompany 
and all claims in respect of polioies issued 
by it shall be ascertained in suoh manner 
and upon suoh basis as ’the Court thinks 
proper having regard to the rule aforesaid. 

(3) The rule in the Sixth Sohedule shall 
be of the same foroe and may be repealed, 
altered or amended as if it were a rule 
made in pursuance of section 216 of the 
Indian Companies Aot, 7 of 1913, and rules 
may be made under that seotion for the 
purpose of carrying into effeot the provi- 
sions of this Act with respect to the wind- 
ing up of insurance companies. 

56. (i) In the winding up of an 

insurance oompany and 
<JZu!t Calion , °t in tha insolvency of 

life insurance fund any ofeher insurer the 
in liquidation value of the assets and 
or insolvency . the liabilities of the 

insurer in respeot of 
life insurance business shall be ascertained 
separately from the value of any other 
assets or any other liabilities of the 
insurer and no suoh assets shall be applied 
to the discharge of any liabilities other 
than those in respeot of life insurance 
business except in so far as those assets 
exceed the liabilities in respect of life- 
insurance business. 
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( 2 ) In the winding up of an insuranoe 
company carrying on the business of life 
insurance or in the insolvency of any 
other insurer carrying on such business 
where any proportion of the profits of the 
insurer was before the commencement of 
the winding up or insolvency allocated to 
policy-holders, if when the assets and 
liabilities of the insurer have been ascer- 
tained, there is found to be a surplus of 
assets over liabilities (hereinafter referred 
to as a prima faoie surplus) there shall be 
added to the liabilities of the insurer in 
respeot of the life insurance business an 
amount equal to such proportion of the 
prima facie surplus as is equivalent to 
suoh proportion of the profits allocated to 
share. holders and policy-holders as was 
allocated to polioy holders during the ten 
years immediately preceding the com- 
mencement of the winding up and the 
assets of the insurer shall be deemed to 
exceed his liabilities only in so far as those 
assets exceed those liabilities after such 
addition : 

Provided that : — 

(а) if in any oase there has been no suoh 
allocation or if it appears to the Court 
that by reason of speoial oiroumstances it 
would be inequitable that the amount to 
be added to the liabilities of the insurer 
in respeot of the life insuranoe business 
should be an amount equal to suoh propor- 
tion as aforesaid, the amount to be so 
added shall be such amount as the Court 
may direot, and 

(б) for the purpose of the application of 
this sub-section to any case where before 
the commencement of the winding up or 
insolvency a proportion of suoh profits as 
aforesaid of a branch only of the life 
insuranoe business in question has been 
allocated to polioy holders, the value of 
the assets and liabilities of the insurer in 
respect of that branch shall be separately 
ascertained in like manner as the value of 
his assets and liabilities in respeot of the 
life insurance business was ascertained, 
and the surplus so found, if any, of assets 
over liabilities shall, for the purpose of 
determining the amount to be added to 
she liabilities of the insurer in respeot of 
the life insuranoe business be deemed to 
be the prima faoie surplus. 

57, (l) Where the insuranoe business or 

Winding up of ftDy ° f the , in ' 

secondary c o w ? uran0Q business of an 

^a?:t5s, insuranoe company has 

been transferred to 
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another insuranoe company under an 
arrangement in pursuance of which the 
first mentioned company (in this seotion 
referred to as the secondary company) or 
the creditors thereof has or have olaims 
against the company to whioh suoh transfer 
was made (in this seotion referred to as the 
principal company) then, if the principal 
company is being wound up by or under the 
supervision of the Court, the Court shall 
(subject as hereinafter mentioned) order 
the secondary company to be wound up in 
conjunction with the principal company 
and may by tbe same or any subsequent 
order appoint the same person to be liqui- 
dator for the two companies and make 
provision for suoh other matters as may 
seem to the Court neoessary with a view 
to the companies being wound up as if 
they were one oompany. 

(2) The oommenoement of the winding 
up of the principal oompany shall, save as 
otherwise ordered by the Court, be the 
oommenoement of the winding up of the 
secondary oompany. 

(3) In adjusting the rights and liabili. 
ties of the members of the several com. 
panies among themselves the Court shall 
have regard to the constitution of the 
companies and to the arrangements entered 
into between the companies in the same 
manner as the Court has regard to the 
rights and liabilities of different olasses of 
contributories in the oase of the winning 
up of a single oompany or as near thereto 
as oiroumstanoes admit. 

(4) Where any company alleged to be 
secondary is not in process of being wound 
up at the same time as the principal 
oompany to whioh it is alleged to be 
secondary, the Court shall not direot the 
seooniary oompany to be wound up unless 
after hearing all objections (if any) that 
may be urged by or on behalf of the com- 
pany against its being wound up, the 
Court is of opinion that the company is 
secondary to the principal oompany and 
that the winding up of the oompany in 
conjunction with the principal oompany is 
just and equitable. 

(5) An application may be made in rela- 
tion to the winding up of any secondary 
oompany in oonjunotion with the principal 
oompany by any oreditor of, or person 
interested in, the principal or secondary 
oompany 

^ (5) Where a oompany stands in the rela. 
tion of a principal oompany to one instu 
ranee oompany and in the relation of a 
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secondary oompany to some other insu- 
ranee company or where there are several 
insurance companies standing in the rela- 
tion of secondary companies to one princi- 
pal company, the Court may deal with 
any number of such companies together or 
in separate groups as it thinks most 
expedient upon the principles laid down in 
•this section. 

58 (1) If at any time it appears expe- 

Schemes for par - dient that the affairs 
dial winding up of of an insurance com- 

l vanicT Ce ° 0m ' pany respeot of any 

. \ class of business com- 

prised in the undertaking of the company 
should be wound up but that any other 
class of business comprised in the under- 
taking should continue to be oarried on by 
-the oompany or be transferred to another 
insurer, a scheme for such purposes may 
be prepared and submitted for confirma- 
tion of the Court in accordance with the 
provisions of this Act. 

(2) Any eoheme prepared under this 
section shall provide for the allocation and 
distribution of the assets and liabilities of 
the oompany between any classes of busi- 
ness affeoted (including the allocation of 
any surplus assets whioh may arise on the 
proposed winding up), for any future rights 
of every olass of policy-holders in respeot 
o£ . lheir Polioies and for the manner of 
winding up any of the affairs of the oom. 
pany wbioh are proposed to be wound up 
and may oontain provisions for altering 
■the memorandum of the oompany with 
respeot to its objeots and suoh further pro. 
visions as may be expedient for giving 
effect to the soheme. 

(3) The provisions of this Act relating to 
-he valuation of liabilities of insurers in 
liquidation and insolvency and to the 
application of surplus assets of the life 
insurance fund in liquidation or insolvency 

shall apply to the winding up of any part 

° *fU 4 .u flair8 of a com P an y in accordance 
with the soheme under this section in like 

manner as they apply in the winding up 

““ 1 “®? ranoe company, and any soheme 
under this section may apply with the 
necessary modifications any of the provi- 
siona of the Indian Companies Act, 7 of 

iyi3, relating to the winding up of com- 
pames. 

14) An order of the Court confirming a 
scheme under this section whereby the 
memorandum of a oompany is altered 
with respect to its object shall as respects 
ihe alteration have effeot as if it were an 
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order confirmed under section 12 of the 
Indian Companies Act, 7 of 1913, and the 
provisions of sections 15 and 16 of that 
Act shall apply accordingly. 

59. In the winding up of an insurance 

oompany and in the 

Return of depo - insolvency of any other 
sits> insurer the liquidator 

or assignee as the case 
may be shall apply to the Court for an 
order for the return of the deposit made by 
the company under section 7 and the Court 
shall on such application order a return of 
the deposit subject to such terms and con- 
ditions as it shall direct. 

60. In the winding up of an insurance 

oompany for the pur- 
Notice of policy poses of a oash distri- 
values • bution of the assets and 

in the insolvency of 
any other insurer the liquidator or assignee 
as the oase may be in the oase of all per- 
sons appearing by the books of the oom- 
pany or other insurer to be entitled to or 
interested in the policies granted by the 
oompany or other insurer shall ascertain 
the value of the liability of the company 
or other insurer to each such person and 
shall give notice of suoh value to those per- % 
sons in such manner as the Court may 
direct and any person to whom notioe is 
so given shall be bound by the value so 
ascertained unless he gives notioe of his 
intention to dispute suoh value in suoh 
manner and within such time as may be 
specified by a rule or order of the Court. 

61 . (l) Where an insurance oompany is 

Power Of Court liquidation or_ any 
to reduce contracts ofcher ln8arer IS lnsol- 
of insurance. vent the Court may 

make an order reduc- 
ing the amount of the insurance contracts 
of the oompany or other insurer upon suoh 
terms and subject to suoh conditions as 
the Court thinks just. 

(2) Where a company carrying on the 
business of life insurance has been proved 
to be insolvent, the Court may if it thinks 
fit in place of making a winding up order 
reduce the amount of the insurance con- 
tracts of the oompany upon suoh terms and 

subject to suoh conditions as the Court 
thinks fit. 

(3) Application for an order under this 
seotion may be made either by the liqui. 
dator or by or on behalf of the oompany 
or by a polioy. holder, or by the Superin- 
tendent cf Insurance and the Superinten- 
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dent of Insurance and any person whom 
the Oourb thinks likely to be affected shall 
be entitled to be heard on any suoh appli- 
cation. 

Special Provisions Relating to 
External Companies 

62. Where, by the law or praotioeof any 

country outside India 

Power of Central j n w hioh an insurer 
( Government to im- 
pose reciprocal dis • ferrying on insurance 

abilities on non - business in British 
Indian companies. India is constituted, 

incorporated or domi- 
ciled, insurance companies incorporated in 
British India are required as a condition 
of oarrying on insurance business in that 
oountry to comply with any special 
requirement whether as to the keeping of 
deposits or assets in that oountry or other- 
wise whioh is not imposed upon insurers 
of that oountry under this Act, the Central 
Government shall, if satisfied of the exis- 
tence of suoh speoial requirement, by noti- 
fication in the offioial Gazette, direct that 
the same requirement, or requirements as 
similar thereto as may be, shall be impos. 
ed upon insurers of that oountry as a con- 
dition of oarrying on the business of 
insurance in British India. 

63. Every insurer, having his principal 

_ .. , , _ place of business or 

filed by insurers 

T — I | | , | . | 

established outside India, who establishes 
British India . a plaoe of business 

within British India 
or appoints a representative in British 
India with the object of obtaining insu- 
rance business, shall, within three months 
from the establishment of suoh plaoe of 
business or the appointment of suoh agent, 
file with the Superintendent of Insu- 
rance : — 

(a) a certified oopy of the oharter, 
statutes, deed of settlement or memo- 
randum and artioles or other instrument 
constituting or defining the constitution of 
the insurer, and, if the instrument is not 
written in the English language a certified 
translation thereof, 

(b) a list of the directors, if the insurer 
Is a oompany, 

(o) the name and address of some one or 
more persons resident in British India 
authorized to aooept on behalf of the 
insurer service of prooess and any notioe 
required to be served on the insurer, 
together with a oopy of the power of 
attorney granted to him, 


British India . 


( d ) the full address of the principal 
office of the insurer in British India, 

(e) a statement of the olasses of insu. 
ranoe business to be carried on by the 
insurer, and 

(/) a statement verified by an affidavit 
setting forth the speoial requirements, if 
any, of the nature specified in seotion 62 
imposed in the oountry of origin of the 
insurer on Indian nationals, 
and, in the event of any alteration being 
made in the address of the principal offioe 
or in the olasses of business to be oarried 
on, or in any instrument here referred to, 
or in the name of any of the persons here 
referred to, or in the matters specified in 
clause (/) above, the oompany shall forth- 
with furnish to the Superintendent of 
Insurance particulars of suoh alteration. 

64. Every insurer having his principal 

plaoe of business or 

Books to be kept domioile onta ide Britiflh 

eLnsZ outL . sh ?» , ?* 

British India. his pnnoipal office in 

British India suoh 
books of account, registers and documents 
as will enable the aooounts, statements 
and abstracts whioh he is required under 
this Aot to furnish to the Superintendent 
of Insurance in respect of the insuranoe 
business transacted by him in India to be 
compiled and, if necessary, oheoked by th& 
Superintendent of Insuranoe. 

PART III. 

Provident Societies. 

65. In this Part “ provident society " 

means a person who, 

D ef % n 1 1 x on or a body of persons 
of provxdent , “ J 
society ”. whether corporate or 

incorporate whioh, re- 
ceives premiums or contributions for 
seouring annuities on human life or reoeives 
premiums or contributions for insuring 
money to be paid on the happening of any 
of the following oontingenoies, namely : — 

(a) the birth, marriage, death of any 
person or the survival by a person of a- 
stated age or contingency ; 

(l) failure of issue ; 

(c) the ooourrenoe of a sooial, religious 
or other oeremonial oooasion ; 

(d) loss of or retirement from employ- 
ment ; 

(e) disablement in oonsequenoe of siok- 
ness or acoident ; 

(/) the necessity of providing for the 
eduoation of a dependant ; and 
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iq) any other oontingenoy whioh may 
1)e prescribed or whioh may be authorized 
•by the Provincial Government with the 
approval of the Central Government. 

66. Nothing in this Part shall apply to 

a provident society 
Application o f which pays or under. 
this Part. takes to pay on any 

policy of insurance an 
annuity exceeding fifty rupees or a gross 
sum exceeding five hundred rupees exclu- 
sive of any profit or bonus : 


Provided that for the purposes of this 
section oontraots entered into before the 
commencement of this Aot shall not be 
taken into consideration and provided 
further that policy ” inoludes a series of 
policies covering one or more of the 
contingencies specified in seotion 65. 

67. No provident sooiety established 
Name. after the commence- 

ment of this Aot shall 
adopt as its name, and no provident 
sooiety established before the commence- 
ment of this Aot shall continue after the 
expiry of six months from the commence- 
ment thereof to use as its name, any 
combination of words whioh fails to 
include the word " provident " or whioh 
inoludes the word " life ”, 


68. No provident sooiety shall receive 

Insurable an y Premium or contri- 
interest. bufcion for insuring 

money to be paid to 
any person other than the person paying 
such premium or contribution or the wife, 
husband, ohild, grand-child, parent, bro- 
ther or sister, nephew or niece of suoh a 


person. 


69. (2) No provident sooiety shall oarry 

Dividing on an 7 business upon 
business . fch0 dividing principle, 

, , that is to say, on the 

principle that the benefit secured by a 
polioy is not fixed but depends either 
wholly or partly on the results of a distri. 
bution, amongst policies maturing for pay- 
ment within certain time limits, of oertain 
sums. 

(2) The Superintendent of Insurance 

shall, as soon as possible, take steps to 

have any provident sooiety whioh oarries 

on business on the dividing principle 
wound up : 

Provided that, where any suoh provi- 
dent sooiety in existence at the commence- 
ment of this Aot applies within three 
months of suoh commencement to the 


Superintendent of Insurance for permis- 
sion to continue carrying on its business 
with a view meanwhile to re-organise its 
business in accordance with the provisions 
of this Aot, the Superintendent of Insur. 
anoe may at his discretion, with due 
regard to the past history of the sooiety, 
permit the sooiety to continue business for 
a period not exceeding two years from the 
date of reoeipt of suoh permission, so how. 
ever that no new business on the dividing 
principle is undertaken by the society. 

70. (l) No provident sooiety except a 

Registration. provident sooiety regis- 
tered under the provi- 
sions of the Provident Insurance Societies 
Aot, 5 of 1912, shall reoeive any premium 
or contribution until it has obtained from 
the Superintendent of Insurance a certi. 
fioate of registration. 

(2) Every application for registration 
shall be aooompanied by — 

(a) a certified copy of the rules of the 
sooiety. and when the sooiety is a com- 
pany incorporated under the Indian Com. 
panies Aot, 7 of 1913, a certified copy of 
the Memorandum and Articles of Associa- 
tion or where the sooiety is not suoh a 
company a certified copy of the deed of 
constitution of the sooiety ; 

(b) the names and addresses of the pro- 
prietors or directors, and the managers of 
the sooiety ; 

(c) a certificate from the Reserve Bank 
of India that the initial deposit referred 
in seotion 73 has been made ; and 

(d) a declaration verified by an affidavit 
that the minimum working capital r 9 - 
quired by seotion 72 is available. 

(5) The Superintendent of Insurance 
may refuse to issue a certificate of regis- 
tration until he is satisfied that the rules 
of the sooiety comply with the provisions 
of this Aot and that the minimum work- 
ing capital required by seotion 72 is avail- 
able, bub if he is ’so satisfied he shall 
register the sooiety and its rules. 

(4) The Superintendent of Insurance 
may, after giving previous notice in writing 
in suoh manner as he thinks fit specifying 
the grounds for the proposed cancellation, 
and allowing the sooiety concerned an 
opportunity of being heard, apply to tha 
Court and obtain sanction for cancellation 
of the registration made under this section 
or made under the provisions of the Provi- 
dent Insurance Societies Aot, 5 of 1912,— 
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(a) if be is satisfied as the result of an 
inquiry made under section 87 — 

(*) that the society is insolvent or is 
likely to become so, or 

(n) that the business of the society is 
oonduoted fraudulently or not in accor- 
dance with the rules thereof, or that it 
is in the interests of the policy-holders 
that the society should oease to carry on 
business, 

(b) if the initial deposit or any of the 
further deposits required by section 73 
has not been made, or 

(c) if the society, having failed to oom- 
ply with any requirement of this Act, has 
continued suoh failure for a period of one 
month after notice of such failure has 
been oonveyed to the sooiety by the 
Superintendent of Insurance : 

Provided that the Superintendent of 
Insurance may, if he thinks fit, instead of 
applying for cancellation of the registra- 
tion under sub.olause («) of olause (a) of 
this subjection make a recommendation 
to the Court that the contracts of the 
sooiety should be reduced in such manner 
and subject to suoh conditions as he may 
indicate. 


71. The provisions of seotion 32 shall 

apply to provident 
Prohibition of B00 j e y QS aa they apply 
managing agents . , , * ** * 

to insurers. 

72. No provident sooiety established 

7 after the commence- 

Workin ° capxtaL meat of this Act shall 

be registered unless it has a paid up capi- 
tal sufficient to provide as working oapital 
a net sum of not less than five thousand 
rupees exclusive of deposits made under 
this Act and exclusive in the oase of 
a company of any expenses inourred in 
connection with the formation of the 
company. 

73. (i) Every provident sooiety shall, if 

_ established before the 

De P° sxts ' commencement of this 

Aot within one year from suoh commence- 
ment, or, if established after the com- 
menoement of this Aot before the sooiety 
applies for registration under seotion 70, 
deposit and keep deposited with the Re- 
serve Bank of India in one of the offices 
in India of the Bank, for and on behalf of 
the Central Government, cash or approved 
securities amounting at the market value 
of the securities on the date of deposit to 
five thousand rupees, and shall thereafter 
make each year a further deposit amount- 


ing to not less than one- fifth of the gross^ 
premium income for the year (including, 
admission fees and other fees received 
by the sooiety) until the total amount* 
so deposited and kept is fifty thousand 
rupees. 

(2) The provisions of sub-seotions (8), 
(9) and (10) of seotion 7 and of sub- 
section (l) of section 8 shall apply to the- 
deposits made under this seotion aB they 
apply to deposits made by an insurer. 


74. ( 1 ) Every provident sooiety esta. 

blished after the com- 
mencement of this Aot* 
shall in its rules set forth — 


Rules. 


(a) the name, the objeot and the looa- 
tion of the registered offioe of the sooiety ; 

(£) the contingencies or classes of oon- 
tingenoy on the happening of which money 1 
is to be paid ; 

(c) the conditions to be complied with 
before, and the payments to be made on, 
admission to the sooiety ; 

(d) the rates of premium or oontribu- 
tion, and the periods for whioh or the- 
times at whioh premiums or contributions 
are payable ; 

(e) the maximum amount payable to a 
subscriber or polioy-holder ; 

(/) the nature and amounts of the bene- 
fits provided for by the sooiety ; 


(g) the oiroumstanoes in whioh a bonus 
may be paid to a polioy-holder ; 

(h) the nature of the evidence required 
for the proof of the happening of any oon- 
tingenoy on whioh money is to be paid ; 

(*) the oiroumstanoes in whioh polioies 
may be forfeited or renewed or the whole 
or a part of the premiums paid on a polioy 
may be returned, or a surrender value of 
a polioy may be granted ; 

(/) the penalties for delay in paying or 
failure to pay premiums or contributions ; 

(k) the proportion of the annual inoome 
of the sooiety whioh may be disbursed on 
and the provisions to be made for meeting 
the expenses of the management of the 
sooiety ; 

(l) the person or persons who ' or the 
authority whioh shall have power to invest 
the funds of the sooiety ; 

(m) the provisions for appointment of 
auditors and their remuneration ; 


(n) the prooedure to be adopted in alter- 
ing the rules of the sooiety ; 

(o) unless these are provided for in the 
artloles of association of a sooiety whioh is 


1938 


Act No. 4 of 1938 


a company incorporated under the Indian 
Companies Act, 7 of 1913,— 

(i) the mode of appointment and re- 
moval, the qualification and the powers of 
a director, manager, secretary or other 
officer of the sooiefcy ; 

(ii) the manner of raising additional 
oapital ; and 

provisions for the holding of 
general meetings of the members and 
policy-holders and for the powers to be 
exercised and the procedure to be followed 
thereat ; and 

(p) suoh other matters as may be 
prescribed. 

any provident 
sooiety registered under the Provident 
Insuranoe Societies Aot, 5 of 1912, fail to 
oomply with the provisions of this seotion 
the sooiety shall, before the expiry cf 
twelve months from the commencement of 
this Aot, amend the rules so as to oomply 
with these provisions. 

73. ( 1 ) No amendment of any rule of a 

Amendment of s°°iety shall 

rules . be valid until it has 

. been sent to the Supe. 

rintendent of Insuranoe and has been 
registered by him. 

(2) The Superintendent of Insurance on 

being satisfied that the proposed amend. 

ment is not contrary to the provisions of 

this Aot shall, unless he is of opinion that 

the amendment unfairly affeots the rights 

of existing members or polioy.holders of 

the society, issue to the sooiety an aoknow 

lodgment of the registration of the amended 
rule. 
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76. Every provident sooiety shall on 

Supply of copy of de “ and Oliver f r00 of 
rules . costs to any member 

, of the sooiety a copy of 

the rules of the sooiety and to any person 

other than a member a copy of suoh rules 

on the payment of a sum not exceeding 
one rupee. s 

77 . Every provident sooiety shall have 

Registered office . an °^ 00 (on the outside 
A ; a . . * , v?hioh it shall keep 

displayed its name in a oonspiouous posi. 
tion in legible characters) to whioh all 
oommunioations and notioes may be 
addressed, and shall give notice to the 
Superintendent of Insuranoe of any ohange 

°° a ^ n th0reo£ within twenty, 
sight days of its ooourrenoe. 


78. Where any notice, advertisement or 

other official publica- 

auOMrised° capital tio ? . ° f » . P^vidant 
to contain also szib- society contains a state- 
scribed and paid ment of the amount of 
up capital. the authorized capital 

of the sooiety. the pub- 
lication shall also contain a statement of 
the amount of the capital whioh has been 
subscribed and the amount paid up. 

Registers and Every provident 

books. sooiety shall keep at its 

. % registered office : — 

\a) a register of members in which 
shall be entered the name, address and 
occupation, if any, of every proprietor, 
direotor, manager or secretary and of 
every member of the society ; 

(bU register or reoord of policies in 
which shall be entered, in respect of every 
polioy issued by the sooiety, the name and 
address of the policy-holder, the date when 
the polioy was effected and a record of any 
transfer, assignment or nomination of 
whioh the sooiety has notioe, 

(c) a register of olaims in whioh 9 hall be 
entered every claim made, together with 
the date of the olaim, the name and address 
of the olaimant and the date on whioh the 
olaim is discharged or in the case of a 
olaim whioh is rejeoted the date of rejec. 
tion and the grounds therefor ; 

(d) a register of agents in which shall be 
entered the name and address of every 
agent employed by the society ; 

W a cash book in which shall be entered 
separately for each class of contingency 
separately specified in section 65 all sums 
received and expended by the society and 
the matters in respect of whioh the receipt 
or expenditure takes plaoe ; 

(/) a ledger ; and 
(q) a journal. 

80. (I) Every, provident society shall at - 

Revenue account, ‘ he 0Xpiry of the 
balance-sheet and ciar Y ear prepare a 
annual statements . revenue account and 

balance-sheet in the 
prescribed form verified in the prescribed 
manner, together with a report on the 
general state of the society’s affairs and 
shall cause the revenue aocount and balance 
sheet to be audited by an auditor, and* 
the auditor shall so far as may be in the 
audit of a provident society have the 
powers of, exercise the functions vested in, 
and discharge the duties and be subject to 
the liabilities imposed on, an auditor of , 
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oompanies by section 145 of the Indian 

Companies Act, 7 of 1913. 

(2) Every provident sooiety shall at the 
3 xpiry of the calendar year prepare with 

respeot to that year — 

(a) a statement showiDg separately for 
each class of contingency separately speci- 
fied in section 65 — 

(i) the number of new polioies effected, 
the total amount insured thereby and the 
total premium inoome reoeived in respect 
thereof and the number of existing policies 
discontinued during the year with the total 
amount insured thereby, and 
{ii) the total amount of claims made and 
the total amount paid in satisfaction 
thereof; 

(5) a statement showing details of every 
insurance effeoted on a life other than the 
life of the person insuring, and 

(c) a statement showing the total 
amount paid as allowances to agents and 
canvassers. 

(3) Until the expiry of two years from 
the commencement of this Act this section 
shall apply to provident societies registered 
before the commencement of this Aot 
under the Provident Insurance Societies 
Act, 5 of 1912, as if the reference to the 
calendar year were a reference to either 
the financial year or the calendar year. 


81. [l) Every provident sooiety shall 

onoe in every five years 
Actuarial report Qr a j. 0UO h shorter in- 

and abstract. tervals as may be laid 

down by the rules of the sooiety oause an 
investigation to be made into its financial 
condition including the valuation of its 
liabilities and assets by an aotuary. 

( 2 ) The report of the aotuary shall con- 
tain an abstract in which shall be stated — 

(а) the general principles adopted in the 
valuation, including the method by which 
the valuation age of lives was ascertained, 

(б) the rate at eaoh age of the mortality 
and any other faotor assumed and the 
annuity values used in valuation, 

(c) the reserve values held against poli- 
oies effeoted, 

(d) the rate of interest assumed, and 

( 0 ) the provision made for expenses, 

and shall have appended to it a certificate 
signed by a principal officer of the sooiety 


that all material neoessary for proper 
valuation has been plaoed at the disposal 
of the aotuary and that full and aoourate 
particulars of every polioy under whioh 
there is a liability either aotual or contin- 


gent have been furnished to the actuary 
for the purpose of the investigation. 

(3) If the aotuary finds that the finan. 
oial condition of the sooiety is such that no 
surplus exists for distribution as bonus to 
the policy-holders or as dividend to the 
shareholders, he shall state in his report 
whether in his opinion the sooiety is insol. 
vent and, if so, whether it should be 
wound up or not, and the extent to whioh 
in his opinion existing contracts should be 
modified or existing rates of premium 
should be adjusted to make good the defici- 
ency in the assets. 


82. ( 1 ) The revenue aooount and 

balance, sheet with the 
Submission of re- auditor's report thereon 

turns to Superintend , ,, . , . 

dent of Insurance, <«><* th( > re P° rb °“ ™ 

general state of the 
society’s affairs referred to in sub.seotion 

(l) of seotion 80, and the statements 
referred to in sub.seotion (2) of seotion 80, 
shall be furnished as returns to the Super, 
intendent of Insurance within three 
months from the end of the period to 
whioh they relate and copies of the reve. 
nue aooount and balance-sheet and the 
auditor’s report thereon and of the report 
on the general state of the society’s affairs 
shall, on the application of any member or 
policy-holder made within two years from 
the date on whioh the document was so 
furnished, be sent to him within fourteen 
days from the receipt of the application on 
payment of a fee of one.rupee. 

(2) All the material neoessary for the 
proper valuation of the liabilities of the 
sooiety under the provisions of seotion 81 
shall be plaoed at the disposal of the aotu- 
ary within three months from the end of 
the period to whioh such material relates, 
and the report and abstraot referred to in 
seotion 81 shall be furnished as a return 
to the Superintendent of Insurance within 
a further period of three months. 

(3) The provisions of section 17 shall 
apply to the aooounts and balanoe-sheet of 
a provident sooiety being a oompany 
incorporated under the Indian Oompanies 

Aot, 7 of 1913, as they apply to the 

accounts and balance-sheet of an insurer. 


83. (l) Every provident sooiety, estab- 
lished after the 00 m- 
Actuarial examina- menoement of this Aot, 
tion of schemes , shall oause every sohema 

of insuranoe whioh it 
proposes to put into operation, and every 
provident sooiety registered before tho 
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commencement; of this Act under the pro- 
visions of the Provident Insurance Socie- 
ties Act, 5 of 1912, shall cause any new 
scheme whioh it proposes to put into ope- 
ration after suoh commencement to be 
examined by an actuary, and shall not 
reoeive any premium or contribution in 
connexion with the scheme until the actu- 
ary has certified that the scheme is sound 
and such certificate has been forwarded to 
‘the Superintendent of Insurance. 

(2) The provisions of sub-section (l) 
shall apply to any alteration of a soheme 
already in operation, but the Superinten- 
dent of Insurance may, if he is of opinion 
that the alteration, unfairly affects the 
interests of existing policy-holders, prohi- 
bit the alteration, and, if he does so, the 
sooiety shall not put the altered soheme 
into operation, unless it first discharges to 
■the satisfaction of the Superintendent of 
Insurance all its liabilities to those of the 
existing policy-holders who dissent from 
the alteration. 

(3) Every provident sooiety registered 
before the commencement of this Aot 
under the provisions of the Provident 
Insurance Societies Act, 5 of 1912, shall, 
as soon as may be and in any event before 
the expiry of six months from the com. 
menoement of this Act, submit all 
-schemes of insurance whioh the sooiety 
has in operation at the commencement of 
this Act to examination by an aotuary 
and shall send the report of the aotuary 

thereon to the Superintendent of Insur- 
ance. 


(4) The report of the aotuary shall sta 
in respect of each soheme whether it 
aotuarially sound, and ; where no aotuari 
report such as is referred to in seotion i 
has. been made within the two years pr 
oeding the examination, the report sha 
alsostate whether the assets of the social 
are sufficient to meet its liabilities und< 
the existing schemes, and, if not, how i 

the opinion of the aotuary the existir 
contracts should be modified. 

(5) If any soheme is reported by the aotr 

ary to be aotuarially unsound, the Supei 
intendent of Insurance shall give notioe t 
the sooiety prohibiting the operation c 
soheme ; and the sooiety shall not reoeiv 
any premium or contribution or effect an 
Policy i? connexion with the soheme afte 
the expiry of one month from the reoeir 
of suoh notice. 

(6) Where a soheme is disoontinuei 
under the provisions of sub-seotion (5) th 
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sooiety shall, where its assets are sufficient 
to meet all existing liabilities, set apart 
out of its assets the sum sufficient in the 
opinion of the aotuary to meet the liabili- 
ties incurred under the soheme so disconti- 
nued,. and, where its assets are not so 
sufficient, within three months from the 
date of the discontinuance, apply fco the 
Court for a modification of its existing 
contracts, or failing suoh modification for 
the winding up of the society. 






polioies of insurance in 
Separation of ac- connection with morn 
counts and funds. than on0 of the olafjsea 

°f oontingenoy S 0 p a . 
rately speoified in seotion 65, the reoeipts 
and payments in respeot of eaohsuoh olass 
shall be recorded in a separate aooount in 

the oash book kept in accordance with sec 
tion 79. 


83. (2) Every provident sooiety shall, 

unless it already holds 

funTs eStment ° f inve8 . fce . d in Government 

securities or securities 
mentioned or referred 
to in Clauses (c) and fi) of seotion 20 of 
the Indian Trusts Aot, 2 of 1682, not less 
than fifty per oent. of the total assets of 
the sooiety, invest all surplus assets in suoh 
securities until the total amount so invest 
ed amounts to not less than fifty p 0r cent, 
of the total assets of the sooiety, and shall 
thereafter keep invested in suoh securities 

not less than fifty per oent. of the total 
assets of the sooiety. 

(2) No funds or investments of a provi- 
dent society except a deposit made under 
seotion 73 shall be kept otherwise than in 
the name of the sooiety. 

(3) No loan shall be made out of the 
assets of a provident society to any direc- 
tor or officer of the sooiety except on the 
seourity of a policy of insurance held in 
the sooiety and within its surrender value 
and no such loan shall be made to any 
concern of which a director or officer of 
the sooiety is a director or partner. 

(4) Anydireotor or offioer of a' sooiety 
whioh oontravenes the provisions of sub. 
seotion (3), who is knowingly a party to 
the oontravention, shall without preiudioe 

to any other penalty whioh he mav inonr 
be _ jointly and severally liable to the 
sooiety for the amount of the loan, and suoh 
amount, together with interest from the 
date of the loan at suoh rate not exoeedins 
twelve per oent. per annum as the Superin 
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tendent of Insurance may fix, shall on 
application by the Superintendent of In- 
surance to any civil Court of competent 
jurisdiction be recoverable by execution as 
if a decree for such amount had been 
passed by that Court. 


Inspection 

books. 


of 


86. The boobs of every provident society 

shall at all reasonable 
times be open to ins- 

pection by the Superin- 
tendent of Insurance or any person 
appointed by him in this behalf or by any 
member or polioy. holder of the society 
who has made an application in this 
behalf to the Superintendent of Insurance. 

87. (l) The Superintendent of Insurance 

Inquiry by or on shall at least once in 

behalf of Superin - two years and may, if 
tendent of Insur- thinks fit, at any 

anC6% time visit personally 

or depute a suitable person to visit the 
principal office of a provident sooiety and 
inquire into the solvenoy of the sooiety 
and the manner in which the business of 
the sooiety is oonduoted, or may, after giv- 
ing notioe to the sooiety and giving it an 
opportunity to be heard, direot suoh an 
inquiry to be made by an auditor or 
actuary appointed by him. 

[2) For the purposes of any suoh inquiry 
the Superintendent or the auditor or 
aotuary, as the case may be, shall be 
entitled to examine all books and docu- 
ments of the sooiety and may demand 
from the sooiety or any offioer of the 
sooiety suoh explanations as he may 
require on any matter relating to the 
affairs of the sooiety. 

( 3 ) The results of any such inquiry shall 
be recorded in a report whioh shall be 
kept in the office of the Superintendent 
and a copy of the report shall be sent to 
the sooiety concerned and shall be open to 
inspection by any member or policy-holder 
of the sooiety. 

88. (l) The Court may order the wind- 

T „. t ing up of a provident 

oXrz «»'•*? w-8 » •«»• 

tary winding up. pany incorporated un- 

der the Indian Com- 
panies Act, 7 of 1913, and the provisions 
of that Aot shall subjeot to the provisions 
of this Part, apply accordingly. 

[2) In addition to the grounds on whioh 
suoh an order may be based, the Court 
may order the winding up of a provident 
sooiety, if the registration of the sooiety is 
cancelled by the Superintendent of Insur- 


ance under sub. section ( 4 ) of seotion 70 
and be applies for the winding up of the 
society. 

(3) A provident sooiety being a company 
incorporated under the Indian Companies 
Aot, 7 of 1913, may be wound up volun- 
tarily in accordance with the provisions of 
that Aot, but shall not be so wound up 
except for the purpose of effecting an 
amalgamation or re. construction of the 
sooiety or on the ground that by reason 
of its liabilities it oannot continue its 
business. 

(4) A provident society not being a com* 
pany incorporated under the Indian Com. 
panies Aot, 7 of 1913, may be wound up 
voluntarily under this Aot if a resolution 
is passed by the proprietors that the 
sooiety should be wound up voluntarily 
for the purpose or on the ground specified 
in sub-seotion (d), and the Superintendent 
of Insurance may, in any case where he 
has ordered the cancellation of the regia- 
tration of a sooiety under sub-seotion (4) 
of seotion 70, order the winding up of the 
sooiety under this Aot. 

89. The Court may make an order 

Reduction of In - ^noing amount of 
surance contracts. the insurance oontraote 

of a provident sooiety 
upon suoh terms and subjeot to suoh oon. 
ditions as the Court thinks just — 

(a) if the Superintendent of Insurance as 
an alternative to cancelling the registra. 
tion of a sooiety under sub-seotion (4) of 
seotion 70 applies to the Court in this 
behalf ; 

(5) if while a sooiety is in liquidation 
the Court thinks fit ; 

(c) if when a sooiety has been proved to 
be insolvent the Court thinks fit to do so 
in plaoe of making an order for the wind- 
ing up of the sooiety ; or 

(d) if the Court is satisfied on an appli- 
cation made in this behalf by the sooiety 
supported by the report of an aotuary, 
and after giving the polioy holders an 
opportunity to be heard that it is desirable 
to do so. 

90. (l) Where a provident sooiety is to 

Appointment of be wound up whether 
liquidator . under the Indian Com- 

panies Aot, 7 of 1913. 
or under this Aot, the society shall, within 
seven days from the date of the order of 
the Court ordering the winding up or the 
passing of the resolution authorizing the 
winding up, as the case may be, give notioe * 


1938 


Act No. 4 of 1938 


Acts 51 


thereof to the Superintendent of Insurance, 
and, except where the winding up is done 
by an order of the Court, the Superinten- 
dent of Insurance shall appoint the 
liquidator and shall determine the remu- 
neration to be paid to him. 

(2) Any liquidator so appointed may be 
removed by the Superintendent of Insur- 
ance if satisfied that the duties entrusted 
to him are not being properly discharged. 


Powers of liqui- 
dator . 


91. ( 1 ) A liquidator 

appointed to wind up a 
society shall have power — 

(a) to institute or defend any legal pro- 
ceedings on behalf of the sooiety by his 
name of office ; 

(5) to determine the contribution to be 
made by members of the society res- 
pectively to the assets of the society ; 

(c) to investigate all olaims against the 
sooiety and to decide questions of priority 
arising between claimants ; 

(d) to determine by what persons and in 
what proportion the costs of the liquida- 
tion are to be borne ; 

ie) to give suoh directions in regard to 
the collection and distribution of the 
assets of the sooiety as may appear to him 
to be neoessary for winding up the affairs 
of the society ; 

(/) to summon, and enforoe the atten- 
dance of, witnesses and to oompel the 
production of documents by the same 
means and as far as may be in the same 
manner as is provided in the case of a civil 

Court by the Code of Civil Procedure, 5 of 
1908 ; and 

( 0 ) w tth the sanction of the Superinten- 
dent of Insurance, to employ suoh estab- 
lishment and to obtain suoh assistance 
from an aotuary or an auditor as may 1 
necessary for the discharge of his duties. 

, The liquidator shall, for settling th 
list of contributories and realizing th 
amount of contributions, have the sam 
powers as an ofifioial liquidator appointei 
by the Court for the winding up of 

SWiSS? I " ai “ 0omM ™ 

92. (2) As soon as a liquidator is appoint 

ed to wind up a sooiet' 

uSSr * Mi “■ « 

all property moveabl 
, „ or immovable of th 
sooiety and of all its books and documents 

\2) If any proprietor or officer of 

I • M m | person retains t»i 

portion of the assets of the sooiety or fai 


to deliver to the liquidator any book or 
dooument when so required by the liqui. 
dator, he shall be punishable with im- 
prisonment which may extend to six 
months, or with fine which may extend 
to five hundred rupees, or with both, 
and the Court may order the delivery of 

the assets or book or dooument to the 
liquidator. 

(5) The liquidator shall within fifteen 
days of his appointment send notioe by 
post to all persons who appear to him to 
be creditors of the sooiety that a meeting 
of the oreditors of the sooiety will be held 
on a date not being less than twenty-one 
nor more than twenty-eight days after his 
appointment, and at a place and hour to 
be specified in the notioe, and shall also 
advertise notice of the meeting onoe in 
the local ofifioial Gazette and once at least 
in two newspapers circulating i n the 
provinoe in whioh the sooiety is situated. 

(4) At the meeting so held the oreditors 

sha determine whether an application 

shall be made for the appointment of any 

person as liquidator in the plaoe of or 

jointly with the liquidator already appoint. 

ed, or for the appointment of a committee 

of inspection, and, if they so resolve and 

an application accordingly is made at any 

time not later than fourteen days after 

the date of the meeting by any oreditor 

appointed for the purpose at the meeting 

the Superintendent of Insurance shall 

appoint a suitable person in place of or 

jointly with the liquidator already appoint. 

ed, and, if so desired, a oommittee of 
inpeofcion, 

(5) The oommittee of inspeotion shall. 

subjeot to any prescribed conditions, have 

a general power of supervision over the 

aots of the liquidator and shall have the 

right to inspect his aooounts at all reason 
able times. 

(6) The liquidator shall, with suoh assis. 
tance from, an aotuary as may be requir. 
ed, ascertain as soon as practicable the 
amount of the society’s liability to every 
person appearing by the society's books to 
be entitled to or interested in any polioy 
issued by the sooiety, and shall give notioe 
of the amount so found to eaoh suoh 
person in the prescribed manner and eaoh 
such person on receiving suoh notice shall 
be bound by the value so ascertained. 

(7) The liquidator shall make a valua- 
tion of the assets of the sooiety and an 
estimate of the oosts of the winding up, 
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and shall on the basis of these settle the 
list of contributories. 

(<9) The liquidator shall apply to the 
Superintendent of Insurance for an order 
for the return of the deposit made by the 
society under section 73 and the Superin- 
tendent of Insurance shall on such appli- 
cation order the return of the deposit 
subjeot to such terms and conditions as he 
may think fit. 

( 9 ) In administering and distributing 
the assets of the society the liquidator 
shall have regard to any directions that 
may be given by the creditors or oontri- 
butories at a general meeting or by the 
Superintendent of Insurance. 

(10) The liquidator shall keep books of 
account in whioh he shall record the pro- 
ceedings at all meetings attended by him, 
all amounts reoeived or expended by him 
and any other matter that may be pre. 
soribed, and these books may, with the 
sanotion of the Superintendent of Insur- 
ance, be inspected by any oredibor or 
contributory. 

( 11 ) If the winding up continues for 
more than a year, the liquidator shall 
summon a meeting of the creditors and 
contributories at the end of the first year 
and of eaoh suooeeding year, and shall lay 
before them an aooount of his acts and 
dealings and of the oonduot of the wind- 
ing up, and that aooount together with 
any views expressed thereon by the meet- 
ing shall be forwarded by the liquidator 
to the Superintendent of Insurance. 

(12) So far as is not otherwise provided 
herein or is not otherwise prescribed 
under this Act, the liquidator shall so far 
as praotioable follow the procedure to be 
followed by an offioial liquidator appointed 
by the Court for the winding up of a 
company under the Indian Companies Aot, 
7 of 1913. 

93. (l) As soon as the affairs of a pro- 
vident sooiety are fully 

Dissolution of wound up the liquida- 
provident society. tor shall prepare an 

aooount of the winding 
up showing how the winding up has been 
conducted and the property of the sooiety 
has been disposed of and shall oall a 
meeting of the members, creditors and 
contributories for the purpose of laying 
before it the aooount and giving any 
explanation thereof. 

( 2 ) Notice of the meeting shall be sent 
to eaoh person individually and shall be 


advertised in the local offioial Gazette and 
in at least two newspapers circulating 
in the province in whioh the sooiety is 
situated. 

(5) Within one week after the meeting 
the liquidator shall send to the Superin. 
tendent of Insurance a copy of the 
aooount and shall report to him the hold- 
ing of the meeting and its date and shall 
forward to him a copy of the prooeedings 
of the meeting. 

(4) The Superintendent of Insurance 
may return the aooount to the liquidator 
if it is incomplete or unsatisfactory and 
may require the liquidator to oarry out 
any further steps necessary to complete 
the winding up and the liquidator shall 
comply with suoh requirement and shall 
submit a further report to the Superinten- 
dent of Insurance within six months. 


(<5) If the Superintendent of Insurance 
is satisfied that the affairs of the sooiety 
have been fully wound up he shall register 
the aooount of the liquidator who shall 
forthwith make over to the Superinten- 
dent of Insurance sums, if any, remaining 
undisposed of ; and on the expiry of three 
months from the registering of the aooount 
the Superintendent of Insurance shall 
deolare the sooiety dissolved and cause the 
dissolution of the sooiety to be notified in 
the looal offioial Gazette, and the liqui- 
dator shall thereupon be discharged from 
further responsibility. 

( 6 ) If within a period of five years 
from the date on whioh any sums have 
been made over to the Superintendent of 
Insurance under sub.seotion(5) an order of 
a Court of competent jurisdiction has not 
been obtained at the instanoe of any 
claimant to suoh sums for their disposal, 
the said sums shall beoome the property of 
Government. 


94. (l) The provisions of seotion 38 and 

section 39 relating to 

N ominations a89igam0n t transfer 
and assignments. an( j nomination ^ tha 

case of life insurance polioies shall, subjeot 
to the provisions of this section, apply to 
polioies of insurance issued by any provi- 
dent sooiety oovering any of the contin- 
gencies specified in clause (a) of seotion 65. 

(2) No nomination shall be valid if the 
person nominated is not the husband, wife, 
father, mother, ohild, grand-ohild, brother, 
sister, nephew or nieoe of the holder of 
the policy. 
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PART IV. 

Mutual Insurance Companies and 
Co-operative Life Insurance 

Societies. 

Definitions. g 5> ( 7 ) In fchis p arfc __ 

[a) Mutual Insurance Company” means 
an insurer, being a company incorporated 
under the provisions of the Indian Com- 
panies Act, 7 of 1913, whioh has no share 
oapital and of whioh by its constitution 
only and all policy-holders are members, 
and 

(b) “Co. operative Life Insuranoe Sooiety’’ 
means an insurer being a sooiety registered 
under the Co-operative Societies Aot, 2 
of 1912, or under an Aot of a Provincial 
Legislature governing the registration of oo. 
operative sooieties which carries on the 
business of life insuranoe and whioh has 
no share oapital on whioh dividend or 
bonus is payable and of which by its con- 
stitution only original members on whose 
application the sooiety is registered and all 
polioy- holders are members : 

Provided that any Co-operative Life 
Insuranoe Sooiety in existenoe at the com- 
mencement of this Aot shall be allowed a 
period of one year to comply with the pro- 
visions of this Aot. 

(2) Notwithstanding anything oontained 
in eub-seotion ( 1 ), other oo-operative sooie. 
ties may be admitted as members of a Co- 
operative Life Insuranoe Sooiety, without 

being eligible to any dividend, profit or 
bonus. 

(3) A Provincial Government may, sub- 
jeot to any rules made by the Central 

Government, empower the Registrar of Co- 
operative Sooieties of the province to regis 
ter co-operative sooieties for the insuranoe 
of oattle or orops or both under the provi- 

sions of the Co-operative Sooieties Aot in 
force in the provinoe. 

U) A Provincial Government may make 
rules not inconsistent with any rules made 
by the Central Government to govern such 
societies, and the provisions of this Aot, in 
so far as they are inconsistent with those 
rules, shall not apply to suoh sooieties. 

Notes.- In this part epeoial provisions have 

Mnn T 6 f0r tW0 epeoial Glasses of insurers viz 
Mutuai Insuranoe Companies and Co-operative 

etles f0E whom the Provisions 
made in Part II are not wholly suitable! 


Acts 53 

96. The provisions of sections 6 and 7 

. and of subjection (2) 

Application o f . „ nri , 

Act to M utu a l of 8eot}lon 20, so far as 
Insurance C o m- those provisions are in- 
panies and Co- consistent with the pro- 
operative Life visions of this Part, 

ties . 8ha11 nob apply, and 

the provisions of this 
Part shall apply to Mutual Insuranoe 
Companies and Co-operative Life Insur- 
anoe Sooieties. 

97. No Mutual Insuranoe Company in- 

Working capital oorporated after the 
of Mutual Insur - 26th day of January 

a nee Companies 19 3 7> and no Qo-opera. 
ci 7i d Co-operative r * 1 t ^ 

Life Insurance * lve . L,lfa I&suranoe 
Societies . Society registered after 

that date under the Co- 
operative Sooieties Aot, 2 of 1912, or under 
an Aot of a Provincial Legislature govern- 
ing the registration of oo-operative socie- 
ties shall be registered under this Act, 
unless it has as working oapital a sum of 
fifteen thousand rupees, -exclusive of the 
deposit to be made before or at the time 
of application for registration in accordance 
with sub-section (2) of section 98 of this 
Aot and of the preliminary expenses, if 
any, incurred in the formation of the com- 
pany or sooiety. 

98. (l) Every Mutual Insuranoe Com- 

Deposits to be P an y and every Co. 
made by Mutual °P 0r ative^ Life Insur. 
Insurance Com - anoe Society shall, in 
p ame s and Co - respect of the life insur- 

zrzz, 

ties. by ic in British India, 

, deposit and keep de- 

posited with one of the offices in India of 
the Reserve Bank of India, for and on 
behalf of the Central Government, a sum 
pf two hundred thousand rupees in oash or 
in approved securities estimated at the 
market value of the securities on the day 
of deposit. 

(3) The deposit referred to in sub.seo. 
tion (I) may be made in instalments, of 
whioh the first shall be a payment, made 
before or at the time the application for 
registration under this Aot is made, of 
twenty-five thousand rupees or suoh sum 
as with any deposit previously made by 
the insurer under the provisions of the 
Indian Life Assuranoe Companies Aot, 6 of 
1912, brings the amount deposited up to 
twenty-five thousand rupees, and the sub. 
sequent instalments shall be annual instal- 
ments made before the expiry of eaoh sub. 
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sequent year of an amount in cash or in 
approved securities estimated at the mar- 
ket value of the securities on the day of 
payment of the instalment, equal to one- 
third of the gross premium income received 
in the previous year. 

99. No transferee or assignee of a polioy 

m . , issued by an insurer to 

assignees ^/'policies whom this Part a PP lies 
not to become mem* Shull bsoonio ft mornbor 

bers. of a Mutual Insurance 

Company or a Co-opera- 
tive Life Insurance Society merely by 
reason of any such transfer or assignment. 

100. Notwithstanding the provisions of 

_ ... , section 79 and section 

no™'* an? doll 131 .° f ‘^ndfcn Com 
merits of Mutual panies Act, 7 of 1913, 
Insurance Com - a Mutual Insurance 
panies and Co- Company or a Co- 
operative ^ifc 0 p Qra ^ VQ Life I naur- 


Insurance 
ties , 


anoe Sooiety may, 
instead of sending the 
notices and the oopies of the balance- 
sheet, revenue account and other docu- 
ments whioh they are required to send to 
the members under those sections, publish 
suoh notices or documents once in a news- 
paper published in the English language 
and in a newspaper published in an Indian 
language circulating in the place where 
the principal office of the oompany is 
situated: 

Provided that, where any members of 
the company are domiciled in a province 
other than that in whioh the principal 
offioe of the oompany is situated, publica- 
tion of the balance-sheet, revenue aooount 
and notice of the meetings shall be made 
in a newspaper or newspapers published 
in the principal languages of that provinoe 
and circulating therein. 

101, Every Mutual Insurance Company 

0 , , , and every Co-operative 

Supply of docu - Lif In8uranO0 Sooiety 
ments to members. . „ ", J 

shall, on the applioa- 
tion of any member made within two 
years from the date on whioh any suoh 
dooument is furnished to the Registrar of 
Companies under the provisions of seotion 
134 of the Indian Companies Aot, 7 of 
1913, or to the Registrar of Co-operative 
Societies of the provinoe in whioh the 
Co-operative Life Insurance Sooiety is 
registered, furnish a oopy of the document 
free of cost to the member within fourteen 
days of the application. 


PART V. 

Miscellaneous. 

102. (l) Exoept as otherwise provided 

Penalty for de- ^ this Act, any insurer 
fault in coryiplying vtfbo makes default in 
with, or act in con- complying with or aots 
travention of, this Jq contravention of any 

Act ' requirement of this Aot 

and, where the insurer is a oompany, any 
direotor, managing agent, manager or other 
offioer of the oompany, or where the insurer 
is a firm, any partner of the firm who is 
knowingly a party to the default, shall be 
punishable with fine whioh may extend to 
one thousand rupees and, in the case of a 
continuing default, with an additional fine 
whioh may extend to five hundred rupees 
for every day during whioh the default 
continues. 

( 2 ) Any provident sooiety whioh makes 
default in complying with any of the 
requirements of Part III and any direotor, 
managing agent, manager, secretary or 
other offioer of the sooiety who is know- 
ingly a party to the default, shall be 
punishable with fine whioh may extend to 
five hundred rupees or in the case of a con- 
tinuing default with fine whioh may extend 
to two hundred and fifty rupees for every 
day during whioh the default continues. 

103. (I) Any insurer or any person aot- 

Penalty for trail- » D g on be u half of an 
sacting itisurayice insurer, who transacts 

business in contra - any olass of insurance 

ventioyi of sections business in oontraven- 
8, 6, 7, 97 and 98. fe i on 0 f any 0 f tha pro . 

visions of seotion 3, seotion 6, seotion 7, 
seotion 97 or seotion 98, or does any one or 
more of the aots constituting the business 
of insurance in relation to any suoh olass of 
insuranoe business shall be punishable with 
fine whioh may extend to two thousand 
rupees. 

( 2 ) Any person knowingly taking out a 
polioy of insuranoe with any insurer or 
person guilty of an offence under sub-seo. 
tion (l) shall be punishable with fine whioh 
may extend to five hundred rupees : 

Provided that nothing in this seotion 
shall apply to the business of re- insuranoe 
between the head offioe of an insurer in 
British India and the head offioe of an in- 
surer not having an offioe in British India, 

104. Whoever, in any return, report, 

Penalty for false oertifioate, balanoe- 
statement in docu - sheet or other doou- 

ment, required by or for 
the purposes of any of the provisions of 
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this Aofc, wilfully makes a statement false 
in any material particular, knowing it to 
be false, shall be punishable with impri- 
sonment for a term whioh may extend to 
three years, or with fine whioh may extend 
to one thousand rupees, or with both. 

105. Any director, managing agent, 

yjj ... . manager or other officer 

tainin7 jf or V with- or 0m P lo y 00 ° f an in. 
holding property . surer who wrongfully 

obtains possession of 
any property of the insurer or having any 
auoh property in his possession wrongfully 
withholds it or wilfully applies it to pur- 
poses other than those expressed or autho- 
rised by this Act shall, on the complaint of 
the insurer or any member or any polioy. 
holder thereof, be punishable with fine 
whioh may extend to one thousand rupees 
and may be ordered by the Court trying 
the offence to deliver up or refund within 
a time to be fixed by the Court any suoh 
property improperly obtained or wrong- 
fully withheld or wilfully misapplied and 
in default to suffer imprisonment for a 
period not exceeding two years. 

106. If on the application of an insurer 

Wrongfully dimi- ? r aDy m9mbar ° f an 
■nishing life insur - 1Q 9uranoe company or 

ance fund . any polioy. holder or 

the liquidator of an 
insurance oompany (in the event of the 
insurer being in liquidation) the Court 
is satisfied that by reason of any con- 
travention of the provisions of this Aot 
the amount of the life insurance fund 
has bean diminished, every person who 
was at the time of the contravention 
a director, manager, liquidator or an 
offioer of the insurer shall be deemed in 
respect of the oontravention to have been 
guilty of misfeasance in relation to the 
insurer unless he proves that the contra- 
vention occurred without his consent or 
connivance and was not facilitated by any 
negleot or omission on his part; and the 
Court shall have all the powers whioh a 

Court has under seotions 235 and 237 of the 

Indian Companies Aot, 7 of 1913, and shall 

also have the power to assess the sum by 

whioh the amount of the life insurance 

fund has been diminished by reason of the 

misfeasanoe and to order any person guilty 

thoreof to contribute to that fund the whole 

or any part of that sum by way of com- 
pensation. 


107. Except where proceedings areinsti- 

Previous sanction tuted by the Superin. 

of Advocate-General tendent of Insurance, 

for institution of no proceedings under 
proceed^. thia Ao „ ag * in8( . 

insurer or any director, manager or other 
officer of an insurer or any person who is 
liable under sub-seotion (2) of seotion 41 
shall be instituted by any person unless ha 
has previous thereto obtained the sanction 
of the Advooate-General of the province 
where the principal place of business in 
British India of suoh insurer is situate to 
the institution of suoh proceedings. 

108. If in any proceedings, oivil or cri- 

Power of Court appears to tha 

to grant relief . Court hearing the case 

that a person is or 
may be liable in respeot of negligence, 
default, breach of duty or breaoh of trust 
but that he has aoted honestly and reason- 
ably and that having regard to all the 
oiroumstanoes of the case he ought fairly 
to be exoused for the negligenoe, default, 
breaoh of duty or breaoh of trust, the Court 
may relieve him either wholly or partly 
from his liability on suoh terms as it mav 
think fit. 

109. No Court inferior to that of a Presi- 

Cognizance of Aenoy Magistrate or a 

offences. Magistrate of the first 

class shall try any 
offenoe under this Aot. 

110. ( 1 ) An appeal shall lie to the 

Court having jurisdic- 
tion from any of the 

following orders, namely : — 

(a) an order under seotion 3 refusing to 
register, or cancelling the registration of, 
an insurer ; 

(b) an order under seotion 5 directing the 
insurer to change his name ; 

(c) an order under seotion 42 oanoelling 
the licence issued to an agent ; 

id) an order under section 75 refusing to 
register an amendment of rules ; 

(e) an order under seotion 87 directing 
an inquiry by an auditor or aotuary ; or 
(/) an order made in the course of the 
winding up or insolvency of an insurer or a 
provident society. 

(2) The Courb having juriadiobion for bha 
purposes of sub-seobion (l) shall ba bha 
prinoipal Courb of oivil juriadiobion wibhin 
whose looal limibs bhe prinoipal plaoe of 
business of bhe insurer oonoerned is situabe. 

\3) An appeal shall lie from any order 
made under sub-seobion (I) bo bhe aubhoriby 
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authorised to hear appeals from the deci- 
sions of the Court making the same and 
the deoision on suoh appeal shall be final. 


111. (2) Any process or notioe required 

Service of notices. ?° be 80rved on . . a “ 

insurer or provident 

society shall be sufficiently served if ad- 
dressed to any person registered with the 
Superintendent of Insurance as a person 
authorised to acoept Dotioes on behalf of 
the insurer or provident sooiety and left 
at, or sent by registered post to, the address 
of suoh person as registered with the 
Superintendent of Insurance. 

(2) Any notioe or other document which 
is by this Act required to be sent to any 
policy-holder may be addressed and sent 
to the person to whom notices respecting 
such polioy are usually sent and any notioe 


Declaration 
interim bonuses. 


so addressed and sent shall be deemed to 
be notioe to the holder of suoh polioy : 

Provided that, where any person claim- 
ing to be interested in a polioy as trans- 
feree, assignee or nominee has given to an 
insurer or to a provident sooiety notioe in 
writing of his interest, any notice whioh 
is by this Act required to be sent to polioy- 
holders shall also be sent to such person at 
the address specified by him in his notioe. 

112. Notwithstanding anything to the 

oontrary contained in 

°* this Act an insurer 
oarrying on the busi- 
ness of life insurance shall be at liberty to 
deolare an interim bonus or bonuses to 
policy-holders whose polioies mature for 
payment by reason of death or otherwise 
during the inter-valuation period on the re- 
commendation of the investigating aotuary 
made at the last preceding valuation. 

113. (2) Where a definite number of 

premiums is payable a 
polioy of life insurance 
on whioh all premiums 
have been paid for three 

oonseoutive years shall acquire a guaran. 
teed surrender value and notwithstanding 
any oontraot to the oontrary shall not 
lapse by reason of non-payment of further 
premium but shall notwithstanding suoh 
non-payment be kept alive to the extent 
of its paid up value. 

Explanation . — For the purposes of this 
sub-seotion the paid up value of a polioy 
shall be an amount bearing to the total 
sum assured by the polioy the same pro- 
portion as the total of the premiums 
already paid on the polioy bears to the 


Acquisition of 
surrender values 
by policy. 


total of the premiums payable under the 
polioy. 

(2) A polioy kept alive to the extent of 
its paid up value under sub-seotion (2) 
shall not participate in any profits of the 
insurer earned after the conversion of the 
polioy into a paid up polioy. 

(3) This section shall not apply to — 

(а) polioies in respect of whioh the sum 
assured is payable only on the happening 
of a contingency which may not arise, or 

(б) where the paid up value will be less 
than one hundred rupees, or 

(c) where the parties after the default 
has ooourred in the payment of the pre- 
mium agree in writing to some other 
arrangement, or 

id) to polioies in whioh the surrender 
value is automatically applied under the 
terms of the oontraot to maintaining the 
polioy in force after its lapse through non- 
payment of premium. 

114. ( 1 } The Central Government may*. 

Power of Central subjeot to the oondition 
Government to of previous publication 
make rules. by notification in the 

offioial Gazette, make rules to oarry out 
the purposes of this Aot. 

( 2 ) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may presoribe — 

(a) the qualifications to be possessed by 
actuaries ; 

(b) the manner in whioh it shall be 
determined for the purposes of this Aot 
what is insurance business transaoted in 
British India ; 

(c) the procedure to be followed by the 
Reserve Bank of India in dealing with 
deposits made in pursuanoe of this Aot, 
inoluding the receipt of, oustody of, with- 
drawal of, and payment of interest on 
securities lodged as suoh deposits, and' 
their inspection and verification by the 
Superintendent of Insurance ; 

(d) the form referred to in olause (d) of 
sub-seotion (2) of seotion 16 ; 

(e) the manner in whioh the prospeotusee 
and tables referred to in sub-seotion (I) of 
seotion 41 shall be published and the form 
in whioh they shall be drawn up ; 

(/) the matters to be prescribed for the 
purposes of seotion 48 : 

( 0 ) the manner in whioh lioenoes to aot 
as insurance agents may be issued or 
oanoelled ; 

(h) the oontingenoies other than those 
speoified in clauses (a) to (/) of seotion 
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on the happening of whioh money may bo 
paid by provident sooieties ; 

. W the matters other than those specified 
m clauses (a) to ( o ) of sub.seotion ( 1 ) of 

section 74 on whioh a provident sooiety 
shall make rules ; 

0) the form of any aooount, return or 
register required by Part III and the 

manner in whioh such account, return or 
register shall be verified ; 

(-U subjeot to the provisions of this Act, 

the fees payable thereunder and the 

manner in whioh they are to be collected : 
and 

(l) the conditions and the matters whioh 
may be prescribed under sub. sections (S), 
\10) and (12) of seotion 92 : 

,, ^ r °vided that every rule made under 
is section shall be laid as soon as may 

/ is mad0 before both Chambers 

°f the Central Legislature for one month 

while they are in session ; and, if within 

one month from the later date on whioh 

the rule has so been laid both Chambers 

agree in making any modification in the 

rule or both Chambers agree that the rule 

should not be made, the rule shall there. 

after have effeot only in suoh modified 

form or shall be of no effect, as the oase 
may be. 

(3) All rules made by a Local Govern, 
ment under the provisions of seotion 24 

°J fc # b ?Q^o 0Vld n n . fe Insuran 0Q Sooieties Act, 

0 of iyi2, and in foroo at the oommenoe. 

ment of this Act shall so far as not inoon. 

Bistent with the provisions of Part III 

continue in force and have effeot as if duly 

made under this seotion until they are 

replaoed by rul Q8 made under this seotion. 

5. The Central Government may, on 

forms Urati ° n ° f fcbe application or with 

the consent of an in. 

^ . bei ? g . a 00rn P an y. alter the 
forms contained m the Schedules as res. 

peots that insurer, for the purpose of 

apting them to the oiroumstanoes of 
that insurer : 

Provided that nothing done under this 

section shall exempt the insurer from 

supplying all information required under 

this Aot so far as it is possible for the 
insurer to do so. 

116 . The Central Government may, by 

Power to exempt n .° fe 1 ifi ° atioD in ^e offi- 
from certain re - Gazette, exempt 

quirements. any insurer constituted, 

• T ... i Q oorporated or domi- 
oiled in an Indian State from the provi- 
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sions of section 6 relating to deposits or 
from the provisions of sub. seotion (2) of 
seotion 27 relating to the keeping of 
assets in India either absolutely or sub. 
jeot to suoh conditions or modifications as 
may be specified in the notification. 

117. Nothing in this Aot shall afifeob 

Saving of provi- the liability of an 

sions of Indian insurer being a com. 
Companies Act, pany fco oomp , y ^ 

T _ . fcbe provisions of fcha 

Indian Companies Act, 7 of 1913, in mat- 
ters nofc otherwise specifically provided for 
by this Aot. 

118. Nothing in this Aot shall apply to 

jp .. any Trade Union regis- 

Exemptions. tered nnder fche Indjan 

100 „ t . Trade Unions Aot, 16 of 
ly^b, or to any insurance business oarried 
on by the Central or by a Provincial 
Uovernment, or to any provident fund to 
whioh the provisions of the Provident 
Funds Aot, 19 of 1925, apply, or, if the 
superintendent of Insurance so orders in 

any case, and to such extent as he speci- 
fies in suoh order, to — 

(a) any fund in existence and officially 
recognized by the Central Government 
before the 27th day of January 1937, 
maintained by or on behalf of Government 
servants or Government pensioners for the 
mutual benefit of contributors to the fund 
and of their dependents, or 

(b) any mutual or provident insurance 

sooiety oomposed wholly of Government 
servants or of railway servants whioh has 
been exempted from any or all of the 
provisions of the Provident Insurance 
Sooieties Aot, 5 of 1912. 

119. Every insurer registered under this 
Policy forms to Aot shall deposit and 

be deposited with keep deposited with the 

“ lD . 

suranoe copies of all 
standard forms of policy contracts issued 
by him in India. 


120. The market value on the day of 

Determination of deposit of securities 

market value of deposited in pursuance 
securities deposited n f RT1 » fi__ _ . . 

under this Act. , of A fche Provisions 

_ _ of this Aot with the 

Beserve Bank of India shall be determined 
by the Beserve Bank of India whose deoi. 
sion shall be final 
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121. To the Exception to seotion 130 of 

, , , tbe Transfer of Pro- 

zection 130, Act 4> . * /ii * i 

of 2882. the following words 

and figures shall be 

added, namely ; 

“or affects the provisions of section 38 
of the Insurance Aot, 1938". 

122. In the First Sohedule to the Indian 

» Amendment of Limitation Aot, 9 of 

schedule 1 , Act 9 of 1908, for the entry in 

2908, the third column relat- 

ing to article 85 the following entry shall 
be substituted, namely : 

“The date of the death of the deceased 


123. The Provident Insurance Societies 

Act, 5 of 1912, the 

Eepeals. Indian Life Assurance 

Companies Aot, 6 of 
1912, and the Indian Insurance Com- 
panies Aot, 20 of 1928, are hereby repealed. 

THE FIRST SCHEDULE. 

( See Section 11.) 

Regulations and Forms for the 

PREPARATION OF BALANCE SHEET. 

PART I. 

Regulation s. 

1. The balanoe-sheet required to be pre- 
pared in respeob of every class of business 
oarried on by an insurer is, in the form in 
which it is set out in Part II of this Sohe- 
dule (Form A), appropriate to a case where 
the insurer maintains a separate fund in 
respect of life insurance business. 

2. The balanoe-sheet of life insurance 
business shall be prepared as a separate 
dooument. The balanoe-sheet of any olass 
of business may be prepared as a separate 
dooument instead of being incorporated by 
the addition of columns and headings in 
the generaf balance-sheet, but the totals 
of each such separate balance-sheet 
(showing the total assets of the olass of 
business, the balance at the credit of the 
life insurance fund or other separate fund 
or account, the amount of share-holders’ 
undivided profits, and outstanding liabili- 
ties) must in any oase be incorporated in 
the general balance-sheet. 

3. If any combined balance-sheet is for 
any purpose issued by an insurer, it shall 
be in accordance with the Form set out in 
this Sohedule, and there shall nob be in- 
cluded among the assets shown in any such 
combined balanoe-sheet any amount in 
respect of any holding in or advanoe 


to any insurer whose assets and lia- 
bilities have been incorporated therein. 
Every combined balance sheet must show 
clearly on the face thereof that it is a 
combined balanoe-sheet and must set out 
fully the name of every insurer whose 
assets and liabilities have been incorpo- 
rated therein ; if the assets and liabilities 
of any person not being an insurer are 
inoluded in a oombined balanoe-sheet the 
fact must be stated thereon. 

4. Where any guarantee has been given 
by an insurer (otherwise than in the ordi- 
nary course of re insurance business) in 
respect of the polioies of any other insurer 
the balance-sheet of the insurer by whom 
the guarantee was given mu9t show dearly 
the name of every insurer whose polioies 
have been so guaranteed and the extent of 
the guarantee : 

Provided that this regulation shall not 
apply where a oombined balance-sheet is 
issued incorporating the assets and liabili- 
ties of the insurer whose polioies are 
guaranteed. 

5. Where any part of the assets of an 
insurer is deposited in any place outside 
British India as security for the owners of 
polioies issued in that plaoe, the balanoe- 
sheet shall state that part of the assets has 
been so deposited, and if any such part 
forms part of the life insurance fund, shall 
show the amount thereof and the plaoe 
where it is deposited. Where any oom- 
bined balance-sheet is issued by an insurer 
for any purpose, the information required 
by this regulation shall be shown in the 
aggregate in respeot of all the insurers 
whose assets and liabilities have been 
incorporated in the balanoe-sheet. 

6. There shall be appended to the 
balance-sheet a statement in Form AA as 
set out in Part II of this Sohedule showing 
the market value and the book value of 
the assets in India. 

7. Every balance-sheet shall contain the 
following certificates, namely : — 

(a) a certificate signed by the same per. 
sons as are required by this Aot to sign 
the balanoe-sheet explaining how the 
values as shown in balanoe-sheet of the 
Investments in Stooks and Shares have 
been arrived at, and how the market value 
thereof has been ascertained for the pur. 
pose of comparison with the values so 
shown ; 

( b ) a oertifioate signed by the same pNer. 
sons as are required by this Act to sign 
the balance-sheet and signed also, so far 
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aa respects the value of any items shown 
in the balance-sheet under the heading of 
Eeversions and Life Interests”, by an 
actuary, certifying that the values of all 
fche assets have been reviewed as at the 
date of the balance-sheet, and that in 
their belief the assets set forth in the 
balance-sheet are shown in the aggregate 
at amounts not exceeding their realisable 
or market value under the several head- 
ings Loans ”, “ Beversions and Life 
Interests ”, __ Investments ”, “ Agent’s 
Balances , ^ Outstanding Premiums ”, 

. In ^ 0re ,?fe. Dividends and Bents outstand- 
ing , Interest, Dividends and Bents 
accruing but not due”, “Amounts due 
from other Persons or Bodies carrying on 
Insurance Business ”, “Sundry Debtors”, 
Bills -Receivable”, Gash” and the several 
items speoified under " Other Aooounts ” : 

a • /> . ^ persons signing the 

certificate are unable to certify that the 

assets set forth in the balance-sheet are so 
shown as aforesaid, a full explanation of 
the bases upon which the values shown in 

the balance-sheet have been assessed shall 
be given in the oertifioate ; 

(c) a oertifioate signed by the same per- 
sons as are required by this Aot to sign the 
balance-sheet and by the auditor certifying 
that no parts of the assets of the life 
insurance fund has been direotly or in. 
direotly applied in oontravention of the 
provisions of this Aot relating to the appli. 

cation and investment of life insurance 
funds ; and 

(d) certificates signed by the auditor 

(whioh shall be in addition to any other 

oertifioate or report whioh he is required 

by law to give with respeot to the balanoe. 
sheet) certifying — 

W that he has verified the oash balanoes 
and the securities relating to the insurer’s 
loans, reversions and life interests, and 

investments ; 
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(u) to What extent, if any, he has 
verified the investments and transactions 
relating to any trusts undertaken by the 
insurer as trustee ; and 

(iii) in the oase of a oombined balance- 

sheet, that he has audited the balanoe- 

sheet and aooounts of every insurer whose 

assets and liabilities are incorporated 

therein, or that any such balance-sheet and 

acoounts which have not been audited by 

him have been certified by independent 

auditors. The said oertifioate shall oontain 

a reference to suoh reservations, if any, as 

may have been made by any auditor upon 

any report or oertifioate given by him with 

respeot to the balance-sheet and aooounts 

of any insurer whose assets and liabilities 

are incorporated in the oombined balanoe. 
sheet. 

8 If the values shown in the balanoe. 

sheet in respeot of. Holdings in Subsidiary 

Companies or House property (i) in 

India (it) out of India” have been inoreased 

sinoe the last previous balance-sheet, the 

certificate required by paragraph (b) of the 

last foregoing regulation shall state the 

amount of every inorease not solely due to 

the oost of subsequent additions or, as 

respects holdings in controlled companies 

to inoreased profits, and shall oontain an 

explanation of the reason therefor. 

9. For the purposes of this Sohedule the 

following expressions have the meanings 

hereby respectively assigned to them 
namely : — ' 

(a) combined balance-sheet” includes 
any combined statement made by an 
insurer of assets and liabilities in the form 
of a balanoe. sheet whioh includes the assets 
an {? Jollities of any other insurer; and 
[oj market value” means as respects 
any asset the market value thereof as 
ascertained from published market quota- 
tions, or, if there be no suoh value, its fair 
value as between a willing buyer and a 
willing seller. 
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Classified Summary of the Indian Assets of the 

Company on 


Glass of Asset. 


c/2 • 

C3 & 
o O 

3 © 

03 

> - — . 

-id 

8 

pq a. 


Oi 

ca ; 

O '■ 

13 

> 


2 °* 


19 . 


2 ^ 
c« o 

*2-° 
C 3 ^ — - 

Of 


Claes of Asset. 


/ - \ ~ Re. Re. I 

(lj Government of India 
Seourifcies | 

(2) Indian Provincial Gov- j 

ernment Securities. 

(3) Indian Municipal Port 
and Improvement Trust 
Securities including De- 
bentures. 

I 

(4) Debentures of Indian ! 

Railways ... I 

I 

I 

(5) Guaranteed and Prefer- 
ence Shares of Indian 
Railways. 

(6) Annuities of Indian 
Railways 

(7) Ordinary Shares of Rail- 
ways in India 

(8) Other Debentures of I 

oonoerns in India 

(9) Other Guaranteed and 
Preference Shares of con- 1 
cerns in India. 

(10) Other Ordinary Shares 
of concerns in India. 

The statement shall show - * 

( fl ) the value for which oredit is taken in the 

c^oftsaLr 6a0h ° £ thS ab0V ° meQti0Ued 

minHi h % ma f kefc Value of 8Uch of fche above- 

SfnJi ? ed °J assets as has been ascer- 

tained from published quotations after deduction 

? h! CCrUed lnt ? re8t deluded in market prices in 

«^ B6 u CaSe - 8 w , here accrued interest is inoluded 
elsewhere in the balance-sheet. 

tiinL h T the Value of 8Uch of the abovemen- 
tain^ ° 3 ° f as l et8 as has been ascer- 

Sd at.Tn d PUblleh6d qU0tati0Q3 has 

of mL*?® ? t6S ° f ex ° han 8 e at which the values 

bLn h fc . °^ 6r fchan in ru P ee currency have 
ceen oonverfced into rupees. 


2 • 
es 

© O 
-2 a 

CO ^ 

> ^ 

° M 

O a 

£Q a. 


JU 

* * 

a o 


a? © 

s & 


(11) Loans on the Com- 
pany’s polioies effected in 
India and within their 
surrender value. 

(12) Loans on Mortgage of 
property in India. 

(13) Loans on Personal 
Security to persons domi- 
ciled and resident In i 

I India. 

(14) Other loans granted 
in India (particulars to 
be stated). 

(15) Land and House Pro- 1 
perty in India 

(1G) Cash on Deposit in 
banks in India 

... 

(17) Cash in Hand and on 
current account in banks 
in India. 

(18) Agents’ balances and j 
outstanding premiums. 

(19) Interest, dividends and I 

rents either outstanding 
or aoorued but not due. 

(20) Other assets in India i 

(to be specified) ... j 


Re. Rs, 


rately 0 wher^ they^re^o? iT ft Bh °T 

sVatr n r oate to 5^ 

No amounts on account of any of the following 
items may be entered in the statement 
Goodwill. 

lopm 9 en“rx” y naor matiOD ’ 

tuS? 01 diS °° UQt aha ™ « deben. 

Commuted Commission. 

i n m?u e ro d yo«r arried £orward t0 be °2 


THE SECOND SCHEDULE. 

. (See seofeion 11.) 

Regulations and Forms for the preparation of Profit and Loss Accounts. 


PAST I. 

Regulations . 

p 1 «i Tl10 * tems on the inoome side of the 
Profit and Loss Aooount and Profit and 


Loss Appropriation Aooount must relate 
to income whether actually received or 
not, and the items on the expenditure 
side must relate to expenditure whether 
aotually paid or not). 


Br marks as 
per (o) below, 


A. I.R. 
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2. Deductions from Interest, Dividends 
and Rents to be shown in respect of 
income-tax must inolude all amounts in 
respect of British Indian income-tax whe- 
ther or not it has been or is to be deducted 

at source or paid direct. 


3. The Interest, Dividends and Rents, less 
income-tax thereon shown in the Revenue 
Accounts for any classes of business other 
than life insurance business, including 
annuity business may, if the insurer so 
desires, be inoluded with the corresponding 
items in the Profit and Loss Aooount. 


PART II. 
FORMS. 
FORM B. 


j Worm of Profit and Loss Account, 
Profit and Loss Aooount of for the year ended 


19 


Rs. A. P. 


British Indian Taxes on the Insurer’s 
Profits (not applicable to any particu- 
lar Fund or account). 


Expenses of Management (not applicable 
to any particular Fund or Aooount)*. 

Loss on Realisation of Investments (not 
charged to Reserves or any particular 
Fund or Account) • • 

Depreciation of Investments (not charged 
to Reserves or any partioular Fund or 

Aooount) • • • 

Loss transferred from Revenue Acoounts 

(details to be given) 

Othor Expenditure (to be specified) . 
Balanoo for the year oarried to Appro- 
priation Aooount • • 


Interest, Dividends and Rents 
(not applicable to any particu- 
lar Fund or Account). Rs. 


Less — Income-tax thereon. 


Rs. 


Profit on realisation-, of •Invest- 
ments (not oredited to Reserves 
or any partioular Fond or Ac- 
count) . . • 

Appreciation of Investments (not 
credited to Reserves or any 
partioular Fund or Acoount) . 

Profit transferred from Revenue 
Accounts (details to be given) . 

Transfer Fees . . • 

Other Income (to be specified) 

Balance being loss for the year 
carried to Appropriation Ac- 
count • • • 


Rs. A.P. 


1 - — 

- * It any^ sum has been deducted from thU Item and entered on the assets side of the 
balanoe sheet, the amount must be shown separately. 


FORM 0. 

Form of Profit and Loss Appropriation iooownf. 
ofifc and Loaa Appropri ation Aooonnt) of for the year ended 


19 


Rs. A.r. 


Rs. A.P. 


Balance being loss brought forward 

from last year . • *1 

Balanoe being loss for the year brought 
from Profit and Loss Aocount (as in 

Form B) . • • 

Dividends paid during the yoar on 
acoount of the ourront year (to be 
specified and if “free of tax” to be 

so stated) • , • , 

Tranefors to any partioular h unds or 

Accounts (details to bo given) . 

Balance at end of the yoar as shown in 
the Balanoe-Sheot • 


Balance brought forward from 
last year. Rs. 

Less— Dividends since paid In 
respeot of last year (to be 
specified and if “free of tax'* to 
be so stated)*. Ra. 


Balance for the year brought 
from Profit and Loss Account 
(as in Form B) , 


Balance being loss at end of the 
year as shown in the Balance- 
Sheet . . • 


• This item may be shown on the other side of the aooount if preferred. 
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{See section 11.) 

Regulations and Forms for the preparation of Revenue Accounts. 


PART I. 


Regulations . 

1. Form D is, as set out; in Part II of 
this Schedule, appropriate for life insur. 
-ance business, but a separate revenue 
aooount must be prepared for every class 
ol-business in respeot of which the insurer 
*s required to maintain a separate acoount. 

2. Form F is, as set out in Part II of 
this Schedule, appropriate for fire insur. 
ance business. A separate revenue aooount 
m the same form must be prepared for 
aooident and miscellaneous insurance 
including workmen’s compensation and 
•motor car insurance. Form E is, as set 
out in Part- II of this Schedule, appro- 
priate for marine insurance business. 


3. If any oombined revenue account is 

lor any purpose issued by an insurer it 

must be in accordance with the forms 

specified in this Sohedule and must clearly 

show on the face thereof that it is a 

•combined revenue aooount, and must set 

out fully the name of every insurer 

required to make separate returns under 

this Act whose revenue and expenditure 

nave been inoiuded therein; if the revenue 

and expenditure of any person not being 

an insurer are inoiuded in a combined 

revenue account, the faot must be stated 
thereon. 


4. The items on the income side of the 
revenue acoount must relate to income 
whether aotuaily received or not, and the 
items on the expenditure side must relate 

to expenditure whether aotuaily paid or 

nob. 


5. Reinsurance premiums, whether on 
business ^ ceded or accepted, are to be 
brought into aooount gross (i. e , before 
deducting commissions) under the head of 

premiums. 


As respects life insurance business 
tbe following statements shall be furnished 
o the Superintendent of Insurance every 
year showing details provided for in a 
«orm pertaining thereto : — 


(A) A statement ia form DD as set 
forth in Part II of this Schedule. 

(B) A statement in form DDD as set ' 
forth in Part II of this Sohedule. 

(C) A statement in form DDDD as set 
forth in Part II of this Sohedule. 

7. The following information shall be 
supplied in addition to the revenue aooount, 
namely, the gross premium written in 
India for life, fire, marine and aooident and 
miscellaneous insurance business. 

8. Any office premises which form part 
of the assets of a life insurance fund must 
be treated as an interest earning invest- 
ment, and aooordingly, in the revenue 
aooount for life insurance business a fair 
rent for the premises must be included 
under the heading "Interest, Dividends 
and Rents” and in the revenue aooount for 
every olass of business for which the pre- 
mises are used proper charges for the use 
thereof must be included under the head- 
ing Expenses of Management”. 

9. Where an insurer oarries on the busi- 
ness of life insurance in conjunction with 
any other olass of insurance business the 
expenses of management charged to the life 
insurance revenue aooount must not in- 
clude more than a resonable proportion of 
the common expenses and in particular 
no such account must be oharged with 
more than a fair sum for the use of any 
office premises having regard to the in. 
oome from the various classes of business 
carried on and to the extent to wbioh the 
premises are used for the purposes of each 
olass of business. 

10. Deductions from Interest, Dividends 
and Rents in respect of income-tax must 
inolude all income-tax oharged on suoh 
income whether or not it has been or is to 
be deduoted at souroe or paid direct; the 
income-tax to be shown as so deduoted in 
the life insurance Revenue Aooount is 
British Indian, United Kingdom, Foreign 
and Dominion income-tax, but the income- 
tax to be shown as deduoted in Revenue 
Aocounts of any other classes of business 
is British Indian income-tax only. 


*938 Acts/9 & 10 
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PART II. 

FORMS 
FORM D 

Form of Revenue Account applicable to Life Insurance Business . 

Revenue Aooount of for the year ended 19 

in respeot of Business. 


A. LB. 



Business 

within 

India. 

Business 
out of 
India. 

(a) 

Claims under Policies 
(including provision 
for claims due or 
intimated), less Re- 
insurances . , 

Rs. 

Rs. 


Total 


By death . . 

By maturity . . 
Annuities, less Re- 
insurances . . 

Surrenders (Including 
Surrenders of Bonus), 
less Re-insurances . . 
Bonuses in cash, less 
Re-insurances . . 
Bonuses in Reduofcion 
of Premiums, less 
Re-insurances . . 
Commission (less that 
on Re-insurances) . . 

Expenses of Manage- 
ment ( b ) — 

1. Commission and 

allowances . . 

2. Salaries, etc. (other 

than to agents and 
those contained in 
item No. 1) . . 

3. Travelling ex- 
penses . . 

4. Directors’ fees . . 

6. Auditors' fees • . 

6. Law charges . . 

7. Advertisements . . 

8. Printing and Sta- 
tionery . . 

9. Other expenses of 

management (ac- 
counts to be speci- 
fied) . . 

10. Other payments 

(accounts to be 
specified) . . 

11. Bents for offioes 

belonging to and 
ocoupied by the 
insurer . . 

12. Rents of other 
offices occupied by 
the insurer . . 

Bad Debts • . 

United Kingdom, 
British Indian, 

Dominion and 
Foreign Taxes • , 


Rs. 


Business 

within 

India. 


Balance of Fund at 
the beginning of the 
year 


• • 


• • 


Premiums, less Re- 
insurances — 

(i) First year premiums 

(ii) Renewal premiums 

(iii) Single premiums 

Consideration for An- 
nuities granted, less 
Re-insurances (c) . . 


Interest, Dividends 
and Rents 


• • 


• • 


thereon (d) 


• • 


Registration Fees 


• • 


ther Income (to be 
specified) (e) 


• • 


oss transferred to 
Profit and Loss 
Account • . 

ransferred from 
Appropriation 
Aooount. 


Business 
out of 
India, 
(a) 


Total 


Rs 


Rs. 


Rs. 





Rs. 



Rs. 



1 

1 

I 


ft 

9 
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Other Expenditure (to 
be specified) . . 

Profit transferred to 
'--Profit and Loss 
Account . . 

Balance of Fund at the 
end of the year as 
shown in the 
-Balanoe-Sheet . . 

















Notes. 


(а) In the case of an insurer having his head office in British India, these columns apply only 
to business the premiums in respect of which are payable outside India. 

(б) If any sum has been deducted from this item and entered on the assets side of the balance- 
sheet, the amount to be deducted must be shown separately. Under this item the salary paid to the 

managing agent or managing director shall be shown separately from the total amount paid as 
salaries to the remaining staff. * 

(c) All single premiums for annuities, whether immediate or deferred, must be included under 
this heading. 

(<2) British Indian, United Kingdom, Foreign and Dominion income-tax on Interest, Dividends 
and Rents must be shown under this heading, less any rebates. of inoome-tax recovered from 
the revenue authorities in respect of expenses of management. The separate heading on the other 
side of the account is for United Kingdom, British Indian, Foreign and Dominion taxes, other than 
those shown under this item. 

(e) Under the head “Other Income” fines, if any, realised from the staff must be shown sepa- 
rately. All the amounts received by the insurer directly or indirectly whether from his head office 
or from any other source outside British India shall also be shown separately in the revenue account 
except such sums as properly appertain to the capital account. 

(/) In the case of an insurer having his principal place of business outside British India, the 
expenses of management for business out of India and total business need not be split up to’ the 
several sub-heads, if they are not so split up in his own country. 

FORM DD. 

Classified statement of life insurance policies of the 

Company , for the year ending 19 . 


New life insurance business in respect 
of which a premium has been paid 

in the year. 


Total life insu- 
rance business 
in force at end 
of the year. 


• 

xn 

© 

• 

a 

a . 

Single premiums 
(including con- 

3 

* a 

sideration for 

o 

*© 3 

C o 

immediate an- 


cs a 

nuities and all 

•M 

o 

cz 

© V 

other premiums 

9*4 

© 

%4 © 

0 Pj 

paid at the out- 

a 

s g 

set where no 

3 .2 

subsequent 

5zi 

C JJ 

a 

premium is 


3 

00 

payable). 


a 

3 

a 

© 

9*4 

^ . 
_« © 

g a 

o 
© o 
a a 
© 

9*4 


c a 

© 


03 

© 


o 


O 

*4 

© 

a 

a 

£ 


c n 

© • 
c n a 

a ~ 

a & 

° 2 

a 

* * 
ZZ © 
£ & 

© *ri 

9*4 

“I 

.s s 

a <s 

a 'O 

3 a 
00 


Ordinary policies . 

In India 
Out of India 


R8. 


Rs. 


Rs. 


Rs. 


Total 


... i 


3 a 

A — 

* s 

© 

° © 


a 

© 

© 


a 

p 

o 

o 

o 

08 


© 

s 

o 
o 

3 w 

CZ 

a** 

a 

H 

VI O 

P-l 


c 

© 

> 

© 


Rs 


- — - 

Annuity contracts , etc. 

In India 

Out of India 

i 

f 

i 

■ 

* 

i 


Total 




1 

— 

Group insurance policies . 

In India 

Out of India 








Total ... | 

i i 

i i 

i 


The amounts should be stated to the nearest rupees and after deduotion of re-ineuranoes. 
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FORM DDD. 

Additions to and deductions from policies of the 
Company for the year ending 19 , 


Ordinary Ufa insurance policies 
insuring money to be paid on 
death or survivanoe. 


Annuities 


No. 


Sum assured. 


Reversionary 

bonus 

additions. 


No. 


Annuity 

per 

annum. 


(1) Policies at beginning of year 
<2) New policies issued 
(S) Old policies revived 
^4) Old polioies changed and increased 
(5) Bonus additions allotted 


Rs. 


• • • 


Total 


Discontinued during year. 


<«) 

(7) 


( 8 ) 

(9) 

( 10 ) 

(H) 

( 12 ) 

(13) 


• • • 


By death 

By survivanoe or the happening of the 
contingencies insured against other 
than death 

By expiry of term under temporary 
insurances 

By surrender of polioy 
By surrender of bonus 
By forfeiture or lapse 
By change and decrease 
By being not taken up 


• • • 


• • • 


• • • 


Total discontinued 
Total existing attend of year 


Rs. 


Rs. 


FORM DDDD, 

Particulars of the policies forfeited or lapsed in the last financial year under review , 
less those revised and reinstated for full benefits t classified according 

to the year in which they were issued. 


Financial year in which the policies were issued. 


Number cf 
policies 
forfeited or 
lapsod. 


Sum insured 
under polioies 
forfeited ot 
lapsed. 


• • 


Year ondiug 19 , being the yoar under roview . . 1 ^ 9 * 

Year ending 19 , being the year previous to that under review ... , 

And so on, the number of and sum insured under polioies forfeited or lapsed in the last financier 

tZy r we D r d e°L r u V od W ^ a,lW ° lasalfloa * ion «ng to each S &£££££ InThich 


separttrrTaL^^Zfia^ubmlUo^ 611 re8Pe ° k °‘ M ° h °' a " ° f Uto la9atan ° 0 b * 8,na8B fot * 

In t h a “ 9 f o c °ra *,!! ° } * p l‘ “ pa 1 p * aoa 01 bualneaa In BdkUh India shall give khe intormaktnn required 

Insurers havln/tholt lfrl^in*?^ l , noaa ‘ r ? a T tad ,n , aad hu9ln933 *Musaotod onkslda India and 
business transited In India only ^ ° b “ 9 “ e39 ou ‘ al d« Brlkish India will furnish Informaklon regarding 
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Act No. 4 OF 1938 


FORM E. 


Form of Revenue Account applicable to Marine Insurance Business 


Eevenue Account of f or the year ended 

in respect of Marine Insurance Business. 


C6 

<D 

P^ 

a 

© 

l~4 

u* 

p 

o 


DO 

fl 

© 

£ ^ 
£ «a 

Oi ° 
CO 

ca 


CO 

1-4 

ca 

© 

P^ 

CO 

p 

o 

> 

© 

k— 


O 

Eh 


•Claims paid (less Sal- 
vages and Re-insur- 
ances) (a) (c) 

•Commission 

Expenses of Manage 
menfc ( b ) 


Rs. 


Rs. Rs. 


Rs. 


*Bad Debts 


• • 


United Kingdom, 

British Indian, Domi- 
nion and Foreign 
Taxes 


• • 


‘Other Expenditure (to 
be specified) . . 

Profit transferred to 
Profit and Loss 
Account 


Balance of Marine In- 
surance Business Ac- 
count at beginning of 
the year 


• • 


• • 


Balances 

Additional Reserve (if 

a °y) 

•Premiums (less Re- 
turns, Re-insurances, 
Brokerages and Dis- 
count) (c) 


• * 


• • 


• • 


Balance of Marine 
Insurance Business 
Account at end of 
year as shown in the 

Balance-Sheet : 


Balances 


• • 


• • 


Additional Reserve (if 
-*»?-) . . 


• • 


Interest, Dividends and 
Rents Rs. 

Less — Income-tax 
thereon. . Rs. 


"Other Income (to be 
specified) (d) 


• • 


Doss transferred to Pro- 
fit and Loss Account. 

Transferred from Ap- 
propriation Account. 


19 


cS 

© 

P-> 

a 

© 

u 

U 4 

o 


CD 

a 
• —• 

© . 

o 

© CO 

v_4 <x> 

04 ^ 

LQ 

cO 


Uj 

1-4 

cO 

© 

P-> 

CO 

p 

o 

£ 

© 


CO 

o 

Eh 


Ph 


Rs 


Re. 


Rs. 


Rs 


Notes . 

(a) This heading must include all expenses directly incurred in settling claims, 
the amount bo ded’uore^mus^beThown separately ! T eDt6red 0D the asEets side of ‘he balance- sheet 

sfprSES 

of tlrn^T 1676 a ° oon ® t is ^rnished under the provisions of clause (b) of eub-eeotion (2) of 
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, Act No. 4 of 1938 
FORM F. 

Form of Revenue Account applicable to Fire Insurance Business and to 
Accident and Miscellaneous Insurance Business including Workmen s 

Compensation and Motor Car Insurance Business . 

Revenue Aooount of for the year ended 

in respeob of Business. 


19 


'Claims under Policies, less Re-insur 
ances (a) ( d ) : 

Paid during the year . . Rs. 

Total estimated liability in 
respect of outstanding 
claims at end of the year 
whether due or intimated: Rs. 

Total 

Less — Outstanding at end 
of previous year (i b ) . . Rs. 

'Commission . . 

'Expenses of Management (c) . . • . 

'Bad Debts • . 

United Kingdom, Foreign and Dominion 
Taxes 

'Other Expenditure (to be specified) . . 

Profit transferred to Profit and Loss 
Account . • 

Balance of Account at the end of the 
year as shown in the Balance-Sheet: 

Reserve for Unexpired Risks, 
being per cent, of pre- 
mium income of year . . Rs. 

Additional Reserve (if any) . Rs. 

Rs. 


Rs. 


Balance of Account at beginning 
of the year : 

Reserve for Unexpired Risks Rs. 
Additional Reserve (if any) Rs. 


Rs. 


Premiums, less Re-insuranoes ( d ) 


Interest, Dividends and Rents Rs. 
Less — Income-tax thereon . . Rs. 


Other Income (to be specified) (c) 

Loss transferred to Profit and Loss 
Account 

Transferred from Appropriation Account 


Rs. 


Notes . 

(a) This heading must include all expenses directly incurred in settling olalms. 

(b) If in any year the claims actually paid and those still unpaid at the end of that year in 
respect of the previous year or years are in excess of the amount inoluded in the previous year’s 
Revenue Account as provision for outstanding claims, then the amount of such excess must be 
shown in the Revenue Account. 

(c) If any sum has been deducted from this item and entered on the assets side of the balance- 
sheet the amount so deducted must be shown separately. 

(d) Where the aocount is furnished under the provisions of seotlon II of the Insurance Act, 
1938, separate figures for claims paid to claimants in British India and claimants outside British 
India, and for promiums derived from business effected in British India and effeoted outside British 
India must be given. 

( c ) All the amounts received by the insurer directly or Indirectly whether from his head omoe 
or from any other source outsido British India shall also be shown separately in the revenue 
account except such sums as properly appertain to the oapital account. v 

'Where the account is furnished under the provisions clause (b) of sub-seotlon (2) of Seotion 16 
of the Insurance Aot, 1938, by an insurer to whom that section applies, separate figures for business 
within British India and business out of British India must be given against the items marked 
with an asterisk. Against all other items the total amount for the business as a whole may 
be given. 
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Act No. 4 of 1938 
THE FOURTH SCHEDULE. 

[See Section 13.) 

Regulations for the preparation of Abstracts of Actuaries Reports and 

Requirements applicable to such Abstracts . 


PART I. 

Regulations . 

1. Abstracts and Statements must be so 
arranged that the numbers and letters of 
the paragraphs correspond with those of 
the paragraphs of Part II of this Schedule. 

2. In showing the proportion which 
that part of the annual premiums reserved 
as a provision for future expenses and 
profits bears to the total of the annual 
premiums, in accordance with the require- 
ments of paragraph 3 of Part II of this 
Schedule, no credit is to be taken for any 
adjustments made in order to seoure that 
no policy is treated as an asset. 

3. (2). The average rate of interest 
yielded in any year by the assets consti- 
tuting a life insurance fund shall, for the 
purposes of paragraph 4 of Part II of this 
Sohedule, be calculated by dividing the 
interest of the year by the mean fund of 
the year ; and for the purposes of any such 
calculation the interest of the year shall 
be taken to be the whole of the interest 
credited to the life insurance fund during 
the year after deduction of income-tax 
charged thereon (any refund of income- 
tax in respeot of expenses of management 
made during the year being taken into 
aooount), and the mean fund of the year 
shall be ascertained by adding a sum equal 
to one. half of the amount of the life 
insurance fund at the beginning of the 
year to a sum equal to one-half of that 
fund at the end of the year, and deducting 
from the aggregate of those two sums an 
amount equal to one. half of the interest 
of the year. 

[2) For the purposes of the calculation 
aforesaid either — 

[a) all profits and inoome arising during 
the year from sums invested in reversions 
shall be inoluded in the interest oredited to 
fihe life insurance fund during the year; or 

(&) such portion of the life insurance 
fund as is invested in the purchase of 
reversions, and the profits and inoome 
arising therefrom, shall be excluded from 
the calculation ; but in that oase a state- 
ment must be added to the information 
required under the said paragraph 4, 


showing, in respeot of the portion of the 
fund so excluded as aforesaid, the average 
rate of annual profit and inoome for which 
credit has been taken during the five years 
last preceding the valuation date, and 
explaining the manner in which the said 
average rate has been oaloulated. 

( 3 ) The information given in accordance 
with the requirements of the said para- 
graph 4 shall show clearly by whioh of 
the methods hereinbefore in this regula- 
tion mentioned the sums invested in rever- 
sions and the profits and inoome arising 
therefrom have been dealt with. 

4. Every abstract prepared in accord- 
ance with the requirements of Part II of 
this Sohedule shall be signed by an aotuary 
and shall contain a certificate by him to 
the effect that he has satisfied himself as 
to the aoouraoy of the valuations made for 
the purposes thereof and of the valuation 
data : 

Provided that in the oase of an abstract 
prepared on behalf of an insurance com- 
pany, if the aotuary who signs the abstraot 
is not a permanent officer of the oompany, 
the certificate as to the aoouraoy of the 
valuation data shall be given and signed 
by the principal officer of the company 
and the aotuary shall include in the ab- 
stract a statement signed by him showing 
what precautions he has taken to ensure 
the aoauracy of the data. 

5. For the purposes of this Sohedule the 
following expressions have the meanings 
hereby respectively assigned to them, 
namely : — 

“extra premium” means a oharge for 
any risk not provided for in the minimum 
contract premium ; 

“inter- valuation period” means, as res- 
pects any valuation, the period to the 
valuation date of that valuation from the 
valuation date of the last preceding valua- 
tion in connexion with whioh an abstraot 
was prepared under this Act or under the 
enactments repealed by this Act, or, in a 
oase where no suoh valuation has been 
made in respeot of the olass of business in 
question, from the date on which the 
insurer began to oarry on that olass of 
business ; 
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"maturity date” means the fixed date 
on which any benefit will become payable 
either absolutely or contingently ; 

net premiums” means as respeots any 
valuation the premiums taken credit for 
in the valuation ; 

premium term” means the period dur- 
ing^ which premiums are payable; 

valuation date” means as respeots any 
valuation the date as at which the valua- 
tion is made. 

PART II. 

Requirements applicable to an Abstract 
in respect of Life Insurance Business. 

The following tabular statements shall 
be annexed to every abstract prepared in 
accordance with the requirements of this 
Part of this Schedule, namely : — 

(a) a Consolidated Revenue Account, in 
the Form G annexed to this Part of this 
Schedule, for the inter-valuation period 
(except that it shall not be neoessary to 
prepare suoh an account in respect of any 
class of business so long as the insurer 
deposits annually with the Superintendent 
of Insurance an abstract in respeot of that 
class of business) ; and 

(l) a Summary and Valuation in the 
Form H annexed to this Part of this 
Schedule of the policies included at the 
valuation date in the olass of business to 
which the abstraot relates ; and 

(c) a Valuation Balance-Sheet in the 
Form I annexed to this Part of this 
Schedule ; and 

(d) a statement in Form DDD as set 
forth in Part II of the Third Schedule of 
the additions to and deductions from the 
number of polioies and the sums insured 
thereunder for each olass of life insurance ; 
and 

( e ) a statement in Form DDDD as set 
forth in Part II of the Third Sohedule of 
particulars of polioies forfeited or lapsed 
under eaoh olass of life insurance ; 

and every suoh abstraot shall show — 

1. The valuation date. 

2. The general principles and full details 
of the methods adopted in the valuation 
of each of the various olasses of insurances 
and annuities shown in the said Form H, 
including statements on the following 
points : — 

(a) whether the principles were deter- 
mined by the instruments constituting the 
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company or by its regulations or bye-laws 
or how otherwise ; 

(6) the method by which the net pre- 
miums have been arrived at and how the 
ages at entry, premium terms and matu- 
rity dates have been treated for the pur- 
pose of the valuation ; 

(c) the methods by whioh the valuation 
age, period from the valuation date to the 
maturity date, and the future premium 
terms, have been treated for the purpose 
of the valuation ; 

( d ) the rate of bonus taken into aooount 
where by the method of valuation definite 
provision is made for the maintenance of 
a speoifio rate of bonus ; 

(e) the method of allowing for — 

(t) the incidence of the premium income ; 
and 

(ii) premiums payable otherwise than 
annually ; 

(/) the methods by whioh provision has 
been made for the following matters, 
namely : — 

(t) the immediate payment of olaims ; 

(n) future expenses and profits in the 
case of limited payment and paid-up- 
polioies ; 

(tit) the reserve in respeot of lapsed 
polioies, not included in the valuation, but 
under whioh a liability exists or may 
arise ; and whether any reserves have 
been made for the matters aforesaid ; 

(?) whether under the valuation method 
adopted any policy would be treated as an 
asset, and, if so, what steps, if any, have 
been taken to eliminate suoh asset ; 

ih) a statement of the manner in whioh 
polioies on under- average lives and polioies 
subject to premiums whioh include a 
oharge for olimatio, military or other 
extra risks have been dealt with ; and 

( 1 ) the rates of exchange at whioh liabi- 
lities in respeot of polioies issued in foreign 
currencies have been oonverted into rupees 
and what provision has been made for 
possible inorease of liability arising from 
future variations in the rates of exchange. 

3. The table of mortality used, and the 
rate of interest assumed, in the valuation. 

4. The proportion whioh that part of 
the annual premiums reserved as a provi- 
sion for future expenses and profits bears 
to the total of the annual premiums sepa- 
rately speoified in respeot of insurances 
with immediate profits, with deferred pro- 
fi 1 8 , with profits under disoounted bonus' 
systems, and without profits. 
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5. The average rates of interest yielded 
by the assets, whether invested or unin- 
vested, constituting the life insurance fund 

for each of the years covered by the 
valuation date. 


The basis adopted in the distribution 
Tjf~ profits as between the insurer and 
policy-holders, and whether suoh basis 
was determined by the instruments con- 
stituting the company, or by its regula- 
tions or bye-laws, or how otherwise. 

7. The general principles adopted in the 
distribution of profits among policy- 
holders, including statements on the fol- 
lowing points, namely : — 

id) 'Whether the principles were deter- 
mined by the instruments constituting the 

company, or by its regulations or bye- laws, 
or how otherwise ; 

(b) the number of years’ premiums to 
be paid, period to elapse and ether condi- 
tions to be fulfilled before a bonus iB 
allotted ; 


(c) Whether the bonus is allotted in 
respect of each year's premium paid, or in 
respect of each completed calendar year or 
year of assurance or how otherwise ; and 

(d) whether the bonus vests immedia- 
tely on allocation, or, if not, the conditions 
of vesting. 

8. (l) The total amount of profits aris- 
ing during the inter-valuation period, 
including profits paid away and sums 
transferred to reserve funds or other 
acoounts during that period, and the 
amount brought forward from the preced- 
ing valuation (to be stated separately) and 
the allocation of such profits — 

(a) to interim bonus paid ; 

(b) among policy-holders with imme- 
diate participation, giving the number of 
the policies which participated and the 

sums aseured thereunder (excluding 
bonuses); 

(c) among policy-holders with deferred 
par ti° I pat ion, giving the number of the 
policies which participated and the sums 
assured thereunder (excluding bonuses); 

(d) among policy-holders in the dis- 
counted bonus class, giving the number 
of the policies wbioh participated and 


the sums assured thereunder (excluding 
bonuses) ; 

. W to insurer or, in the case of -an 

insurance company, among shareholders or 

to sbereholders accounts (any such sums 

passed through the aooouDts during the 

inter- valuation period to be separately 
stated) ; 

(/) to every reserve fund or other fund 
or aoccunt (any such sums passed through 
the accounts during the inter valuation 
period to be separately stated) ; 

Uj) as carried forward unappropriated. 

[2) Speoimens of bonuses allotted as at 
the valuation date to policies for one 
thousand rupees — 

(а) fer the whole term of life effected at 

the respective ages of <z0, 30 and 40, and 

having been in force respectively for five 

years, ten years and upwards at intervals 
of ten years; and 

(б) for endowment insurances effeoted at 
tb G respective ages of 20, 30 and 40, for 
endowment terms of fifteen, twenty and 
thirty years, and having been in force res- 
pectively for five years, ten years and up- 
wards at intervals of ten years ; 
together with tbe amounts apportioned 
under the various manners in which the 
bonus is receivable. 

9. A statement in Form J annexed to 
t is Part of this Sobedulo of specimen 
policy reserve values held or required to 
be held according to the methods adopted 
in tbe valuation, and specimen minimum 
surrender values in respect of wbole life 
insurance policies for Bs. 1,000 with pre- 
miums payable throughout life effected at 
the respective ages of 20, 30, 40 and 50, 
and immediately on payment of tbe first, 
second, third, fourth, sixth, seventh, eighth, 
ninth, tenth, fifteenth and twentieth 
annual premium; with similar specimen 
policy reserve values and specimen surren- 
der values in respect of whole life insur- 
ance policies subjeot to premiums payable 
for 20 years and of endowment insurance 
polioies maturing at age 55. 

10. A statement showing how the liabi- 
lity under any disability clause in a policy 
has been determined in the valuation with 
full information of the tables of sickness 
or accident used for the purpose. 
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Consolidated Revenue Account of 


FORM G. 

for years commencing 


and ending 


Business 

within 

India. 


Claims under Policies (Includ- 
ing provision for claims due 
or intimated) less Re-Insur- 


ances 


• • 


• • 


• i 


# • 


• • 


• • 


• • 


• • 


§ • 


• • 


By death 
3y maturity 
Annuities, less Re-insurances 
Surrenders (including Surren 
ders of Bonuses), less Re 
insurances . . * 

Bonuses in Oaah, less Re 
insurances 

Bonuses in Reduction of Pre 
mlums, less Re-insurances 
Commission (less that on Re 
insurances) • . 

Expenses of Management (a) — 
Agents’ and Canvassers’ al 
lowance 

Salaries, &o. (other than to 
Agents and Canvassers) 
Travelling expenses 
Directors’ fees 
Auditors’ fees 
Medical fees 
Law charges 
Advertising 

Printing and Stationery 
Other expenses of manage- 
ment (aocounts to be speci- 
fied) • • • • 

Other payments (accounts to 
be specified) . . • • 

Rents for offices belonging to 
and oooupled by the com- 
p&ny § • • • 

Rents of other offices ocou- 
pied by the oompany 
United Kingdom, British 
Indian, Dominion and 
Foreign Taxes 
Bad Debts 
Other Expenditure (to be 
speoified) . * • • 

Profit transferred to Profit and 
Loss Aooount • . • • 

Balance of Life Insurance Fund 
at end of the period as 
shown in the Balance-Sheet. 

Rs. 


« • 


t • 


• • 


t • 


• • 


• • 


• • 


• • 


• • 


• • 


t t 


Total 


Rs. 


Rs. 


Business 

within 

India. 


Total. 


Balance of Life Insurance 
Fund at the beginning of 
the period 


• l 


• • 


Rs. 


Premiums, less Re-insurance. 

Consideration for Annuities 
Granted, less R e-i n s u r- 
ances (6) 


# • 


• • 


Interest, Dividends and 
Rents . . Ra. 


Less— Income-tax there- 
on (c) . . Ra. 


Registration Fees 


• a 


t • 


Other Inoome(to be speoified). 

Loss transferred to Profit and 
Loss Acoount • • • • 

Transferred from Appropria- 
tion Acoount 


• • 


t • 


Rs. 


Rs. 


Notes. 

(a) If any sum has been deduoted from this Item and entered on the assets side of the 

balance-sheet, the amount so deduoted must be shown separately. 

(b) All single premiums for annuities, whether immediate or deferred, must be included under 

this heading. _ . . ,, . 

(c) British Indian, United Kingdom, Foreign and Dominion Inoome-tax on Interest, Dividends 

and Rents must bo shown under this heading, less any rebates of income-tax recovered from the 
revenue authorities in respeot of expenses of management. The separate heading on the other 
side of the account is for United Kingdom, British Indian, Foreign and Dominion taxes, other than 

those shown under this item. , ...... 

(d) In the case of an insurer having his principal plaoe of business outside British India, the 

expenses of management for the total business need not be split up into the several sub-heads, U 
they are not so split up in his own country. 
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Summary and Valuation of the Policies of as at 19 


Particulars of the Policies for 

Valuation. 


Valuation 


Description of Transactions. 


o . 

. c n 
© *2; 
ua o 

a? 

P Qj 
£ 


DIVISION I. 
Insurances. 


Group A. — 

With immediate participation in 
profits. 


• • 


For whole term of life 
Other classes (to be specified) 


Extra premiums 
Total Insurances 
Deduct — Re-insurances 
Net insurances 


• • 


• • 


f • 


• • 

0 • 

• • 

• • 
• • 
• t 

t e 


Group B. — 

With deferred participation in 
profits 


• • 


• 0 


For whole term of life 
Other classes (to be specified) 


Extra premiums 
Total Insurances 
' Deduct — Re-insurances 
Net insurances 


• • 


• • 


• • 


t • 

• • 

0 • 

• • 

• t 

• t 

• • 


Group 0. — 

Under discounted bonus sys- 
tems 


• • 


• 0 


For whole term of life 
Other classes (to be specified) 


Extra premiums 
Total insurances 
Deduct — Re-Insurances 
Net insurances 


» • 


• • 


• • 


• • 

0 0 

0 • 

0 • 
0 0 
0 0 
0 0 


' Total insurances with profits . , 
Group D. — 

Without participation in profits . . 
For whole term of life 
Other classes (to be specified). , 


0 0 


O 
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Summary and Valuation of the Policies of as at 19 


Particulars of the Policies for 

Valuation. 


Valuation. 


Description of Transactions. 


o . 

. 00 

Q) 
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P Qu 
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r-j ^ 
<2 33 


- . • 
<* a 

03 Zl 

>H .2 

o a 

O <u 
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-o 

cC 
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Extra premiums 
Total insurances 
Deduct — Re-insurances 
Net insurances 


• • 


• • 


• • 


• • 
• • 

• t 


Total insurances without pro- 
fits 


• • 


• • 


• • 


Total of the insurances shown in 
all groups . . 


• • 


Deduct — Re-insurances 
Net amount of insurances 


• • 


• • 


• • 


Adjustments, if any (to be sepa- 
rately specified) 


• • 


• • 


DIVISION II. 

Annuities on Lives. 
Immediate Annuities . . 

Deferred Annuities with return of 
premiums . . 

Deferred Annuities without return 
of premiums 

Other classes (to be specified) 

Total Annuities 
Deduct — Re-in 9urances 
Net Annuities on Lives 


• • 


• • 


• • 


• t 


• • 


Total of the results (after deduction 
of Re-insuranoes) 




• • 


• • 


Notes . 

1. Items in this Summary are to be stated to the nearest rupee. 

2. No policy of insurance upon the lives of a group of persons, whereby sums assured are 
payable in respect of the several persons included In the group, is to be included in Groups A, B, G 
or D of this Form : any suoh policies must bo shown in a separate Group which must be added to 
the Form. 

3. If policies without participation in profits but with a guaranteed rate of bonus are issued 
they must be separately specified in Group D of this Form. 

4. Policies under which there is a waiver of premiums during disability must bo shown as & 
separate class. 

6. Separate forms must be prepared in respect of classes of policies valued by dlflerent tables of 
mortality or at different rates of interest or involving the valuation of net premiums on different 
bases. 

— -6. In cases where separate valuations of any poTtton of the business are required under local 
laws In places outside British India and reserves based on such valuations are deposited in such 
places, a statement must be furnished in respect of the business so valued in each such place 
showing the total number of policies, the total sums assured and bonuses, the total office yearly 
premiums, and the total net liability on the bases as to mortality and interest adopted in each 
B uch place with a statement as to such bases respectively. 

7. Office and not premiums and the values thereof must be 6hown after deduction of 
abatements made by the application of bonus. 
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Valuation Balance-Sheet of 


Aot No. 4 of 1938 

FORM I. 

as at 


19 


Net liability under business as shown in 

the Summary and Valuation of 
Policies 


Rs. 


• • 


• • 


Surplus, if any 


• • 


Balance of Life Insurance Fund as shown 
in the Bala aoe-S beet 


Rs. 


Deficiency, if anv 


• • 


Note. If the proportion of surplus allocated to the insurer nr in fu 
company to share holders, is not uniform In respect of all classes of in n ^ Ca8e an insurance 
be shown separately for the classes to which the different proportion^ ^relate 6 EUrplus “ U9t 


Specimen policy reserve values and 


FORM J. 

minimum surrender values under a 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

15. 

20 . 


Number of 
premiums paid. 

Age at entry 20. 

Age at entry 30. 

Age at entry 40. 

Reserve 

value. 

Minimum 

surrender 

value. 

Reserve 

value. 

Minimum 

surrender 

value. 

Reserve 

value. 

Minimum 

surrender 

value. 



1 

1 i 

1 

l 


policy for Rs. 1,000. 


Age at entry 50. 


Reserve 

value. 


Minimum 

surrender 

value. 


Note. Items in this Form to be stated to the nearest rupee. 


the fifth schedule. 


(See section 13.) 

Regulations for preparing statements of business in force and 

applicable to such statements , 


requirements 


PART I. 

Regulations . 

1. Statements prepared under this Sche- 
dule must be prepared, so far as practicable, 
ln ta bular form and must be identified by 
numbers and letters corresponding with 

Sbd °l feh0 paragrapl19 of Parb Ir this 


rates of pre 

mmm or contribution, items in statements 
prepared under this Schedule are to be 
shown to the nearest rupee. 

3. Extra premium shown in the forms of 
Summary and Valuation prepared 
the Fourth Sohedule to this Act must not 

this'sohedole? Stat0ta9Qt9 PreP - d 
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4. Every statement prepared under this 
Schedule shall be signed by the actuary 
making the investigation in connection 
with which it is prepared. 

5. For the purposes of this Sohedule the 
following expressions have the meanings 
hereby respectively assigned to them, 
namely: — 

(a) "annual loading" means the provi- 
sion made for future expenses and profits; 

(5) "extra premiums” means a oharge 
for any risk not provided for in the mini- 
mum contract premium ; 

(c) "net premiums" means the premiums 
taken credit for in the valuation in con- 
nection with which any statement is pre- 
pared ; and 

(d) "valuation date" means as respects 
any valuation the date as at whioh the 
valuation is made. 

PART II. 

Requirements for statements applicable 
tQ Life Insurance Business . 

The statements required to be prepared 
under this Part of this Sohedule are as fol- 
lows, namely - — 

1. Statements, separately prepared in 
respect of policies with and without parti- 
cipation in profits, showing 

(a) as respects polioies for the whole 
term of life, the rates of office premiums 

oharged, in accordance with the published 
tables in use, for new polioies giving the 
rates for deoennial ages at entry from 20 

to 70 inclusive ; and 

(6) as respeots endowment insurance 

policies, the rates of offioe premiums charg- 
ed, in aooordanoe with the published tables 
in use, for new polioies with original terms 
of ten, fifteen, twenty, thirty and forty 
years, giving the rates for deoennial ages 
at entry from 20 to 40 inclusive, but 
excluding polioies under whioh the age at 

maturity exceeds 60. 

2. Statements, separately prepared in 

respeot of polioies with immediate profits, 
with deferred profits, with profits under 
discounted bonus systems, and without 
profits, showing in quinquennial groups— 
(a) as respeots polioies for the whole 

term of life — 

(i) the total amount assured (specifying 
sums assured and reversionary bonuses 
separately), grouped aooording to ages 
attained ; 
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(ii) the amount per annum, after deduct- 
ing abatements made by application of 
bonus, of offioe premiums payable through- 
out life, and of the corresponding net pre-- 
miums, grouped aooording to ages attained; 
and 

(Hi) the amount per annum, after 
deducting abatements made by applica- 
tion of bonus, of offioe premiums payable 
for a limited number of years, and, either, 
the corresponding net premiums grouped 
in aooordanoe with the grouping adopted 
for the purposes of the valuation, or, the 
annual loading reserved for the remaining” 
duration of the polioies, grouped aooording 
to ages attained ; 

(6) as respeots endowment insurance 
policies — 

(i) the total amount assured (specifying 
sums assured and reversionary bonuses 
separately), grouped in aooordanoe with- 
the grouping adopted for the purposes of 
the valuation ; and 

(«) the amount per annum, after deduct- 
ing abatements made by application of 
bonus, of offioe premiums payable, and of 
the corresponding net premiums, grouped 
in aooordanoe with the grouping adopted ~ 
for the purposes of the valuation : 

Provided that — 

(a) as respeots endowment insurance 
polioies whioh will reaoh maturity in less 
than five years, the information required 
by sub. paragraph (£) (a) of this paragraph 
must be given for eaoh year instead of in 
quinquennial groups ; and 

(b) where the offioe premiums payable 
under polioies for the whole term of life 
for a limited number of years, or the offioe 
premiums payable under endowment in- 
surance polioies, or the corresponding net 
premiums, are grouped for the purposes of 
the valuation otherwise than according to 
the number of years’ payments remaining 
to be made, or, where the sums^ assured 
under endowment insurance polioies are 
grouped for the purposes of the valuation 
otherwise than aooording to the years in 
whioh the polioies will mature for pay- 
ment or in whioh they are assumed to 
mature if earlier than the true year, then, 
in any suoh oase the valuation constants 
and an explanation of the method by 
whioh they are calculated must be given 
for eaoh group, and in the oase of the 
sums assured under endowment insurance 
polioies a statement mu9t also be given of 
the amount assured maturing for payment 





Act No 

in each of the two years following the 
valuation date. 

3. Statements as respects any policies 
in force under which premiums cease to 
be payable, whether permanently k or tem- 
porarily, during disability arising from 
Biokness or accident, showing the total 
amount of the office premiums payable. 

4. Statements as respects immediate 
annuities on single lives for the whole 
term of life, separately prepared in respect 
of annuities on male and female lives, 
showing in quinquennial age groups the 
total amount of such annuities. 

5. Statements as respects deferred an- 
nuities, separately prepared in respeot of 
annuities on male and female lives, show- 
ing the specimen reserve values for annui- 
ties of one hundred rupees whioh will be 
produoed on maturity on the basis of 
valuation adopted at ages, in the oase of 
male lives, 60 and 65, and in the oase of 
female lives, 55 and 60 ; the said state- 
ments must show the speoimen reserve 
values whioh will be produced under the 
table of annual premiums in use for new 
policies, and if under any other table of 
annual premiums in use for any other 
deferred annuity policies in force smaller 
reserve values will be produoed, the like 
specimens of these must also be given. 

6. Statements as respects any polioies 
of insurance upon the lives of a group of 
persons, whereby sums assured are pay- 
able in respect of the several persons 
included in the group, showing the total 
claims paid since the date as at whioh the 
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last statements were prepared under this 
Part of this Schedule or, where no suoh 
statements have been prepared, sinoe the 
date on whioh the insurer began to carry 
on the olass of business to whioh the 
statements relate, and the reserve for 
unexpired risks and outstanding claims. 


THE SIXTH SCHEDULE. 

(See seotion 55.) 

Rule as to the valuation of the Liabilities 
of an Insurer in Insolvency or 

Liquidation. 

The liabilities of an insurer in respect 
of current contracts effected in the course 
of life insurance business including annuity 
business, shall be calculated by the method 
and upon the basis to be determined by 
an actuary approved by the Court, and 
the ^ aotuary so approved shall, in deter, 
mining as aforesaid, take into aooount — 

(a) the purpose for which such valua- 
tion is to be made, 

(b) the rate of interest and the rates of 
mortality and sicknees to be used in valua- 
tion, and 

(c) any special directions which may 
be given by the Court. 

The liabilities of an insurer in respeot 
of current polioies other than life pplioies 
shall be suoh portion of the last premium 
paid as is proportionate to the unexpired 
portion of the polioy in respect of which 
the premium was paid. 


ACT No. Y OF 1938. 

Manoeuvres, Field Firing and Artillery Practice Act, 1938. 

[Received G. G’s assent on 12th March 1938.] 

An Act to provide facilities for military manoeuvres and for field firing 

and artillery practice. 


WHEREAS it is expedient to provide 
facilities for military manoeuvres and for 
field firing and artillery practice ; It is 
hereby enacted as follows : 

1. (1) This Act may be called the 
0 , , , Manoeuvres, Field Fir- 

extent. * & ° nd * n 2 an ^ Artillery Prac- 
tice Act, 1938. 

(2) It extends to the whole of British 

India. 


CHAPTER I. 

Manoeuvres. 

2. (l) The Provincial Government may, 
_ by notification in the 

J,°oZtZZ't >“*1 ?<M‘l Gazette, 

* authorize manceuv- authorize the execution 
res. of military manoeuvres 

over any area specified 
in the notification during a specified period 
not exceeding three months : 

_ Provided that the same area or any part 
thereof shall not ordinarily be so specified 



A. I. R. 


30 Acts 


Act No. 5 of 1938 


more than once in any period of three 
years. 

( 2) The Provincial Government shall 
publish notice of its intention to issue a 
notification under sub-section (l) as early 
as possible in advance of the issue of the 
notification, and no such notification shall 
be issued until the expiry of three months 
from the date of the first publication of 
such notice in the local official Gazette. 

(3) The notice required by sub-sec- 
tion (2) shall be given by publication in 
the local official Gazette and shall also be 
given throughout the area which it is pro- 
posed to specify in the notification by publi- 
cation in the manner prescribed by rules 
made under section 13, and shall be re- 
peated by like publication one month and 
one week as nearly as may be before the 
commencement of the manoeuvres. 

3. (1 ) Where a notification under sub- 
section (l) of section 2 

Powers cxcrcxs- ^as been i ssu0( 3 suc h 
■able for purposes of . , , , 

vmmvuvrcs. persons as are included 

in the military forces 


engaged in the manoeuvres may, within the 
specified limits and during the specified 
periods, — 

(a) pass over, or encamp, construct 
military works of a temporary character, 
or execute military manoeuvres on, the 
area specified in the notification, and 

( b) supply themselves with water from 
any source of water in such area : 

Provided that nothing herein contained 
shall authorize the taking of water from 


any source of supply, whether belonging to 
a private owner or a public authority, of 
an amount in excess of the reasonable re- 


quirements of the military forces or of such 
amount as to curtail the supply ordinarily 
required by those entitled to the use of 
such water supply. 

(2) The provisions of sub-section (l) 
shall not authorize entry on or interference 
with any well or tank held sacred by any 
religious community or any place of wor- 
ship or ground attaohed thereto except for 
the legitimate purpose of offering prayers 
or any place or building reserved or used 
for tho disposal of the dead, or any dwel- 
ling house or premises attached thereto or 
any educational institution, factory, work- 
shop or store or any premises used for the 
carrying on of any trade, business or 
manufacture or any garden or pleasure 
ground, or any ancient monument as de- 
fined in section 2 of the Ancient Monu- 
ments Preservation Act, 7 of 1904. 


4. The Officer in Command of the mili- 
tary forces engaged in 
the manceuvres shall 
cause all lands used 
under the powers con- 
ferred by this Chapter to be restored, as 
soon and as far as practicable, to their 
previous condition. 


Duty of O fficer 
Commanding to re- 
pair damage. 


Bight to compen- 
sation for damage 
caused by manceuv- 
res. 


5. Where a notification issued under 

section 2 authorizes the 
execution of military 
manoeuvres compensa- 
tion shall be payable 
from the Defence Esti- 
mates for any damage to person or pro- 
perty or interference with rights or 
privileges arising from such 'manoeuvres 
including expenses reasonably incurred in 
protecting person, property, rights and pri. 
vileges. 


6. (l) The Collector of the district in 

which any area utilized 

Method of asses- for the pur p 0S e of 
inn compensation. . ., , 

manoeuvres is situated 
shall depute one or more Revenue Officers 
to accompany the forces engaged in the 
manoeuvres for the purpose of determining 
the amount of any compensation payable 
under section 5. 

(2) The Revenue Officer shall consider 
all claims for compensation under s. 5 and 
determine, on local investigation and where 
possible after hearing the claimant, the 
amount of compensation, if any, which 
shall be awarded in each case ; and shall 
disburse on the spot to the claimant the 
compensation so determined as payable. 

(3) Any claimant, dissatisfied with a 
refusal of the Revenue Officer to award 
him compensation or with the amount of 
compensation awarded to him by the 
Revenue Officer, may, at any time within 
fifteen days from the communication to him 
of . the decision of the Revenue Officer, give 
notice to the Revenue Officer of his inten- 
tion to appeal against the decision. 

(4) Where any such notice has been 
given, the Collector of the district shall 
constitute a commission consisting of him- 
self as chairman, a person nominated by 
the Officer Commanding the forces engaged 

% in the manceuvres and two persons nomi- 
nated by the District Board, and the 
commission shall decide all appeals of 
which notice has been given. 

(5) The commission may exercise its 
powers notwithstanding the absence of any 
member of the commission, and the chair- 
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naan of the commission shall have a casting 
"vote in the case of an equal division of 
opinion. 

(6) The decision of the commission shall 
be final and no suit shall lie in any Civil 

•Court in respect of any matter decided by 
the commission. 

(7) No fee shall be charged in connexion 
with any claim, notice, appeal, application 
or document filed before the Revenue 
Officer, Collector or the commission under 
this section. 

7. If, within the area and during the 

Offences. period specified in a 

notification under sub- 
section (l) of section 2, any person — 

(a) wilfully obstructs or interferes with 
the execution of the manoeuvres, or 

(b) without due authority enters or 
remains in any camp, or 

(c) without due authority interferes with 
any flag or mark or any apparatus used for 
the purposes of the manoeuvres, 

he shall be punishable with fine which 
■may extend to ten rupees. 


CHAPTER II. 

Field Firing and Artillery 

Practice. 


Definitions. 8. In this Chapter- 

fa,) “field firing” includes air armament 
•practice ; 

(b) notified area” means an area defined 
in a notification issued under sub-section (l) 
•of section 9. 


9. (l) The Provincial Government may, 

by notification in the 
local official Gazette, 
define any area as an 
area within which for a 
specified term of years 
the carrying out periodi- 
cally of field firing and artillery practice 
may be authorised. 


Dower of Provin- 
cial Government to 
•authorize field 

firing and artillery 
.practice. 


(2) The Provincial Government may, by 
notification in the local official Gazette, 
•authorise the carrying out of field firing 
and artillery practice throughout a notified 


area or any specified part thereof during 
: any period or periods specified in the 
•notification. 


(3) Before any notification under sub- 
jection ( 2 ) is issued, the Provincial Govern- 
ment shall publish notice of its intention 
to issue such notification as early as possible 

■m advance of the issue of the notification, 
1938 Acts/ll & 12 


and no such notification shall be issued 
until the expiry of two months from the 
date of the first publication of the notice in 
the local official Gazette. 

(4) The notice required by sub-section (3) 
shall be given by publication in the local 
official Gazette and shall also be given 
throughout the notified area by publication 
in some newspaper circulating in and in the 
language commonly understood in that area 
and by beat of drum and by affixation in 
all prominent places of copies of the said 
notice in the language of the locality and 
in such other manner as may be prescribed 
by rules made under section 13 and shall be 
repeated by like publication one week as 
nearly as may be before the commencement 
of the period or of each period specified in 
the notification : 

Provided that the fact of the said beat of 
drum and affixation shall be verified in 
writing by one headman and two other 
literate inhabitants of the locality and 
provided further that such notice by the 
beat of drum shall be given seven and two 
days as nearly as may be before the com- 
mencement of such field firing and artillery 
practice. 

10. (l) Where a notification under sub- 

_ • , 7 section ( 2 ) of section 9 

for purposes of field ^ as been issued, such 
firing and artillery persons as are included 
practice. in the forces engaged in 

field firing or artillery 
practice may, within the notified area or 
specified part thereof during the specified 
period or periods, — 

(a) carry out field firing and artillery 
practice with lethal missiles, and 

(b) exercise, subject to the provisions of 
sections 3 and 4, any of the rights conferred 
by section 3 on forces engaged in military 
manoeuvres : 

Provided that the provisions of sub- 
section (2) of section 3 shall not debar 
entry into, or interference with, any place 
specified in that sub. section, if it is situated 
in an area declared to be a danger zone 
under sub-section ( 2 ) of this section, to 
the extent that may be necessary to 
ensure the exclusion from it of persons and 
domestic animals : 

Provided further that in the case of a 
dwelling house occupied by women adequate 
warning shall be given through a local 
inhabitant and entry shall be effected after 
such warning in the presence of two respect- 
able inhabitants of the locality. 
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( 2 ) The Officer Commanding the forces 
engaged in any such practice may, within 
the notified area or specified part thereof, 
declare any area to be a danger zone, and 
thereupon the Collector shall, on application 
made to him by the Officer Commanding 
the forces engaged in the practice, prohibit 
the entry into and secure the removal 
from such danger zone of all persons and 
domestic animals during the times when 
the discharge of lethal missiles is taking 
place or there is danger to life or health. 

11. The provisions of sections 5 and 6 
^ .. shall apply in the case 

Compensation. q{ field firing an(J „ til . 

lery practice as they apply in the case of 
military manoeuvres : 

Provided that the compensation payable 


under this section shall include compen- 
sation for exclusion or removal from any 
place declared to be a danger zone of 
persons or domestic animals, such compen- 
sation to be disbursed at not less than the 
minimum rates prescribed by rules made 
under section 13 before the exclusion or 
removal is enforced, and shall also include 
compensation for any loss of employment 
or deterioration of crops resulting from any 
such exclusion or removal. 

12. If, during any period specified in a 

_ _ notification issued under 

ffenccs, sub- section (2) of sec- 

tion 9, any person within a notified area — 

(a) wilfully obstructs or interferes with 
the carrying out of field firing or artillery 
practice, or 

(b) without due authority enters or 

remains in any camp, or 

(c) without due authority enters or 
remains in any area declared to be a danger 
zone at a time when entry thereto is 
prohibited, or 


( d ) without due authority interferes with 
any flag or mark or target or any appara- 
tus used for the purposes of the practice, 
he shall be punishable with fine which 
may extend to ten rupees. 


CHAPTER III. 
General. 


13. The Provincial Government may, 

by notification in the 
JWr to m ale ]ocal offlc i a l Gazette, 

make rules — 


rules. 


(а) prescribing the manner in which the 
notices required by sub-section (2) of sec- 
tion 2 and sub-section ( 3 ) of section 9 shall 
be published in the areas concerned; 

(б) regulating the use under this Act of 
land for manoeuvres or field firing and 
artillery practice in such manner as to 
secure the public against danger and to 
enable the manoeuvres or practice to be 
carried out without interference and with 
the minimum inconvenience to the inhabi- 
tants of the areas affected; 

(c) regulating the procedure of the- 
Revenue Officers and commissions referred 
to in section 6 in such manner as to secure 
due publicity regarding the method of 
making claims for compensation and pre- 
ferring appeals from original awards of 
compensation, the expeditious settlement 
of claims and of appeals and the payment 
of compensation so far as possible direct to 
the claimants; and 

(d) defining the principles to be followed 
by the Revenue Officers and commissions 
referred to in section 6 in assessing the 
amount of compensation to be awarded. 


ACT No. VI of 1938. 

Destructive Insects and Pests (Amendment) Act, 1938. 

[Received G. G. s assent on 12th March 1938]. 

An Act further to amend the Destructive Insects and Pests Act , 1914, 

for certain vurvoses. 


Whereas it is expedient further to 
amend the Destructive Insects and Pests 
Act, 2 of 1914, for the purposes hereinafter 
appearing: It is hereby enacted as follows: 


1. This Act may be called the Destruc- 
tive Insects and Pests 
(Amendment) Act 1938. 


Short title. 


2. In the long title and preamble of th6* 

Destructive Insects and 
Amendment of p estg Aofc 2 0 f 1914 

amble 1 , lid s a of 1914. (hereinafter referred to 

as the said Act;, after 

the word “into” the words “and the trans- 
port from one province to another in” 
shall be inserted. 
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3. In clause (a) of section 2 of the said 

Amendment of f Act> for the words “and 
section 2 , Act 2 of ^ iees 01 bushes the 
1914. words “and all trees, 

bushes or plants” shall 

be substituted. 
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Amendment of 
sec ion 3, Act 2 of 
1914. 


In section 3 of the 
said Act, 


(a) to sub-section ( 1 ) the words “or of 
insects generally or any class of insects” 
shall be added; and 

u (M in ^sub-section ^(2) after the word 
articles”^ the words “or any insect or class 
of insects” shall be inserted. 

Insertion of new 5. After section 4 of 
sections 4A, 4B t 4C the said Act the follow- 

a iSU iD ln Act 2 of ing sections shall be 
t inserted, namely : 

4A. The Central Government may, by 

notification in the Offi- 
Power of Central cial Gazette, prohibit 

G re7JaU l o?°X£ ° r ?****, object to 
transport from pro - suc ^ conditions as the 
vince to province of Central Government 

insects or articles may impose, the export 

hkely to infect. f ro m a provinc0 0 / the 

. transport from one pi'o- 

vince to another province in British India 
of any article or class of articles likely to 
cause infection to any crop or of insects 
generally or any class of insects. 

4B. When a notification has been issued 
p - under the section 4 A, 

S then - notwithstanding 

transport is prohi - a ? y other law for the 

bited. time being in force, the 

, . . person responsible for 

the booking of goods or parcels at any 

railway station or inland steam vessel 
station, — 

• ( a ) w bere the notification prohibits 

export or transport, shall refuse to receive 
tor carriage at, or to forward or knowingly 
al ow to be carried on, the railway or 
inland steam vessel from that station any. 
tnmg ° f which import or transport is pro- 
hibited, consigned to any place in British 
ndia outside the province in which such 
station is situate; and 

.... w here the notification imposes con. 

ditions upon export or transport, shall so 

re.use unless the consignor produces, or 

tne thing consigned is accompanied by, a 

document or documents of the prescribed 

nature showing that those conditions are 
satisfied. 


4C. Where, by or under any law in force 
. in the territories of any 

, ««. »■ 

cles exported to P^it into that State of 

Indian States. any article likely to 

cause infection to any 
crop or of any insect has been prohibited, 
the Central Government may, by notifica- 
tion in the Official Gazette, declare that 
the provisions of section 4B shall apply in 
respect of any such article or insect con- 
signed from any place in British India to 
any place in that State: 

. Provided that such Indian State prohi- 
bits the export to British India of any arti- 
cle or insect or class of insects the import 
of which into British India has been prohi- 
bited by the Central Government. 

4D. The Central Government may, 

Power of Central in the 

Government to make Gmcial Gazette, make 
rules. rules prescribing the 

nature of the documents 

which shall accompany any article or insect 
the export or transport whereof is subject 
to conditions imposed under section 4A, or 
which shall be held by the consignor or 
consignee thereof, the , authorities which 
may issue such documents and the manner 
in which the documents shall be employed: 

Provided that the said notification shall 
be placed, as soon as may be, on the table of 
both chambers of the Central Legislature.” 

6. In sub-section (l) of section 5 of the 

Amendment of ^ , Act ' aft ® r 4 u he word 
section 5, Act 2 of ^destruction the words 

1914. of any insect or class 

of insects or” shall be 

inserted and after the word and figure 

section 3” the words, figure and letter “or 

under section 4A” shall be inserted. 

T 7. After section 5 of 

section 5 A in Act 2 Said . Acfc the following 
of 1914. section shall be insert- 

ed, namely — 

5A. Any person who knowingly exports 

Penalties. ^ article or insect 

from a province or 
transports any article or insect from one 
province to another in British India in 
contravention of a notification issued under 
section 4 A, or attempts so to export or 
transport any article or insect, or exports 
or attempts to export from British India to 
an Indian State any article or insect in 
respect of which a notification under sec- 
tion 4C has been issued, and any person 
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responsible for the booking of goods or par- able with fine which may extend to two 
cels at a railway or inland steam vessel hundred and fifty rupees and, upon any 
station who knowingly contravenes the subsequent conviction, with fine which may 
provisions of section 4B shall be punish- extend to two thousand rupees.” 


Act No. VII of 1938. 

Child Marriage Restraint (Amendment) Act, 1938. 

[Reed. G. G.’s assent on 12th March 1938.] 

An Act to amend the Child Marriage Restraint Act, 1929 


WHEREAS it is expedient to amend the 
Child Marriage Restraint Act, 19 of 1929: 
It is hereby enacted as follows: — 

1. This Act may be called the Child Mar- 
riage Restraint (Amend- 
ment) Act, 1938. 

2. To sub-section (2) of section 1 of the 
Amendynent of see- Child Marriage Res- 

txon l , Act 19 0/1929. traint Act, 19 of 1929, 


Short title. 


the following shall be added, namely — 
“and applies also to — 

( a) all British subjects and servants of 
the Crown in any part of India; and 

(b) all British subjects who are domi- 
ciled in any part of India wherever they 
may be.” 

Notes . — The amendment explains to what all 
persons the Act applies. 


The Indian Finance Act, 1938 

[Certified by G. G. on 26th March 1938.] 

An Act to fix the duty on salt manufactured in, or imported by land into, certain 
parts of British India , to fix maximum rates of postage under the Indian Post 

Office Act, 1898, and to fix rates of income-tax and super-tax . 


Whereas it is expedient to fix the duty 
on salt manufactured in, or. imported by 
land into, certain parts of British India, to 
fix maximum rates of postage under the 
Indian Post Office Act, 6 of 1898, and to 
fix rates of income-tax and super-tax ; It is 
hereby enacted as follows : — 

1. (l) This Act may 

Short title and be called fche Indian 

ex n * Finance Act, 1938. 

(2) It extends to the whole of British 
India, including British Baluchistan and 
the Sonthal Parganas. 

2. The provisions of section 7 of the 

Indian Salt Act, 12 of 

Salt duty. 1882, shall, in so far as 

they enable the Gover- 
nor General in Council to impose by rule 
made under that section a duty on salt 
manufactured in, or imported into, any 
part of British India bo construed as if, 
for the year beginning on the 1st day of 
April, 1938, they imposed such duty at the 
rate of one rupee and four annas per 
maund of eighty-two and two-sevenths 
pounds avoirdupois of salt manufactured in, 
or imported by land into, any such part, 
and such duty shall, for all the purposes 


of the said Act, be deemed to have 
been imposed by rule made under that 
section. 

3. For the year beginning on the 1st day 

of April 1938, the Sche- 

Inland postage dule contained j n the 

ra cs ' Schedule to this Act 

shall be inserted in the Indian Post Office 
Act, 6 of 1898, as the First Schedule to 
that Act. 

4. (1) Income-tax for the year beginning 

on the 1st day of April 

Income-tax and 1938| shall be charged 

suihr- ax. a jj ra te 9 applicable to 

the total income of each assessee the same, 
and increased in each case by the same 
fraction of the amount of the rate, as for 
the year beginning on the 1st day of April 

1937. 

( 2) The rates of super-tax for the year 
beginning on the 1st day of April 1938, 
shall, for the purposes of section 55 of the 
Indian Income-tax Act, 11 of 1922, be the 
same rates, increased in each case by the 
same fraction of the amount of the rate, as 
for the year beginning on the 1st day of 
April 1937. 

(3) For the purposes of sub-section (l) 
“total income” means total income as deter- 
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mined in accordance with the provisions of 
the Indian Income-tax Act, 11 of 1922. 


THE SCHEDULE 

Schedule to be inserted in the Indian 
Post Office Act, 1898. 

[. See section 3.] 

“THE FIRST SCHEDULE 


Inland Postage Rates 


[See section 7.] 
Letters. 

For a weight not exceeding one 
tola ... ... ... 

For every tola, or fraction thereof, 
exceeding one tola 

Postcards. 

Single 

Reply 


One anna. 

Half an anna. 

Nine pies. 

One and a half 
annas. 


Book, Pattern and Sample Packets. 

For the first two and a half tolas 

or fraction thereof ... Six pies. 

For every additional two and a 
half tolas, or fraction thereof, 
in excess of two and a half 
tolas ... ... Three pies. 

Registered Newspapers . 

For a weight not exceeding ten 

tolas... ... ... Quarter of an 

anna. 

For a weight exceeding ten tolas 
and not exceeding twenty 
tolas ... ... Half an anna. 

For every twenty tolas, or fraction 
thereof, exceeding twenty 
tolas ... ... Half an anna. 


Parcels. 

For a weight not exceeding forty 

tolas ... ... Four annas. 

For every forty tolas, or fraction 

thereof, exceeding 40 tolas ... Four annas.’* 


Act No. YIII of 1938. 

The Tea Control Act, 1938 

[Received G. G.’s assent on 28th March 1938.] 

An Act to provide for the control of the export of tea from , and for the control 

of the extension of the cultivation of tea in British India. 


WHEREAS it is expedient, for the pur- 
pose of implementing the agreement which 
the Central Government has entered into 
with the Governments of Ceylon and the 
Netherlands India to give effect to the pro- 
visions of the International Agreement 
made between associations representing 
the tea growers of India, Ceylon and the 
Netherlands India, to provide for the con- 
trol of the export of tea from, and for the 
control of the extension of the cultivation 
of tea in British India ; It is hereby 
enacted as follows : 


Short title , extent , (l) This Act ma^ 

commencement and be called the Indiar 

duration. Tea Control Act> 1938 

(2) It extends to the whole of British 
India. 


(3) It shall come into force on the 1st 
day of April, 1938. 

(4) It shall remain in force only up to 
the 31st day of March, 1943. 

2. In this Act, unless there is anything 

Definitions. repugnant in the subject 

or context, — 

(a) “Committee” means the Indian Tea 
Licensing Committee constituted under 
this Act ; 

(b) Customs-collector ” means a Cus- 
toms, collector as defined in clause (c) of 


section 3 of the Sea Customs Act, 8 of 1878, 
for the purposes of that Act, or of that Act, 
as applied to the import and export of 
goods by air, or a Collector of Land Cus- 
toms as defined in clause (c) of section 2 
of the Land Customs Act, 19 of 1924, as 
the case may be ; 

(c) “ export ” means to take out of Bri- 
tish India by land, sea or air to any place 
outside India other than the French and 
Portuguese Settlements bounded by India 
or a country notified in this behalf by the 
Central Government by notification in the 
official Gazette ; 

(d) “Indian export allotment” means 
the total quantity of tea which may be 
exported during any one financial year ; 

(e) ' “owner” includes any agent of an 
owner ; 

(f) “prescribed” means prescribed by 
rules made under this Act ; 

(g) “standard export figure” means a 
quantity of 383,242,916 pounds avoirdu- 
pois of tea ; 

(h) “tea” means — 

(i) in Chapter III and Chapter IV, the 
plant Camellia Thea (Linn.), and 

(ii) elsewhere, the commodity known as 
tea made from the leaves of the plant 
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Camellia Thea (Linn.), including green tea 
but excluding tea waste ; and 

(/) “tea seed” includes seeds, roots, 
stumps, cuttings, buds, and any living por- 
tion of the plant Camellia Thea (Linn.), 
which may be used to propagate that plant. 


CHAPTER I. 

The Indian Tea Licensing Committee. 

3. (l) The Central Government shall 
_ constitute a Committee, 

Tr 0fthe to ba called the Indian 
ing Committee. Tea Lisensing Com- 

mittee, consisting of 
the following members : 

( a) one member to be nominated by each 
of the following bodies, namely : 

(i) the Indian Tea Association, Calcutta, 

(ii) the Assam Branch of that Associ- 
ation, 

(Hi) the Surma Valley Branch of that 
Association, 

(iv) the Dooars Planters Association, 

(v) the Indian Tea Planters Association, 
Jalpaiguri, and the Terai Indian Planters 
Association, Terai, acting together, and 

(vi) the Darjeeling Planters Association 
and the Terai Planters Association, acting 
together ; 

(b) two members to be elected in the 
prescribed manner by and from among 
Indian owners of tea estates to which ex- 
port quotas were allotted under the Indian 
Tea Control Act, 24 of 1933, for the finan- 
cial year beginning on the 1st day of April 
1937, one to represent the Indian Tea Plan- 
ters of the Assam Valley and one to repre- 
sent the Indian Tea Planters of the Surma 
Valley, the Indian State of Tripura, the 
Chittagong Hill Tracts and the District of 
Chittagong ; 

(c) three members to be nominated by 
the United Planters Association of Southern 
India, one to represent tea estates in Bri- 
tish India, and one to represent tea estates 
in Indian States ; 

(d) one member to be nominated by the 
Government of the Indian State of Travan- 
core to represent the tea estates in that 
State ; 

(e) one member to be elected in the 
prescribed manner by and from among 
Indian owners of tea estates to represent 
tea estates in Southern India excluding 
Travancore owned by Indians ; and 

(}) one member to be elected by owners 
of tea gardens of Kangra, Dehra Dun, 


Kumaon, Behar and other unrepresented 
Tea Estates. 

(2) Within three months after the com- 
mencement of this Act, the Central Govern- 
ment shall publish in the official Gazette 
the names of all members of the Com- 
mittee, and thereupon the Committee shall 
be deemed to be constituted. 

(3) Until the Committee is constituted 
as provided in sub-section (2), the Indian 
Tea Licensing Committee constituted under 
the Indian Tea Control Act, 24 of 1933, 
shall be deemed to be the Committee con- 
stituted under this section. 

4. (l) If any authority or body fails* 

to make within two 

Vacancies. months any nomination 

or election which it is 
entitled to make under section 3, the Cen- 
tral Government may itself nominate a 
member to fill the vacancy. 

(2) Where a member of the Committee 
dies, resigns, ceases to reside in India or be- 
comes incapable of acting, the Central 
Government may, on the recommendation 
of the authority or body which is entitled 
to make the first nomination or election 
under section 3, or where such recommen- 
dation is not made within two months, 
then on its own initiative, nominate a per- 
son to fill the vacancy. 

(3) No act done by the Committee shall 
be questioned on the ground merely of the 
existence of any vacancy in or any defect 
in the constitution of the Committee. 


5. The Committee shall elect a chairman 

from amongst its mem- 
S « b-comniillcts b and appoint 
a executive offi - ’ . . J r 5, 

such sub-committees 

and executive officers as 
may be necessary for the efficient perform- 
ance of the duties imposed upon it by this 
Act. 


S 

an 
cers. 


6. (1) The Committee may make by* 

laws consistent with 

Power to make thig Aofc and with t he 

>l 1 H s ‘ rules made thereunder 

for all or any of the following matters, 
namely : 

( a) the regulation of the procedure to be 
followed at meetings of the Committee ; 

(b) the appointment of sub-committees ; 

(c) the delegation to sub-committees, 
members or officers of the Committee of 
any of the powers of the Committee under 
this Act ; 

(d) the determination of the travelling 
allowances of the members or officers of 
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the Committee or of the members of a sub- 
committee ; 

(e) the appointment, promotion and dis- 
missal of officers, assessors and servants of 
the Committee, and the creation and aboli- 
tion of appointments of such officers, asses- 
sors and servants ; 

(f) the regulation of the grant of pay 

• and leave to such officers, assessors and 
servants ; and 

(g) any other matter in respect of which 
by-laws may be made under this Act or the 
rules made thereunder. 

(2) All by-laws made under this section 
shall be subject to the previous sanction of 
‘the Central Government. 

7. (l) Save in respect of proceedings 

,, and orders under sec- 

J:?i r %ouT n o f 28 ' 29 ^ 3 °- ai1 

- control . acts of the Committee 

shall be subject to the 

• control of the Central Government which 
may cancel, suspend or modify as it thinks 
'fit any such act. 

(2) Without prejudice to the generality 
•of the foregoing provision, any person 
aggrieved by any order of the Committee 
under section 14 may appeal to either the 
•Central Government or the High Court of 
the Province within which the tea estate 
is situated within sixty days from the date 
•of such order : 

Provided that an appeal preferred to the 
•Central Government or the High Court 
-shall bar an appeal against the same order 
to the other. 

(S) The records of the Committee shall 
be open to inspection at all reasonable 
times by any officer authorized in this be- 
>half by the Central Government. 

(4) Subject to rules framed under the 
Act every owner of a tea estate to whom a 
quota is allotted shall be entitled to inspect 
♦the records of the Committee and on pay- 
tnent of the prescribed fee shall also be 
•entitled to obtain copies of any proceedings 
■or orders of the Committee. 

8. (l) The Committee shall publish an 

Keeping and audi - atmual report and shall 
ting of accounts. keep accounts of all fees 

received by it under 
this Act and of the manner in which they 
are expended and shall also publish a sum- 
mary of the accounts aloog with the annual 
-report. 

(2) Such accounts shall be examined and 
raudited annually by auditors appointed in 
ithis behalf by the Central Government, 


Dissolution of the 
Comm ittee. 


rules. 


and such auditors shall have power to dis- 
allow any item which has been, in their 
opinion, expended otherwise than in pur- 
suance of the purposes of this Act. 

( 3) If any item is disallowed under sub- 
section (2), an appeal shall lie to the Cen- 
tral Government whose decision shall be 
final. 

9. (l) The Central Government may, 

by notification in the 
official Gazette, declare 
the Committee to be 
dissolved, and on the 
date of the publication of any such notifi- 
cation the Committee shall stand dissolved 
and this Act shall be deemed to be repealed. 

(2) When the Committee is dissolved 
either under this section or by the expiry 
of this Act, the unexpended balance of fees 
received by the Committee under this Act 
shall lapse to the Central Government. 

10. The Central Gov- 
,i°l° er tn maJiC ernment may, by notifi- 
cation in the official 
Gazette, make rules — 

(a) providing for the conduct of the 
elections referred to in clauses (b) and ( e) 
of sub-section ( 1) of section 3 ; 

(b) providing for the establishment and 
maintenance of offices by the Committee ; 

(c) providing for the conduct of business 
by the Committee and determining the 
number of members which shall form a 
quorum at meetings ; 

(d) providing for the maintenance by 
the Committee of a record of all business 
transacted and for submission of copies 
thereof to the Central Government ; 

(e) regulating the preparation of annual 
estimates of receipts and expenditure ; 

(f) regulating the keeping of accounts of 
receipts and expenditure ; 

(g) determining the custody in which 
the current account of the Committee shall 
be kept, and the bank or banks at which sur- 
plus money at the credit of the Committee 
may be deposited at interest ; 

(h) regulating the term of office of 
members of the Committee and the circum- 
stances in which and the authority by 
which members may be removed ; and 

( i) generally, to carry out the provisions 
of this Chapter. 


CHAPTER II. 

Control over the Export of Tea. 
...... . 11. Nothing in this 

plicXonofchfpZ'. Gha P fcer shall apply to 

tea — 
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(a) proved to the satisfaction of the 
Customs- collector to have been imported 
into British India from any port outside 
India, or 

(b) shipped as stores on board any vessel, 
in such quantity as the Customs-collector 
considers reasonable having regard to the 
number of the crew and passengers and the 
length of the voyage on which the vessel is 
about to depart, or 

(c) exported by post in packages not 
exceeding one pound avoirdupois in weight. 

12. (l) No tea shall be exported unless 

- . 7 , , covered by a licence 

of tea and tea seed. 19sue d by or on behalf 

of the Committee. 

. (2) No tea shall be taken by land, sea or 
air out of British India to any of the 
French or Portuguese Settlements bounded 
by India unless covered by a permit issued 
by or on behalf of the Committee. 

(3) No tea seed shall be exported unless 
covered by a permit issued by or on behalf 
of the Central Government. 

13. The Indian export allotment for each 

financial year during 

Indian export the operation of this 
allotment. Act shall be declared 

by the Central Govern- 
ment by notification in the official Gazette 
after consulting the Committee and paying 
due regard to all interests concerned and 
shall be expressed as a number of pounds 
avoirdupois equivalent to a stated per- 
centage of the standard export figure. 

14«. (l) Any tea estate or any sub- 
division of a tea estate 

Export quotas and to which an export 
crop basis . quota was allotted under 

the Indian Tea Control 
Act, 24 of 1933, and any tea estate which 
the Central Government may within one 
year from the commencement of this Act 
authorise to apply for the allotment of an 
export quota under this Act, shall on 
application made to the Committee for the 
allotment to the estate of an export quota 
have the right, subject to the provisions of 
this Act, to receive an export quota. 

(2) The export quota of a tea estate, 
that is, the total quantity of tea which 
may be exported by the owner of the tea 
estate during the financial year, shall be 
an amount bearing to the crop basis of the 
estate as determined by the Committee in 
accordance with the principles set forth in 
the Schedule the same proportion as the 
Indian export allotment for the financial 


year in question bears to the total of the- 
crop basis of all tea estates in India for 
that year. 

(3) The crop basis of a tea estate may 
be re-determined by the Committee if — 

(a) application is made by the owner of" 
the estate in this behalf before the 30th 
day of September 1938, and 

(b) the Committee is satisfied that there- 
exist grounds of special hardship arising 
out of circumstances not under the control 
of the owner or of any previous owner of 
the estate and relating to conditions exist- 
ing prior to the 1st day of April 1933. 

(4) The total of all export quotas allotted* 
to tea estates for any financial year shall' 
not exceed the Indian export allotment for 
that year. 

15. (1) The owner of a tea estate to 

, which an export quotas 

licences. ° has been allotted for 

any financial year shall* 
have a right to obtain at any time during, 
that year export licences to cover the 
export of tea up to the amount of the un- 
exhausted balance of the quota, that is, up 
to the amount of the quota less the amount 
for which export licences have already 
been issued against it. 

(2) The right of the owner of a tea. 
estate under this section may be transferred' 
in whole or in part, and, subject to proof 
of the transfer to the satisfaction of the 
Committee and to the completion of the 
prescribed documents to enable the Com- 
mittee to give effect to the transfer, the 
transferee shall have a right to obtain 
export licences up to the amount covered' 
by the transfer or up to the amount of the- 
unexhausted balance of the quota, which- 
ever may be less. 

(3) Subject to the conditions specified in 
sub-section ( 2 J, any transferee referred to- 
rn that sub-seotion may again transfer the 
whole or any part of his rights to the 
owner of a tea estate, but not to any other- 
person. 

(4) Nothing in sub-section (3) shall 
operate to restrict the issue of licences for 
the export of tea expressed to be sold with, 
export rights. 

16. (l) The owner of any tea estate to* 

„ , , which an export quota, 

licences. c ' vport has been allotted or any 

person to whom he has 
transferred his rights may at any time 
before the 21st day of March of the financial* 
year to which the quota relates apply in 
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writing to the Committee for an export 
licence covering a stated quantity of tea. 

(2) If the unexhausted balance of the 
quota is sufficient to cover the stated 
quantity, the Committee shall on receipt of 
the requisite fee issue an export licence 
covering the stated quantity. 

(3) Every licence shall be in duplicate 
in the prescribed form, shall bear the date 
of its issue and shall be valid up to the end 
of the financial year in which it is issued : 

Provided that save as provided in sec- 
tion 17 the Committee shall not date or 
issue any export licence after the end of 
■ the financial year in which the application 
for it was made. 

17 . (l) Where the tea covered by an 

export licence issued 

Special export under the Indian Tea 
licences. Control Act, 24 of 1933, 

has not been exported 
before the 31st day of March 1938, the per- 
son to whom the licence was granted may, 
before the 14th day of April 1938, forward 
the licence to the Committee and submit 
therewith an application for a special 
export licence covering the same quantity 
of tea, and the Committee shall, on receipt 
of the requisite fee, if any, issue a special 
export licence accordingly. 

(2) Where tea, in respect of which an 
export licence has been or could have been 
granted under this Act, has not been 
exported before the end of the financial 
year in which the licence was or could 
have been issued, the person to whom the 
licence was or could have been granted 
may, before the 14th day of April of the 
following financial year, forward an applica- 
tion to the Committee for a special export 
licence covering the same quantity of tea, 
and the Committee shall, on receipt of the 
requisite fee, if any, issue a special export 
licence accordingly. 

(3) A special export licence shall be in 
duplicate in the prescribed form, shall bear 
the date of its issue, and shall be valid in 
the case of a special export licence issued 
in the year 1938 up to the 30th day of 
June of that year and in the case of a 
special export licence issued in any subse- 
quent year up to the 31st day of May of 
the year in which it was issued. 

(4) The quantity of tea covered by a 
special export licence shall be accounted for 
against the export quota of the year in 
which the original licence was or could 
have been issued under this Act or under 


the Indian Tea Control Act, 24 of 1933, as 
the case may be. 


18 . (l) The Committee shall maintain. 
_ . an account of every 

maintain accounts export quota showing, 
of quotas. in addition to such' 

other particulars as the- 
Committee may think fit, the licences 
issued against it and the unexhausted- 
balance. 

(2) Any owner of a tea estate shall be- 
entitled, on payment of the requisite fee, 
to a copy of the account relating to his- 
quota, certified in the manner laid down in 
the by-laws. 


19 . (l) No consignment of tea or tea- 
m , seed shall be shipped 

s » ".tobo™. .0 b, 

licence or permit. shipped for export or 

shall be exported until 
the owner has delivered to the Customs- 
collector a valid export licence or special 
export licence in duplicate or a permit 
issued by or on behalf of the Central 
Government covering the quantity to be 
shipped. 

(2) No consignment of tea or tea seed 

shall be shipped or waterborne to bo 

shipped for carriage to any of the French 
or Portuguese Settlements bounded by 
India until the owner has delivered to the 
Customs-collector a permit issued by or on 
behalf of the Committee or issued by or on 
behalf of the Central Government, as the 
case may be, covering the quantity to be 
shipped. 

(3) No permit for the passage of any 
tea by land into any of the French or 
Portuguese Settlements bounded by India- 
shall be granted under sub-section ( l) of 
section 5 of the Land Customs Act, 19 of 
1924, unless the application for such per- 
mit is accompanied by a permit granted in 
this behalf by the Committee covering the 
quantity to be passed. 


20 . (l) The Committee may serve by 

post a notice upon the 

mittee to call for 

returns. or upon his manager, 

requiring him to fur- 
nish, within such period not being less 
than thirty days as it may specify in the 
notice, such returns relating to the pro- 
duction, sale and export of tea produced on 
the estate, or to any other matter as it 
may deem necessary to enable it to dis- 
charge its duties under this Chapter. 
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(2) Where any return required under 
sub-section (l) in respect of any tea estate 
is not furnished within the period specified 
in the notice, the Committee may refuse to 
allot a quota to that estate under section 14, 
or, where a quota has already been allotted, 
may cancel the unexhausted balance of 
that quota and refuse to issue any further 
export licences under section 16 against 
that quota or to recognize or give effect to 
any transfer under section 15. 


Power of Com - 
mi t tec to require 
evidence of owner- 
ship. 


21. (l) The Committee may serve by 

post a notice upon any 
person claiming to be 
the owner of any tea 
estate or upon his agent 
or manager or upon 
any person claiming to be the agent or the 
manager of the owner of any tea estate 
requiring him to furnish, within such 
period as may be specified in the notice or 
within such extended period as the Com- 
mittee may allow, such documentary or 
other evidence as may be required to prove 
to the satisfaction of the Committee that 
such person is the owner of such tea estate 
or is the agent or manager of the owner of 
a tea estate, as the case may be. 


(2) Where any person fails to comply 
with the requirements of a notice served 
•on him under sub-section (l) or where the 
evidence furnished by such person is in- 
sufficient to prove to the satisfaction of the 
■ Committee that such person is the owner 
of the tea estate of which he claims to he 
the owner or is the agent or manager of 
the owner of a tea estate, as the case may 
be, the Committee may refuse to issue to 
such person or to his agent or manager any 
•export licences against the quota allotted 
to such tea estate. 


22. (l) The Committee may charge and 

Pees. collect the following 

fees, namely : — 

(a) a licence foe for every export licence 
or special export licence or permit issued 
by it, at such rates, not exceeding one 
rupee per thousand pounds of tea or part 
thereof covered by the licence or permit, 
as the Central Government may, on the 
recommendation of the Committee by noti- 
fication in the official Gazette, fix in this 
behalf; 

(b) a fee, not to exceed eight annas per 
acre of the area concerned, on any applica- 
tion under sub-section (3) of section 14 
for re-determination of crop basis; and 


(c) copying fees for certified copies of 
accounts of quotas, at the rate of one rupee 
per copy : 

Provided that the owner of any tea 
estate to which a quota has been allotted 
under section 14 may make, or the Com- 
mittee may require him to make, a con- 
solidated payment of export licence fees at 
the rate fixed under clause (a) to cover the 
whole of the quota. 

(2) The Committee shall apply the fees 
collected by it under this section to the 
meeting of expenses incurred by it in pursu- 
ance of the purposes of this Act, and, 
with the previous sanction of the Central' 
Government, to the payment of a contribu- 
tion towards the maintenance of any 
international committee established in fur- 
therance of the said purposes in or by tea 
producing countries generally. 

23. The Central Government may, by 

Power to make notification in the offi- 
rules - cial Gazette, make 

rules — 

(a) prescribing all matters requiring to 
be prescribed for the purposes of the Sche- 
dule; 

(b) regulating the grant of permits for 
the carriage of tea to the French and 
Portuguese Settlements; 

(c) prescribing the documents referred 
to in sub-section (2) of section 15; 

(d) prescribing the form of export 
licences and special export licences and 
permits; and 

(e) generally to carry out the purposes 
of this Chapter. 


24. No quota fixed, no order granting 

or refusing to grant 
Bar of jurisdic - any licence or permit, 
tl0U • and no other act done 

by the Committee 
under this Chapter shall be called in 
question in any Court except the High * 
Court under the provisions of sub-sec- 
tion (2) of section 7 of this Act. 

25. Where legislation enacted in any 

__ Indian State has made 

States. of the agreement imple- 

mented by and in con- 
sonance with the provisions contained in 
this Act for the control of the export of 
tea from and for the control of the exten- 
sion of the cultivation of tea in the State, 
the Committee shall issue export licences, 
special export licences and permits for the 
export or carriage out of British India of 
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tea produced in any such State in the same 
manner and subject to the same incidents 
as such licences or permits are issued in 
respect of tea produced in British India. 


CHAPTER III. 

Control over the Extension of 

Tea Cultivation. 

26 . So long as this Act remains in force, 

, , no one shall plant tea 

Method of control • i t u • , 

of extension of tea ln land whlch was 

cultivation. not planted with tea on 

the 31st day of March, 
1938, save in pursuance of a written per- 
mission granted by or on behalf of the 
•Committee : 

Provided that this section shall apply to 
the replacing of tea areas by planting new 
areas, but nothing in this section shall 
prohibit the infilling of or supplying of 
vacancies on land planted with tea at the 
31st day of March, 1933, or the replanting 
of tea upon — 

(a) land planted with tea at the 31st 
•day of March, 1933, from which the 
original bushes have been uprooted, or 

(b) land planted with tea at the 31st 
day of March, 1931, from which the ori- 
ginal bushes have been uprooted. 

27 . (l) Subject to the provisions of 

section 29 and sec- 
tion 30, the total area 
of land in British India, 
in respect of which the 

permissions referred to in section 26 may 
be granted, shall not exceed one-half of 
■one per cent, of the total area of the land 
planted with tea in British India on the 
31st day of March, 1938. 

. Subject to the provisions of sec- 
tion 29 and section 30, the total area of 
land in any Province, in respect of which 
such permissions may be granted, shall be 
determined by the Committee and shall be 
as near as may be one-half of one per cent, 
of the total area in the Province which 
was planted with tea on the 31st day of 

March, 1938. y 

(3) The Committee shall publish the 

total areas so determined for the various 

Provinces by notification in the official 

Gazette of the Central Government as 

soon as may be after the commencement of 
this Act. 

(4) The Committee shall grant permis- 
sion for planting new areas to the tea 
estates in accordance with rules to be pres:- 


Limitations to the 
extension of tea 
cultivation. 


cribed upto a total area in each province 
as may be determined under sub-clause ( 3 ), 
provided that permission shall be granted 
to extend an existing area planted with 
tea only to a tea estate of which the total 
existing area planted with tea does not 
exceed 300 acres where the estate is 
owned by a limited liability company, or 
loO acres where it is owned by any indi- 
vidual proprietor or proprietors : 

Provided that the Committee shall also 

be empowered to grant extensions for the 

Tocklai and Nellakotta experimental sta- 
tions. 

28. (l) Applications for permission to 

Grant, of per mis- P lanfc tea on any land 
sion to plant tea. not planted with tea 

on the 31st day of 
March, 1938, shall be made to the Com- 
mittee not later than six months from the 
commencement of this Act and shall con- 
tain a clear statement of all special circum- 
stances justifying the application. 

(2) Subject to the limits laid down in 
section 27, the Committee may grant or 
refuse the permission applied for or may 
grant it in part only, or may call for further 
information from the applicant. 

(3) No order by the Committee under 
sub-section (2) shall be called in question 
by any Court. 

ft f , 29. (l) Where any 

sion to plant tea in land wblch was on the 
special c i r c u m- 31st day of March, 

^nces. 1933, planted with 

tea — 

(a) has since become wholly incapable 
of carrying tea through subsidence, flood, 
erosion, earthquake or other irresistible 
superhuman cause, or 

(b) has since been compulsorily ac- 
quired under the provisions of the Land 
Acquisition Act, 1 of 1894, or of any other 
law for the time being in force and no 
longer carries tea, 

the owner of the tea estate in which such 
land was situated may apply to the Com- 
mittee for permission to plant tea on land 
not planted with tea. 

(2) Upon such application being made 
and upon proof to the satisfaction of the 
Committee that the applicant is entitled to 
the benefit of sub-section (l), the Com- 
mittee may grant permission to plant tea 
on land not planted with tea : 

Provided that the area of land, in respect 
of which such permission is granted, shall 
be within the area of the same tea estate 
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and shall not exceed in extent the area of 
the land incapable of carrying tea or com- 
pulsorily acquired, as the case may be. 

(3) All areas of land in respect of which 
permission to plant tea is granted under 
this section shall be excluded when com- 
puting for the purposes of section 27 the 
total area of land in respect of which the 
permissions referred to in section 26 may 
be granted. 

30. ( l) Subject to the provisions of 

Tea nurseries. sub-section (4), the 

owner of a tea estate 
may establish nurseries on land not pre- 
viously planted with tea for the growing 
of plants intended for infilling or supply- 
ing vacancies or for replanting land planted 
with tea within the area of the estate or 
for any other purpose approved by the 
Committee : 

Provided that the total area utilised for 
nurseries in British India shall not upon 
the 31st day of March, 1943, exceed the 
area so utilised in British India on the 
31st day of March, 1933. 

(2) All areas of land utilised for nur- 
series in accordance with this section shall 
be excluded when computing for the pur- 
poses of section 27 the total area of land 
in respect of which the permissions re- 
ferred to in section 26 may be granted. 

(3) The Committee may at any time 
serve by post a notice upon the owner of 
any tea estate or upon his manager requir- 
ing him to furnish within such period not 
being less than thirty days as may be 
specified in the notice such returns relating 
to the area of the land utilized for nur- 
series as it may deem necessary. 

(4) If any return required under sub- 
section (3) is not furnished to the Com- 
mittee within the period specified in the 
notice or if in the opinion of the Committee 
the total area of the land utilised for nur- 
series is excessive, the Committee may 
make such restrictive or other order as it 
deems necessary and in particular may 
order the uprooting of any bushes planted 
on any such land. 


31. (l) Any applicant aggrieved by an 

. . , ^ order of the Committee 

Appeal to Provin- j >• no 

cial Government. under section 28, sec. 

tion 29 or section 3C 
may appeal to the Provincial Government 
within sixty days from the date thereoi 
and the Provincial Government may can. 
cel, modify or suspend any such order. 


(2) The records of the Committee relat- 
ing to proceedings under this Chapter shall 
be open to inspection at all reasonable 
times by any officer authorized in this 
behalf by the Provincial Government. 

32. (l) The Committee may at any 

time serve by post a 
Poioer of the notice upon the owner 

for returns and to of . an y te ^ estate or upon 
inspect. his manager requiring 

him to furnish within 
such period not being less than thirty days 
as may be specified in the notice such 
returns relating to the cultivation of tea 
on the estate as it may deem necessary. . 

(2) Any member of the Committee and 
any officer of the Committee or person 
authorized by it in this behalf may at any 
reasonable time enter upon and inspect the 
lands of any tea estate and may require 
the owner of the estate to produce for 
inspection any records of the estate in his 
control or custody relating to the cultiva- 
tion of tea on the estate. 

(3) Where any return required under 
sub-section (l) in respect of any tea estate 
is not furnished to the Committee within 
the period specified in the notice, the Com- 
mittee may refuse to grant any permission 
under section 28 to plant tea on that estate. 


CHAPTER IV. 

Penalties and Procedure. 

33. A breach of the provisions of sub- 

^ section (1) or sub-sec- 

export tion (2) of secfcion 19 

shall be punishable as 

if it were an offence under Item No. 8 of 

section 167 of the Sea Customs Act, 8 of 

1878, and the provisions of section 168 and 

of Chapter XVII of that Act shall apply 

accordingly. 

34. Any owner of a tea estate, or his 

_ „ , agent or manager who 

Penalty for mak- u furnished anv ra- 
in,/ false return. f txs ™msnea any re- 
turn under sub. section 

(l) of section 20, or under sub-section (3) 
of section 30, or under sub-section (l) of 
section 32, containing any particular which 
is false and which he knew to be false or 
did not believe to be true, shall be punish- 
able with fine which may extend to one 
thousand rupees. 

35. Whoever obstructs any member or 

_ , officer of the Committee 

struc^gin^ction or P er i on «*£«• 

of tea estate. nzed by the Committee, 

while such member* 

officer or person is entering upon or inspeoi- 
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ing the lands of any tea estate under sub- 
section (2) of section 32, and whoever, 
having control over or custody of any 
records of a tea estate relating to the 
cultivation of tea on that estate, refuses or 
fails to produce such records when required 
by a member or officer of the Committee 
or by a person authorized by the Committee 
under that sub-section, shall be punishable 
with fine which may extend to one thou- 
sand rupees. 

36. (l) Whoever knowingly plants tea 

„ or causes tea to be 

eidtivation. 0 * ' planted in any land in 

contravention of sec- 
tion 26 shall be punishable with fine which 
may extend to one thousand rupees for the 
first offence, and with fine which may 
extend to five thousand rupees for any 
subsequent offence. 

(2) Whoever uses any land in contra- 
vention of any order made by the Com- 
mittee under section 30, or fails to comply 
with any order made by the Committee 
under sub-section (4) of section 30, shall 
be punishable with fine which may extend 
to one thousand rupees. 

37. Where any person has been con- 
victed of any offence 
under section 36, the 
convicting Court may 

direct that the tea in 
respect of which the offence was committed 
shall be removed from the land within a 
specified time, and in the event of the order 
not being duly complied with, may cause 
the tea to be removed and may recover 
the cost from the person convicted as if it 
were arrears of land revenue due on the 
tea estate on which the offence was com- 
mitted. 


Removal of tea 
planted without per- 
mission. 


38. (l) No Magistrate other than a 
rp . . • Magistrate of the first 

under sltions lC sl claSS sha11 take COgni - 

35 and 36. ’ zance of an offence 

. under section 34, sec- 

tion 35 or section 36, and such Magistrate 
toay take cognizance of an offence only 
upon complaint made by a person autho- 
rized by the Committee and with the pre- 
vious sanction of the Central Government, 
where the offence is that of furnishing a 
false return under sub-section (l) of sec- 
tion 20, and of the Provincial Government 
in any other case. 

(2) The Committee shall be responsible 
for the conduct of all prosecutions of 
offences under section 34, section 35 and 
section 36. 


CHAPTER Y. 

Savings. 

39. Notwithstanding the expiry of the 

Indian Tea Control Act, 
Savings. 24 of 1933, and notwith- 

standing the provisions 
of sub-section ( 2) of section 9 of that Act, — 

(a) the unexpended balance of fees 
received by the Indian Tea Licensing Com- 
mittee constituted under that Act shall not 
lapse to Government but shall be trans- 
ferred to the Indian Tea Licensing Com- 
mittee as constituted under section 3 of 
this Act. 

(b) until provision is otherwise made 
under the corresponding provisions of this 
Act, all fees fixed, all licenses and permits 
issued and all quotas allotted under the 
Indian Tea Control Act, 24 of 1933, shall, 
unless inconsistent with the provisions of 
this Act, be deemed to have been fixed, 
issued or allotted under this Act ; and 

(c) any offence punishable under the 
Indian Tea Control Act, 24 of 1933, shall 
be punishable and may be dealt with as if 
it were an offence punishable under the 
corresponding provision of this Act, 

and- anything done before the 31st day of 
March, 1938, by the Indian Tea Licensing 
Committee constituted under the Indian 
Tea Control Act, 24 of 1933, with a view 
to the allotment to tea estates of export 
quotas under and in accordance with this 
Act, shall, so long as it is not inconsistent 
with any of the provisions of this Act, be 
as valid as if it had been done after this 
Act came into force. 


THE SCHEDULE. 

( See section 14.) 

Crop Basis mentioned in section 14 (2) 
of the Act will include the following : 

(1) The Crop Basis of a tea estate for 
each financial year shall on and from the 
1st April 1938, be the crop basis which 
was ascertained for such tea estate for the 
financial year 1937-38, or the highest 
figure fixed for any year after investiga- 
tion by the Committee, whichever be 
higher, in accordance with the rules under 
the Indian Tea Control Act, 1933, with 
the addition of allowances for special 
hardship determined under rules 4 and 5 
framed under section 23 of the Indian Tea 
Control Act, 1933. 

(2) Allowances for Young areas, i. e., tea 
planted from 1st January 1926, onwards 
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to be added automatically in accordance (3) Allowances for low producing areas- 
with scales that may be fixed for different as may be determined in the prescribed 
localities in the prescribed manner. manner. 


Act No. IX of 1938 

Workmen’s Compensation (Amendment) Act, 4938. 

[Reed. G. G.’s assent on 5th April 1938.] 

An Act further to amend the Workmen s Compensation Act, 

1923 , for certain purposes. 


Whereas it is expedient further to 
amend the Workmen’s Compensation Act. 
8 of 1923, for the purposes hereinafter 
appearing ; It is hereby enacted as fol- 
lows : — 


1. This Act may be called the Work- 
men’s Compensation 
(Amendment) Act, 

1938. 


Short title. 


2. In clause (d) of sub-section (l) of 

section 2 of the Work- 

Amendment of 0 ■ s Compensation 

section 2, Act 8 of moo /u 

jc) 23 . Act, 8 of 1923 (herein- 

after referred to as the 


said Act), — ^ 

(a) in sub-clause (i), for the word 
“wife” the word “widow” shall be substi- 
tuted ; 

(b) in sub-clause (ii) for the word 
“husband” the word “widower” shall be 
substituted ; and 


( c) in sub-clause ( ii), after the words “a 
minor child of a deceased son,” the words 
and comma “a minor child of a deceased 
daughter where no parent of the child is 
alive,” shall be inserted. 


Amendment of 3. In sub. section (2) 

section 3, Act 8 of of section 3 of the said 

1923. Act, — 

(a) for the words beginning “If a work- 
man” and ending “disease of anthrax” the 
following words shall be substituted, 
namely : — 

“If a workman employed in any employ- 
ment specified in Part A of Schedule III 
contracts any disease specified therein as 
an occupational disease peculiar to that 
employment” ; 


(b) after the words “any employment 
specified in” the words “'Part B of” shall 
be inserted ; and 

(c) at the end of the Explanation the 
words “in the same kind of employment” 
shall be added. 


4. In section 5 of the said Act, the brac- 
kets and figure “(Ij” 
shall be omitted, and in 
the Explanation for 
the word “sub -section” 
shall be substituted. 

5. In section 10 of 
the said Act, — 


Amendment of 
section 5, Act 8 of 
1923. 

the word “section 


Amendment of 
sectiojx 10, Act 8 of 
1923. 


(a) in sub-section (l) — 

(1) for the words beginning “No pro- 
ceedings for the recovery of compensation” 
and ending “within six months from the 
date of death” the following shall be sub- 
stituted, namely : — 

“No claim for compensation shall be 
entertained by a Commissioner unless notice 
of the accident has been given in the man- 
ner hereinafter provided as soon as practi- 
cable after the happening thereof and unless 
the claim is preferred before him within 
one year of the occurrence of the accident 
or, in case of death, within one year from 
the date of death” ; 

(2) in the second proviso — 

(i) for the words “maintenance of pro- 
ceedings” the words “entertainment of a 
claim” shall be substituted ; 

(ii) in clause (a), for the word “made” 
the word “preferred” shall be substituted ; 
and 

(Hi) in clause (b), after the word “em- 
ployer” the words “or any one of several 
employers or any person responsible to the 
employer for the management of any 
branch of the trade or business in which 
the injured workman was employed” shall 
be inserted ; 
and 

(3) in the third proviso, for the word 
“admit” the word “entertain” shall be 
substituted and for the words “instituted” 
and “institute” respectively the words 
“preferred” and “prefer” shall be substi- 
tuted ; 

and 
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(b) in sub-section (2) the word 
“directly” shall be omitted. 

Notes. — Sub-section (1) was redrafted as the 
word “instituted” used in the old section was 
interpreted by the Calcutta High Court in AIR 
1934 Cal 460 to mean instituted before the 
employer. The new sub section makes it clear 
that the claim refers to claims instituted before 
the Commissioner. In sub-section (l), clause (b) 
the second Proviso as it stood covered only cases 
where the employer himself had knowledge of the 
accident ; the amendment includes cases ol other 
persons like manager or other person competent 
to receive notice being aware of accident. 


Amendment of 6. In sub-section (6) 
section ll, Act 8 of Q f section 11 of the said 

l928 ' Act ,— 

(a) for the words “if it is thereafter 
proved that the workman has not been 
regularly attended by a qualified medical 
practitioner and that such refusal, failure 
or disregard was unreasonable” the follow- 
ing shall be substituted, namely : — 

if it is proved that the workman has 
not thereafter been regularly attended by 
a qualified medical practitioner or having 
been so attended has deliberately failed to 
follow his instructions and that such refu- 
sal, disregard or failure was unreasonable”; 
and 


(b) after ^ the words “qualified medical 
practitioner , where they occur for the 
last time, the words whose instructions 
he had followed” shall be inserted. 

7. Sub-section (4) of section 15 of the 
Amendment of said Act shall be omitted 

SC f\ l QoJ 5 ' Act V ITI and sub-section (5) of 
0/ 1928% that section shall be re. 

numbered as sub-section (4). 

8 . In section 18 of the said Act, for the 

Amendment of WOT * 8 * nd figUreS “ a 
section 18, Act VIII certificate granted in 

of 1923. respect of such person 

under section 7 or sec- 
tion 8 of the Indian Factories Act, 1911 ” 
the words and figures “a valid certificate 
granted in respect of such person under 
section 12 or section 52 of the Factories 
Act, 1934” shall be substituted. 


chan geis consequent to the en; 
ment of Factories Act, 1934. 


Amendment of 9 . In sub-section (2) 

Z Ct ioV ltAct vni of section 21 of the said 
1 923 ' Act,— 

( a ) for the words “by any party to any 
proceedings pending before him that such 
matter the words “that any matter arising 

any proceedings pending before him” 
shall be substituted and ; 


(b) before the proviso the following pro- 
viso shall be inserted, namely : — 

“Provided that the Commissioner shall 
not where any party to the proceedings 
has appeared before him, make any order 
of transfer relating to the distribution 
among dependants of a lump sum without 
giving such party an opportunity of being 
heard :”, 

and { in the existing proviso, after the 
word “Provided” the word “further” shall 
be inserted. 


10. In section 24 of the said Act, for 

Amendment of the words ‘other person 
section 24, Act VIII authorised in writing by 
of 1923. such p erson ” the follow- 

ing shall be substituted, namely : — 

by an official of an Insurance Company 
or registered Trade Union authorized in 
writing by such person or, with the permis- 
sion of the Commissioner, by any other 
person so authorized.” 

Amendment of H. I n Schedule II to 
VIII of 1923. the said Act,— 


(a) in clause (i), for the words “mecha- 
nically propelled vehicles” the words “a 
lift or a vehicle propelled by steam or other 
mechanical power or by electricity” shall 
be substituted ; 

(b) in clause (ii),iov the words, brackets 
and figures “clause (4) of section 2 of the 
Indian Factories Act, 1911” the words, 
brackets, letter and figures “clause (g) of 
section 2 of the Factories Act, 1934” shall 
be substituted ; 

(c) after clause (xxii) the following 
clauses shall be inserted, namely : — 

(xxiii) employed in the tapping of 
palm-trees or the felling or logging of 
trees, or the transport of timber by inland 
waters, or the control or extinguishing of 
forest fires ; or 

(xxiv) employed in operations for the 
catching or hunting of elephants or other 
wild animals ; or” 
and 

(d) the existing clause (xxiii) shall be 
re-numbered as clause (xxv) and after 
that clause as so re-numbered the follow- 
ing word and clauses shall be inserted, 
namely : — 

Cl 

or 

(xxui) employed in the handling or 
transport of goods in, or within the pre- 
cincts of, — 
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(a) any warehouse or other place in 
which goods are stored, and in which on 
any one day of the preceding twelve months 
ten or more persons have been so employed, 
or 

( b ) any market in which on any one day 
of the preceding twelve months one hund- 
red or more persons have been so employed; 
or 

(xxoii) employed in any occupation 
involving the handling and manipulation 
of radium or X-rays apparatus, or contact 
with radioactive substances”. 

Amendment of 12. In Schedule III 

VIII 'of 1923.' Ct fco salcl Acfc> 

(a) before the entry relating to lead 
poisoning or its sequelae the following shall 
*be inserted, namely : — 

“PART A. 


Poisoning by lead tetra- 
ethyl. 


Poisoning by nitrous 
fumes. 


A. I. R. 

Any process involving 
the use of lead tetra- 
ethyl. 

Any process involving 
exposure to nitrous 
fumes. 


Anthrax. 


•Compressed air illness 
or its sequolv. 


Any employment — 

( a) involving the 
handling of wool, 
hair, bristles or 
animal carcases 
or parts of such 
carcases, includ- 
ing hides, hoofs 
and horns ; or 

( b) in connexion with 
animals infected 
with anthrax; or 

(c) involving the 
loading, unload- 
ing or transport 
of any merchan- 
dise. 

Any process carried on 

in compressed air. 


PART B.” ; 

(b) in the entry relating to lead poison- 
ing or its sequelae, to the words in the first 
column the words “excluding poisoning by 
lead tetra-ethyl” shall be added, and for 
the words “or its preparations or com- 
pounds” in the second column the words 

‘or any of its preparations or compounds 
except lead tetra-ethyl” shall be substi- 
tuted ; and 

(c) for the existing entry relating to 
compressed air illness or its sequelae the 
following entries shall be substituted, 
namely : 


ii 


Arsenical poisoning or 
its sequelae. 


Pathological manifesta- 
tions duo to — 

( a) radium and other 
radio-active sub- 
stances ; 

(b) X-rays. 

Primary epithelioma- 
tous cancer of the 
skin. 


Any process involving 
the production, libe- 
ration or utilisation 
of arsenio or its com- 
pounds. 

Any process involving 
exposure to the action 
of radium, radioaotive 
substances or X-rays. 


Any process involving 
the handling or use 
of tar, pitch, bitumen, 
mineral oil, paraffin, 
or the compounds, 
products or residues 
of these substances*'. 


Act No. X of 1938. 

Cutchi Memons Aot, 1938. 

[Reed. G. G.’s assent on 8th April 1938.] 

An Act to provide that all Cutchi Memons shall be governed in matters of succession 

and inheritance by the Mahomedan law . 


WHEREAS it is expedient that all Cutchi 
Memons be governed in matters of succes- 
sion and inheritance by the Mahomedan 
law : It is hereby enacted as follows : — 
Short title and 1. (l) This Act may 
commencement be called the Cutchi 

Memons Act, 1938. 

( 2 ) It shall come into force on the 1st 
day of November 1938. 

2. Subject to the provisions of section 3, 

Cutchi Memons to all Cutchi Memons 

shall, in matters of 
succession and inheri- 
tance be governed by 
the Mahomedan law. 


be governed in ccr - 
lain matters by 
Mahomedan l a xo . 


Notes — Even after the passing of Aot of 1920, 
there still remained some Cutchi Memons who 
persisted in being governed by Customary law. In 
order to bring uniformity, the entire Cutchi 
Memon community should be governed by Maho- 
modan law and this is effected by this Aot. 

Savings . 3. Nothing in this Aot 

shall affect any right or liability acquired 
or incurred before its commencement, or 
any legal proceeding or remedy in respect 
of any such right or liability; and any suoh 
legal proceeding or remedy may be conti- 
nued or enforced as if this Act had not 
been passed. 

Repeal. 4, The Cutchi Memons 

Aot, 46 of 1920, i9 hereby repealed. 
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Act No. 11 of 1938 

Act No. XI op 1938. 

Hindu Women’s Rights to Property (Amendment) Act, 1938. 

[Reed. G. G.’s assent on 8th April 1938.] 

An Act to amend the Hindu Women s Rights to Property Act, 1937. 


Whereas it is expedient to amend the 
Hindu Women’s Rights to Property Act, 
18 of 1937, for the purposes hereinafter 
appearing ; It is hereby enacted as follows: 

Short title and 1. (g) thig Act may be 

effecU called the Hindu 

Women’s Rights to Property (Amendment) 
.Act, 1938. 


( 2 ) It shall have retrospective effect as 
if it had come into force on the 14th day of 
April 1937. 


2. In section 2 of the Hindu Women’s 

Amendment of sec Pro P erfc y Act, 

tion 2, Act 18 Of ^7, (hereinafter 
1937. referred to as the said 

Act), the words “leav- 
ing a widow” shall be omitted. 


Notes— Under S. 2, as it stood before, if a Hindu 
died a widower, the right of inheritance conferred 
on his widowed daughter-in-law by the provisos 
to S. 3 could not take effect. Her right was not 
intended by the Legislature to depend on the sur- 
vival of her widowed mother-in-law. The words 

4 leaving a widow” are omitted to make the inten- 
tion dear. 


iZ n i m Act °18 1 2 * * S 7f 3. In section 3of the 

2937 . said Act i 

(a) In sub-section (l), for the paragraph 
preceding the first proviso, the following 
shall be substituted, namely : — 


3. ( 1 ) When a Hindu governed by the 
Dayabhag School of Hindu Law dies intes- 
tate leaving any property, and when a 
Hindu governed by any other school of 
Hindu Law or by Customary law dies 
intestate leaving separate property, hi 3 
widow, or if there is more than one 
widow all his widows together, shall, sub- 
ject to the provisions of sub-section ( 3 ), be 
entitled in respect of property in respect of 

which he dies intestate to the same share 
as a son.” 

(b) in sub-section ( 2 ) the word “inte 3 - 
tate” shall be omitted ; and 

„ W in sub.section ( 4 ), after the words 

rule of succession” the words “or by the 

terms of the grant applicable thereto” shall 
be inserted. 


. ijj <j \&j u as Dee 

omifcted as it was likely to give rise to difficulties. 

Insertion of new Af ‘f. S ? C ^°° ,? of 
section 5 in Act 18 . 0 S&ld Act the folio w- 

of 1937. ing section shall be 

,, inserted, namely : — 

5. For the purposes of this Act, a per- 

SSilSS y ?“1 be deemed to 

intestate in respect 
of all property of which he has not made a 
testamentary disposition which is capable 
of taking effect.” 




Act No. XII of 1938. 

The Durgah Khawaja Saheb (Amendment) Act, 1938 

(Reed. G. G.’s assent on 8th April 1938.) 

An* Act to amend the Durgah Khawaja Saheb Act, 1936. 


Whereas it is expedient to amend the 
Durgah Khawaja Saheb Act, 23 of 1936, 
for the purposes hereinafter appearing; It 
is hereby enacted as follows : 


Short title. 


1. This Act may be 
called the Durgah Kha- 
waja Saheb (Amend- 
ment) Act, 1938. 

2. In sub-clause (d) of Clause ( 4 ) of 

section 2 of the Durgah 
Khawaja Saheb Act, 
23 of 1936 (hereinafter 
. -x referred to as the said 

Act;, the words “in India” shall be omitted. 

1938 Acte/13 


Amendment o f 
section 2, Act 23 of 
1936. J 


Amendment o f 
section 5, Act 23 of 
1936. 


% 

3. For section 5 of 
the said Act the follow, 
ing section shall be 
substituted namely : 


5. ( 1 ) The Com. 

Composition o f mittee shall consist of 
Committee. 25 members, who shall 

be Hanafi Muslims, 
namely : 

( a) the Sajjadanashin for the time being, 
ex-officio, or his nominee; 

(b) the Mutawalli for the time being, ex. 
ojfficiot or his nominee; 
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(c) two elected from among their own 
number by members of the Khadim com- 
munity who are recorded as voters in the 
register of voters for the Ajmer Municipal 
Committee ; 

(d) five elected from among their own 
number by Muslims (other than members 
of the Khadim community) who are record- 
ed as voters in the register of voters for 
the Ajmer Municipal Committee; 

(e) eleven, not being persons residing 
within the limits of the Ajmer Munici- 
pality, elected in the following manner, 
namely : 

(i) three by the Muslim members of the 
Central Legislature; 

(ii) one by the Muslim members of the 
Provincial Legislature of Madras; 

( Hi ) one by the Muslim members of the 
Provincial Legislature of Bombay; 

(iv) on© by the Muslim members of the 
Provincial Legislature of Bengal; 

(v) one by the Muslim members of the 
Provincial Legislature of the United 
Provinces; 

(vi) one by the Muslim members of the 
Legislative Assembly of the Punjab; 

(mi) one by the Muslim members of 
the Provincial Legislature of Bihar; 

(viii) one by the Muslim members of 
the Legislative Assembly of the North- 

West Frontier Province; and 

(ix) one by the Muslim members of the 

Legislative Assembly of Sind; 

(f) one nominated by His Exalted High- 
ness the Nizam of Hyderabad and Berar; 


and . 

(g) four Sajjadanashins of the shrines of 

the Shishti order of Sufis co-opted by the 

members of the Committee referred to in 

clauses (a) to (f). 

(2) No person shall be qualified to be a 

member of the Committee if : 

(a) he cannot read and write Urdu; or 

(b) he has been convicted by a Criminal 
Court of any offence involving moral turpi- 
tude, and sentenced to imprisonment for a 
period exceeding three months : 

Provided that the Central Government 
may, by special order, declare that any 
person disqualified under this clause shall 

cease to be so disqualified. 

(3) Ne person shall be disqualified tor 

election to the Committee under clause (e) 
of sub-section (l) by reason only of the 
fact that he is not a member of the Legis- 
lature or Legislative Assembly concerned. 

(4) If any authority or body entitled to 

elect, nominate or co-opt a member fails to 


do so within six months, the Central 
Government may nominate a member tc 
fill the vacancy from among persons quali- 
fied to be elected, nominated or co-opted in 
respect of the vacancy.” 

4. Sections 6, 7 and 

Repeal of sec- g 0 f sa ^ £.ct g h a ip 
tions 6. 7 and 6, , ... , 

Act 23 of 1936. 1)0 omitted. 


5. For section 9 of' 

Amendmen t o f said Act the follow - 

section 9, Act 23 of . , , 

ing section shall be- 

substituted, namely : 

“9. (l) Members of the Committee, other 

than those referred t6 
Term of office of c p auseg ( a ) and (b) 
members and casual q{ (l) of 

n <shn,ll hnld 


vacancies. 


office for five year3 from the date of their 
election, nomination or co-option; and 
casual vacancies among such members shall 
be filled by election, nomination or co- 
option, as the case may be, by the autho- 
rity which elected, nominated or co-opted' 
the member whose place is to be filled. 

(2) The term of office of a member 
elected, nominated or co-opted to fill a 
casual vacancy shall continue for so long 
only as the member whose place has been 
filled would have been entitled to hold 
office if the vacancy had not occurred.” 


section 10 } Act 23 
of 1936. 


6, In sub-section (l) of section 10 of the- 

said Act, for the words, 
Amendment of lett0r3 brackets and 

7/1 J rf 1 jj . 

figure except those 

who are elected under 
items (a), (b) and (c) of section 5” the 
following shall be substituted, namely : 

“other than those referred to in clauses 
(a) to (c) of sub-section (l) of section 5. 

7. For sub-section (3 ) 
of section 11 of the 
said Act the following 
sub -section shall be sub- 
stituted, namely : 

“(3) The Committee shall exercise its 
powers of administration, control and 
management of the Hurgah Endowment 
through the Mutawalli, who shall be the 
Manager of the Durgah endowment.” 

Amendment of 8 . In section 12 of 
section 12 , Act 23 


Amendment o f 
section 11, Act 23 
of 1936. 


of 1936. 


the said Act 


(a) after the words “such duties as may” 
the words “subject to such conditions, if 
any, as the Committee may impose,” shall 

be inserted; and 

(b) the words “subject to the confirma- 
tion by the Committee” shall be omitted. 
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Rules. 


9. For section 14 of 

Amendment of the said Act the f o H 0w . 
section 14, Act 23 oj . . . .. . , 

2 Q 3 S' mg section shall be sub- 

stituted r namely : — 
“14. In the case of elections under 

clause (c) or clause ( d) 
of sub-section (l) of 
section 5, the Chief Commissioner, and, in 
the case of elections under clause ( e) of the 
said sub-section, the Presidents of both 
Chambers of the Legislature concerned, 
acting together, or the President of the 
Legislative Assembly concerned, as the case 
may be, may make rules to provide for — 

. (i) the procedure for such elections , and 
' ii) the decision of election disputes.” 

• . , 10. For section 16 of 

section 16, "tet 23 of the said Act fche follow - 
1936. ing section shall be 

<( substituted, namely : — 

16. (l) Any dispute arising between the 

Committee on the one 

Board of Arbitra- part and the Sajjada- 

it0h ‘ nashin, the Mutawalli 

and any Khadim, or 

any of them, on the other part, relating to 

the privileges of the Sajjadanashin, the 

Mutawalli or such Khadim, shall, at the 

request of either party to the dispute, be 

referred to a Board of Arbitration consist- 
ing of — - 

^ a nominee of the Committee ; 

(ii) a nominee of the other party to the 

dispute ; and 

(mj a person who holds or has held the 
S?r ce , °(> or is acting or has acted as, a 
lstrict Judge, to be appointed by the 
Chief Commissioner, 

a nd the decision of the Board shall be 


to be referred to a Board 


final and shall not be questioned in any 
Court. 

(2) No suit shall lie in any Court in 
respect of any matter which is required by 

sub-section (l) u ~ "~ r ' n ^ ~ 73 — J 

of Arbitration.” 

Notes : — The new section explains what classes 
of disputes are intended to be covered by the 
section. 

11. In section .18 of the said Act, for the 

words “The Durgha 
Committee shall nob be 
empowered to use the 
property, movable and 

immovable” the words “The Committee 
shall not use the property, movable or 
immovable” shall be substituted. 

12. In section 19 of the said Act, before 

the words “Durgha 
Endowment”, where 
they occur the second 
time, the word “the” 


A in e n d m e n t of 
section 16, Act 23 of 
1936. 


A m end m e n t of 
section 19, Act 23 of 
1936. 


shall be inserted. 


A m end in ent of 
section 20, Act 23 of 
1936. 


an 


13. For section 20 of 
the said Act the follow- 
ing section shall be sub- 
stituted, namely: — 

“20. (1) The accounts of the Durgah 

shall be audited every 
Audit of accounts y ea j. by an auditor 
d annual report. holding * a certificate 

granted under sub-section (l) of section 144 
of the Indian Companies Act, 7 of 1913. 

(2) The Committee shall every year 
prepare a report on the administration of 
the Durgah, which together with the 
accounts of the Durgah and the report of 
the auditor thereon, shall be published in 
the Gazette of India.” 


Act No. XIII of 1938. 

Sind Salt Law Amendment Act, 1938. 

[Received G. G.'s assent on 8fch April 1938.] 

An Act to amend the law relating to salt as at present in force m Sind. 


Act ^Qq EAS ’ ky t’he Government of India 
m ,* -935, salt has been classified as a 
tu n* ^kich the executive authority of 
thpr / 6n ^ ra ^ Government extends, and it is, 
mpnf 0r . e * ex P 6(b ent to amend certain enact- 
relaf’ 8 ln ^ orce the Province of Sind 
q ln ^ sa, lt so as to vest in the Central 
+-u ernmen t powers of control in respect of 

followsT* 3 -— 6r * * s hereb y enacted as 

sarv Act ma kes the adjustments neces- 

bung the Transport of Salt Act, 1879, and 


Bombay Salt Act, 1890, as till now in force in Sind, 
into accord with the provisions of the Government 
of India Act by removing certain anomalies in the 

Sind versions of these Acts. 

1. This Act may be 
Short title. callQd thQ Sind Salt 

Law Amendment Act, 1938. 

2. With effect on the 1st day of April, 

1938, the Transport 
Amendment of of g alfc Act, 16 of 1879, 
certain enactments. ag in f orC0 j n Sind, and 

the Bombay Salt Act, 2 of 1890, as in force 
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in Sind, are hereby amended to the extent 
and in the manner stated in the Schedule. 

3. Any appointment, notification, rule, 
_ . . order, exemption, 

etcTmade by ff/vl licence ’ P“». P er “ ifc . or 
ous authorities. power in force before 

the commencement of 
this Act and made, issued or conferred by 
an authority, for the making, issuing or 
conferring of which a new authority is 
substituted by or under this Act, shall, 
unless inconsistent with this Act, be deemed 
to have been made, issued or conferred by 
such new authority unless and until can- 
celled or withdrawn or superseded by an 
appointment, notification, rule or order 
made or issued by such new authority. 


THE SCHEDULE. 

(See section 2) 

PART I . — The Transport of Salt Act, 1879 
(XVI of 1879), as in force in Sind . 

In sections 3 and 6, for the words “Pro- 
vincial Government of Sind”, wherever they 
occur, the words “Central Government” 
shall be substituted. 


PART II . — The Bombay Salt Act, 1890 
(Bombay Act II of 1890), 
as in force in Sind. 

1. In sub-section (l) of section 4, for 
the words “Subject to such control of the 
Central Government, as may be prescribed 
by rules made under section 45-A of the 
Government of India Act, the Provincial 
Government of Sind” the words “The* 
Central Government” shall be substituted. 

2. In sub-sections (2), (3) and (5) of 
section 4, and in sections 5, 10, 14, 17, 24, 
36, 37, 52, 58 and 59, for the words “Pro- 
vincial Government of Sind”, wherever 
they occur, the words “Central Govern- 
ment” shall be substituted. 

3. In section 25, for the words “Provin- 
cial Government of Sind” the wQrds “Cen- 
tral Government” shall be substituted, and 
for the words “it may proceed” the words 
“the Provincial Government shall at the 
request of the Central Government proceed” 
shall be substituted. 

4. Clause (a) of section 36 shall be 
omitted. 

5. In section 60, the words “and in Sind 
in the Official Gazette,” shall be omitted. 


Act No. XIV of 1938. 

The Sugar Industry Protection (Temporary Extension) Act, 1938. 

[Reed. G. G.’s assent on 8th April 1938.] 

An Act to provide for the temporary continuance of the existing protection 

conferred on the sugar industry in British India . 


WHEREAS it is expedient to provide for 
the continuance for a period of one year of 
the existing protection conferred on the 
sugar industry in British India and to 
extend the date before which the Central 
Government is required under section 3 of 
the Sugar Industry (Protection) Aot, 13 of 
1932, to lay before the Indian Legislature 
the proposals referred to in the said 
section ; It is hereby enacted as follows : — 

1. This Act may be oalled the Sugar 

Industry Protection (Tempo- 
rary Extension) Act, 1938. 


Short title. 


2. In section 3 of the Sugar Industry 

Amendment of (Protection) Act, 13 of 
section 3, Act 13 of 1932, for the figures 
1 933 - “1938”, where they oc- 

cur for the second time, the figures “1939 
shall be substituted. 


9 » 


3. In the First Schedule to the Indian 

Tariff Aot 32 of 1934, 

kJtssx!., a% <», »«•, i’ “» 

32 of 1934 . following shall be sub- 

stituted, namely : — 


“17 

Sugar excluding 

Protective 

The rate at which excise duty is for the 

Mar oh Slst 


confectionery. 


time being leviable on sugar, other than 
khandsari or palmyra sugar, produced in 

1339>" 




British India plus Rs. 7-4-0 per owt. ' 
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Act No. XV of 1938. 


The Indian Coffee Cess (Amendment) Act, 1938. 

[Reed. G. G.’s assent on 8th April 1938.] 

An Act to amend the Indian Coffee Cess Act , 1935 , for a certain purpose . 


WHEREAS it is expedient to amend the 
Indian Coffee Cess Act 14 of 1935, for the 
purpose hereinafter appearing ; It is hereby 
enacted as follows : — 

1. (l ) This Act may be called the Indian 
Short title and Coffee Cess (Amend- 

ccmmencement. ment) Act, 1938. 

(2) It shall come into force on such date 
as the Central Government by notification 
in the official Gazette may appoint. 

2. In clause (ii) of sub-section (l) of sec- 


Aviendment of tion 4 of the Indian 
section 4 , Act 14 of Coffee Cess Act 14 of 

1935 ' 1935 — 

(a) in sub-clause (c) the word “and’ 
shall be omitted ; and 

(b) for sub. clause (d) the following sub- 
clauses shall be substituted, namely: — "/-j 

(d) one person nominated by the Coorg 
Planters’ Association ; 

(e) one person nominated by the Mysore 
Planters’ Association ; and 

(f) one person nominated by the Indian 
Planters’ Association, Mysore ; ”, 


Act No. XVI of 1938. 

Indian Tariff (Amendment) Act, 1938. 

[Received G. G.’s assent on 9th April 1938.] 

An Act further to amend the Indian Tariff Act t 1934 , for a certain purpose . 


Whereas it is expedient further to 
amend the Indian Tariff Act, 32 of 1934, 
for the purpose hereinafter appearing ; It 
is hereby enacted as follows : — 

!• This Act may be called the Indian 
Short title . Tariff (Amendment) Act, 1938. 


2. In the First 

Amendment o f 
First Schedule , Act 
32 of 1934. 


Schedule to the Indian 
Tariff Act, 32 of 1934, 
for Item No. 10 (2) the 
following item shall be 
substituted, namely : — 


“10(2) 


Broken Rice 


Protective 


Twelve annas per Indian Maund 
of 82 2/7 lbs. avoirdupois weight. 


March 31st, 1939. 


M 


Notes : The same rate of 12 annas is continued for another year till 31st March 1939. 


Act No. XVII of 1938. 


Trade Disputes (Amendment) Act, 1938. 

[Received G. G.’s assent on 9th April 1938.] 

An Act further to amend the Trade Disputes Act , 1929 , for certain purposes. 


_Y H ®eas is is expedient further tc 

hT the Trade Dis Putes Act, 7 of 1929 
i 6 Purposes hereinafter appearing ; II 
18 J ereb y enacted as follows 

1 ‘ Thia A ct may be called the Trade 
Short title . . Disputes (Amendment, 
n T Act, 1938. 

m section 2 of the Trade Disputes 
Amendment of Act, 7 of 1929 (herein. 

after referred to as the 
said Act), — 


of 


(a) in clause (g ), — 

(i) after sub-clause (i) the following 
sub-clause shall be inserted, namely : — 

11 ( ia) any water transport service carry- 
ing passengers to whose vessels any of the 
provisions of the Inland Steam-vessels Act, 
1917, apply or tramway service, if the 
Provincial Government by notification in 
the official Gazette, declares the water 
transport or tramway service, as the case 
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may be, to be a public utility service for 
the purposes of this Act, or”; and 

(ii) in sub. clause (Hi), after the word 
“supplies” the word “power” shall be 
inserted ; 

(b) in clause ( j ), after the word “differ- 
ence” the words “between employers and 
employers or” shall be inserted ; and 

(c) in clause (k), after the word 
reward” the following words shall be 

inserted, namely : — 


and includes for the purposes of any 
proceedings under this Act in relation to a 
trade dispute a workman discharged during 
that dispute”. 

Amendment of 3* In section. 3 of the 
section 3, Act 7 of said Act, — 

1929. 

(a) the words “between an employer 
and any of his workmen” shall be omitted; 
and 

(b) for the words “the employer” the 
words “an employer concerned” shall be 
substituted. 

4. For sub. section (2) of section 4 of 

Amendment o f *0 said Act the follow. 
section 4 , Act 7 of ing sub-section shall be 
1929, substituted, namely : — 

"(2) A Court, having the prescribed 
quorum, may act notwithstanding the 
absence of the chairman or any of its mem- 
bers or any vacancy in its number : 

Provided that if the appointing autho" 
rity notifies the Court that the services o* 
the chairman have ceased to be available 
the Court shall not act until a new chair- 
man has been appointed.” 

5. For sub-section (3) of section 6 of the 

Amendment of said Act the following 

section 6, Act 7 of sub-section shall be 

19<19 ' substituted, namely : — 

"(3) A Board, having the prescribed 
quorum, may act notwithstanding the 
absence of the chairman or any of its 
members or any vacancy in its number : 

Provided that if the appointing autho- 
rity notifies the Board that the services of 
the chairman or where the Board includes 
an equal number of persons representing 
the parties to the dispute the services of 
any such person have ceased to be available 
the Board shall not act until a new chair- 


I ( 


man or member, as the case may be, ha 3 
been appointed.” 

6. To section 10 of the said Act the fol- 

Amendment of lowing sub-section shall 

section 10, Act 7 of be added namely: — 

1929. J 

(3) Where a Board includes an equal 
number of persons representing the parties 
to the dispute, and the services of any such 
person have ceased to be available as 
aforesaid, the appointing authority shall 
appoint in the manner specified in sub- 
section ( 2 ) of section 6 another person to 
take his place, and the proceedings shall be 
continued before the Board so reconsti- 
tuted.” 

Amendment of ^ • In section 15 of 

section 15, Act 7 of the said Act, — 

1929. 

(a) in sub-section (2 ), — 

(i) for the words “his workmen” the 
words “any of his workmen” shall be sub- 
stituted ; 

(ii) for the words “liable to” the words 
“punishable with” shall be substituted; and 

(Hi) for the words “to a fine” the words 
with fine” shall be substituted ; 

(b) after sub-section (2) the fqllowing 
sub-section shall be inserted, namely : — 

“(2-A) If on any day an employer 
receives from any persons employed by 
him any such notices as are referred to in 
sub-section (l) or gives to any person 
employed by him any such notices as are 
referred to in sub-section (2), he shall 
within five days report to the Provincial 
Government or such authority as the 
Provincial Government may prescribe the 
number of such notices received or given 
on that day, and, if he fails to do so, he 
shall be punishable with fine which may 
extend to five hundred rupees” ; and 

(c) in sub. section (3) t for the words, 
brackets and figure “under sub-section (2)" 
the words, brackets and figures “under sub- 
section (2) or sub-section (2 A)" shall be 
substituted. 

Amendment of 8* In sub-section (l) 
section 16, Act 7 of of section 16 of the said 

Act- 

fa) after the words “other than” the 
words “or in addition to” shall be inserted; 

(b) in clause (b) for the words “general 
and prolonged” the words “and general” 
shall be substituted. 
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9 . In sub-section (l) of section 17 of the 

Amendment of said Act, for the word 
section 17, Act 7 of ^declares the words 
1929 . ‘commences, conti- 

nues,” shall be substituted. 


10 . After section 18 of the said Act the 

Insertion of new following heading and 
heading and sec - section shall be inserted, 

tion 18A in Act / ti n. rn p.1 y * — 
of 1929. y ' 

“ Conciliation Officers. 


18A. (l) The Central Government, ir 

respect of industries, 

rff V r^ lmen ,r 0/ businesses and under. 
conciliation officer s. . , . . n , 

takings carried 'on b> 
•them or under their authority or by a 
.railway company, and the Provincial Gov- 
ernment, in respect of other businesses, 
industries or undertakings within their 
Province, may, by notification in the offi- 
cial Gazette, appoint officers, herein refer- 
red to as conciliation officers, charged with 
the duty of mediating in or promoting the 

settlement of trade disputes. 


(2) A conciliation officer may be 
appointed for a specified area or for speci- 
fied businesses, industries or undertakings 
in a specified area or for one or more speci- 
fied businesses, industries or undertakings 
and either permanently or for a limited 

period. 

• 

, (3) A conciliation officer may, for the 

Purposes of inquiring into an existing or 
apprehended trade dispute after giving 
reasonable notice, enter the premises occu- 


pied by ; any industry, business or under- 
taking and may call for and inspect any 
document which he has ground for consi- 
dering to be relevant to the trade dispute, 
and for the purposes of any such inquiry 
shall be deemed to be a public servant 
within the meaning of the Indian Penal 
Code, 45 of 1860. 

(4) If any person supplying information 
or producing a document to a conciliation 
officer requests in writing that the infor- 
mation or the document or any part there- 
of shall be treated as confidential the 
conciliation officer shall not disclose such 
information or the contents of such docu- 
ment or part thereof except to — 

(a) the authority which appointed him 
to be a conciliation officer ; or 

(b) the parties concerned in the dispute 
for the purpose of mediating therein or 
promoting the settlement thereof. 

(5) If the conciliation officer contravenes 
the provisions of sub-section (4), he shall 
be punishable with fine which may extend 
to one hundred rupees. 

(6) No Criminal Court shall take cogni- 
zance of an offence under this section 
except with the previous sanction of the 
authority appointing the conciliation offi- 
cer ; and no Civil Court shall without the 
like sanction entertain any suit against a 
conciliation officer in respect of the disclo- 
sure of any information or the contents of 
any document or part thereof of the nature 
referred to in sub-section (4)." 




Act No. XVIII of 1938. 

The Delhi Joint Water Board (Amendment) Act, 1938. 

[Reed. G. G.’s assent on 9th April 1938.] 

An Act further to amend the Delhi J oint Water Board Act, 1926 


Whereas it is expedient to provide for 
© maintenance of the works established 
dispose of sewage in bulk for the urban 


ff 6a of the City of Delhi and te improve 
6 provisions relating to the supply of 

inking water in bulk and for that purpose 
to amend the Delhi Joint Water 
°ard Act, 23 of 1926 ; It is hereby enacted 


as follows : — 
Short title and 

commencement. 

ment) Act, 1938. 


1. (l) This Act may 
be called the Delhi Joint 
Water Board (Amend- 


(2) It shall come into force on such date 
as the Central Government may, by noti- 
fication in the official Gazette, appoint. 
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Amendment of 
long title and 'pre- 
amble, Act 23 of 
1926. 

as the said Act), — 


2. In the long title 
and preamble of the 
Delhi Joint Water 
Board Act, 23 of 1926 
(hereinafter referred to 


(a) after the words “to supply drinking 
water” the words “and to dispose of sewage” 
shall be inserted, and 

(b) for the words “a Joint Water Board” 
the words “a Joint Water and Sewage 
Board” shall be substituted. 


3. In sub. section (l) of section 1 of the 

said Act, for the words 
“Delhi Joint Water 
Board Act” the words 
“Delhi Joint Water and 
Sewage Board Act” shall be substituted. 


Amendment of 
section 1, Act 23 of 
1926. 


Amendment of 
section 2, Act 23 of 


1926 . 


4. In section 2 of the 
said Act, — 


(a) in clause (a), for the words “Delhi 
Joint Water Board” the words “Delhi Joint 
Water and Sewage Board” shall be substi- 
tuted, and 

(b) in clause (c ), — 

( i) in sub-clause (iii), for the words and 
brackets “Delhi (New) Cantonments” the 
•words “Delhi Cantonment” shall be substi. 
tuted, and 

( ii) for sub-clause (iv) the following sub. 
clause shall be substituted, namely : — 

“(iv) the New Delhi Municipal Com- 
mittee”. 


5. In sub-section (l) of section 3 of the 
, , , . said Act, for the words 

section 3, Act 23 of i rl <( T * 

2926 . the words Joint Watei 

and Sewage Board’ 
shall be substituted. 


Amendment of 
section 6, Act 23 of 
1926. 


8* In section 6 of the 
said Act, — 


(a) after the words “for the purpose of 
the efficient supply of water” the words 
or for the purpose of the efficient disposal 
of sewage” shall be inserted ; and 


(b) after the words “any constituent 
body” the words, “or the public” shall be 
inserted. 


Amendment of 
section 8, Act 23 of 


1926. 


9 . In section 8 of the 
3aid Act, — 


(a) in sub-section (l) t after the words, 
“maintain a fund” the words “or funds” 
shall be inserted ; and 


(b) in clauses (a) and (b) of sub-section 
(2), for the words “the fund” the words 
“any such fund” shall be substituted. 


10 . In section 10 of the said Act, for the 
. , , . words “specified in 

J TitS « % B °t M-W. I". 

1926. wherever they occur, 

the words “specified in 
Division I of Part B of Schedule I” and for 
the words “specified in that Part” the 
words “specified in Division I of that Part" 
shall be substituted, respectively. 


. , , . 11. After the proviso 

sectZ n u m ?ct 23 of to section 11 of the said 
1926 . Act the following pro* 

viso shall be added, 

namely : 

“Provided further that, if the Centra! 
Government, in consequence of the exten. 
sion of the urban area of the city of Delhi, 
requires the Board to make additional pro- 
vision for the supply of water in bulk at 
any place, the Board shall be bound to 
make such provision.” 


6. In sub-section (l) of seotion 4 of thi 
, , , , said Act, for the word 

Jztz‘,,% w.t. 

1926 . -board the word 

“Delhi Joint Water anc 
Sewage Board” shall be substituted. 


Amendment of 
section 5, Act 23 of 
1926. 


7. In section 5 of the 
said Act, — 


( a) after the word and letter “Parts A" 
the letters, “AA” shall be inserted 1 ; and 

(b) after the words “the Delhi Municipal 
Committee” the words “the New Delhi 
Municipal Committee” shall be inserted. 


Amendment of 
section 13, Act 23 of 
1926. 


12. To seotion 13 of 
the said Aot the follow- 
ing sub-section shall be 
added, namely : — 


"(5) Nothing in this section shall preclude 
the Board from arranging with the consent 
of the constituent bodies and in accordance 
with any order issued by the Chief Com. 
missioner for advance payments by the 
constituent bodies of the cost (calculated at 
the collecting rate) of suoh quantities of 
water as are likely to be supplied to the 
constituent bodies in each quarter or such 
other period as may be prescribed by the 
Chief Commissioner”, 
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Insertion of neio 
heading and new 
sections 14-A, 14-B 
and 14-C in Act 23 
of 1926. 


13. After section 14 
of the said Act, the 
following heading and 
sections shall be in- 
serted, namely : — 


"Disposal of sewage and payment therefor . 


i oy ^aymencs into the 


under section 8 exclusive of any such 
income from interest on the balance of the 
fund as is under rules made by the Central 
Government under that section to be 
deemed the current revenue of the Board. 


14- A. (l) The Board shall be bound to 

receive in bulk from 
Disposal of each constituent body 

sewa 9 e - except the Military 

■p. ... ^ , Engineer Services, 

Delhi Cantonment, all sewage delivered by 
such body and to dispose of such sewage i 

Provided that no constituent body by 
which sewage is delivered may execute any 
major work calculated to increase the 
normal discharge of sewage without the 
concurrence of the Board. 

(2) Sewage received in pursuance of the 
provisions of sub-section (l) shall be the 
property of the Board and any income 

^ rom . sa l 0 of effluent or sludge 
shall be credited to the appropriate fund of 
the Board. 

(3) If any disagreement arises between 
a constituent body and the Board as to the 
ellect of the execution of any work or the 

omg of any thing, the matter shall be 
referred to the Central Government whose 
decision shall be final. 

14-B. (l) Subject to the provisions of 

Constituent sec J ion . fch ® total net 
bodies to pay cost of c ° 9 “ of the disposal of 
disposal of sewage. a ll sewage shall be paid 

, -. , , by the constituent 

bodies other than the Military Engineer 

Services, Delhi Cantonment, each body con- 
tributing such proportion thereof as the 
central Government may from time to 
time determine : 


Manner of pay - disposal of sewage in- 
rnent by constituent creased by five per cent, 
body of proportion shall be payable on 

tZ g Z f dl$P0Sal of demand by each consti. 
, tuent body after the 

close of each quarter of each financial year 
in accordance with the proportions fixed 
under sub-section (l) of section 14B. 

. sum 80 P ai< 3 by any consti- 

tuent body in any financial year exceeds or 

is less than the sum payable by it on the 
basis of the actual cost as determined under 
section 14B, the payments to be made 
by that body in the following financial 
year shall be adjusted accordingly. 

1 i Q this section shall pre- 

clude the Board from arranging with the 

consent of the constituent bodies and in 
accordance with any orders issued by the 
Oiuef Commissioner for advance payment 
by the constituent bodies of such portion 
of the cost of the disposal of sewage as is 
likely to be borne by them in each quarter 
or such other period as may be prescribed 
by the Chief Commissioner.*’ 

Insertion of new After section 14C 

heading after sec - of the said Act as 
UO.UC, A* 23 of inaerted $ 

, „ , . following heading 

shall be inserted, namely : — 

Settlement of disputes , and recovery 
of sums due from constituent bodies .” 


Provided that any proportion so deter- 
mined shall not be changed until the expiry 
of a period of five years. 


determining the total net cost 
e disposal of all sewage there shall 1 

Boa^d •— ° account as ex P 0 nditure of tl 


( a ) all establishment charges, including 
expenditure upon repairs and mainten- 
ancenot debitable to the fund established 
under section 8 ; 

mJlV re P^y menfc 3 of principal, and pay- 

tafcj 53 !. 0 * in aspect of any loan 

1000 fcte Board under section 6 ; and 
1938 Acts 14 (4 pp.) 


Amendment of art , . ^ 

section 22, Act 23 of lo. In section 22 of 

1926. the said Act, — 

« ( a \ in , ; sub-section (l), after the words 
, ,or Pipes” wherever they occur, the words 
or sewers” shall be added ; and 

(b) in the proviso to sub-section (2) t 

after the words the supply of water” the 

words or the disposal of sewage” shall be 
inserted. 


Amendment of act 
section 26, Act 23 of In section 26 of 

1926. the said Act, — 


7 » 1 %• Ior sne words wate 

work the words water or sewage work 
shall be substituted ; 


19 
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(b) after clause (c) the following clause 
shall be inserted, namely : 

*Y cc) unlawfully obstructs the flow of, 
or flushes, draws off, diverts or takes 
sewage from any sewage work belonging 
to the Board, or breaks or damages any 
electrical transmission line maintained by 
the Board, or” ; 

and 

(c) in clause (d), for the words “water 
work” the words water or sewage work” 
shall be substituted. 

Amendment of ah t i . 

schedule i , Act 23 L In . Schedule 1 to 

of 1926. to the said Act, — 

( a) after Part A the following shall be 
inserted, namely : — 

“PART AA. 

List op works taken over prom the 

New Delhi Municipal Committee. 

The original 66" outfall sewer from Q 
Point to Kilokri with ventilating shafts, 
manholes, and nullah crossings.”, 

(b) in Part B — 

(i) after the heading “LIST OF WORKS 
TAKEN OVER FROM THE GOVERNMENT” 
the sub-heading “DIVISION I” shall be 
inserted ; 

(ii) in entry No. 6, for the words " New 
Cantonments' the words “Delhi Canton- 
ment" shall be substituted ; 

(Hi) after entry No. 7 the following 
sub-heading and entries shall be added, 
namely : 

“Division II. 

1. Old works at Kilokri — 

( a) The original Detritus Chamber. 

(b) Pumping Station comprising boiler 
room, chimney, pump room, coal store, 
workshop, office, and store, and latrines, 
drains, and pipelines connected thereto. 

(c) Pumping Plant comprising three 
boilers, three pumps, economiser, feed 
pumps, electric generating plant, circulat- 
ing pipes, crane, two weighbridges, and 
other accessories. One electric pump with 
switchgear and rising main. 

(d) Workshop Equipment comprising 
two Lathes, 24 drilling machine, blower 
shafting machine, and (partly worn out) 
motor shafting, bench and hand stools, 
forge. 

(e) Switohboard and lighting equipment 
n and around original plant. 
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(f) Venturi meter. 

(g) Rising main. 

(h) Well, Regulators, Sedimentation 
Tank, Aeration Bed, and Storage Tanks 
for circulating water, and pipes, drains and 
sewers connected therewith. 

(i) Residential Buildings comprising 
Superintendent’s Bungalow and garden, 
62 quarters with sanitary accommodation 
and 19 quarters with adjacent buildings 
converted from the old Railway Station 
Buildings. 

(j) Roads, fencing, trenching area, storm * 
drains and culverts in area being taken 
over. Regulators and materials of channels 
in Sewage Farm. 

2. Works included in the Delhi Sewe- 
rage Disposal Scheme to be completed in 
1938 — 

(1) New Delhi to Kilokri — 

(a) Storm Overflow at Point “Q” with 
control penstock. 

(b) 66" dia. Out-fall Sewer from Point 
"Q” to Kilokri. 

(2) At Kilokri — • 

(a) Penstock Chamber and 66" penstocks. 

(b) Detritus and screening plant with 
all ancillary works. 

(c) New Pumping Station Building 
which also contains workshop, office and 
store rooms and suction pumps connecting 
with existing work. 

(d) Pumping Plant comprising — 

(i) Three electric pumping units of 12 
m.g.d. capacity . 

(ii) Two electrically operated exhausters. 

(iii) Two eleotrioally operated bilge 
pumps. 

(iv) Two electrically operated gland , 
sealing pumps. 

(v) Necessary penstocks valves, suction 
and delivery piping for items (i) to (iv). 

(e) Overhead travelling orane. 

(f) Low tension switchgear. 

(g) Two transformers. 

(h) High tension switchgear. 

(i) Two overhead travelling oranes in 
workshop. 

(j) Workshop equipment. 

( k ) Electric lighting and fans for 
building. 

(l) One 44" Venturi meter and recorder* 

(m) Roads and pathways. 
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( n) Rising main 44" dia. 800' long with 
'Control valves and outlet chamber. 

(3) From Kilolcri to Disposal Works — 

Gravity Duct in masonry, approximately 
16,500' long. 

(4) At Disposal Works — 

(a) Bio-aeration plant consisting of 12 
preliminary settling tanks, 108 aeration 
pockets and 48 final settling tanks, the 
whole with necessary valves, piping, 
motors, shafting and other operating gear. 

r (b) Sludge Pump House and four elec- 
trically operated sludge pumps and acces- 
sories. 

(c) Two portable electrically operated 
dewatering pumps and accessories. 

(d) Transformer House containing high 
tension switchgear, transformers, low ten- 
sion switchgear, overhead crane and other 
accessories. 

M Electric Cables supplying power and 
lighting circuits. 

(f) Office building containing Assistant 
Superintendent’s Office, laboratory and 
equipment, clerks’ rooms, store, and 
laboratories and furniture. 

(g) Assistant Superintendent’s Bungalow 
■with four rooms. 

(h) Five Drivers’ Quarters, each with 
two rooms. 

(i) Fifteen single room quarters. 

(i) Necessary water supply, sanitary 
and electrical services for items (f) .to (i). 

(h) Roads and pathways inside Disposal 
Works Compound, boundary fence and 
gates, trees and lawns. 


(l) Electric lighting for whole installa- 
tion. 

(m) Sludge drying beds and Return 
Sludge pumping plant with necessary flow 
and return piping to main plant. 

(n) Three Venturi flumes with electrical 
recording gear. 

(5) Disposal Works to Diver — 

Effluent channel with pitched bed and 
sides including aqueduct crossing over the 
Agra Canal. 

(6) New Delhi Power House to Disposal 
Works — 


6600 Volt transmission line to the Dis- 
posal Works with branch to New Pumping 
Station including railway and road 
crossings. 


o. u-eneral 


(l) Any other work constructed as part 
of the Delhi Sewage disposal scheme that 
the Central Government may hand over to 
the Board. 


(2) All land acquired for or occupied by 
the works mentioned in Part AA and in 
Division II of Part B of this Schedule, 
including the sites of the Kilokri and 
Muttra Road Plants.” 


Amendment of 
Schedule 2 t Act 23 
of 1926. 


18. In Schedule 2 to 
the said Act — 


(a) in entry (d), for the words “Imperial 
Delhi Municipal Committee” the words 
“New Delhi Municipal Committee” shall 
be substituted ; and 

(b) in ( entry ( e ), for the words and 
brackets “Delhi (New) Cantonments” the 
words “Delhi Cantonment” shall be subs- 
tituted. 


Act No. XIX of 1938. 

The Child Marriage Restraint (Second Amendment) Act, 1938. 

(Reed. G. G/s assent on 9th April 1938.) 

An Act further to amend the Child Marriage Restraint Act , 1929. 


Whereas it is expedient further to 

amend the Child Marriage Restraint Act, 

19 of 1929 ; It is hereby enacted as 

follows — 

This Act may be called the Child 

_ Marriage Restraint 

or title. (Second Amendment) 

Act, 1938. 


2. In Clause (c) of Section 2 of the Child 

AmofiJnevt nf Marriage Restraint Act, 
Setting la 19 of 19 t 1929 (hereinafter 

1929. referred to as the said 

lf |g Act), between the words 

is” and thereby” the words “or is about 
to be” shall be inserted. 


1 
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Aril B. 


f 3* In Section 8 of the said Act for the 
Amendment of words “District Magis- 
Section 8 t Act 19 of trate” the words “Ma. 

gistrate of the first 
class” shall be substituted. 


Substitution of 
new section for Sec- 
tion 9 , Act 19 of 
1929. 


4. For Section 9 of 
the said Act the follow, 
ing shall be substituted, 
namely — 


9. No Court shall take cognizance of 
any offence under this Act after the expiry 
of one year from the date on which the 
offence is alleged to have been committed.” 

5. For sub-section (l) of Section 11 of 
: Amendment of the said Act the follow- 
1 Act 19 * n 2 3 hall be substituted, 

of 1929 ' namely— 

(l) When the Court takes cognizance 
of any offence under this Act upon a com- 
plaint made to it, it may for reasons to be 
recorded in writing, at any time after 
examining the complainant and before 
issuing process for compelling the attend- 
ance of the accused, require the com- 
plainant to execute a bond, with or 
without sureties, for a sum not exceeding 
one hundred rupees, as security for the 
payment of any compensation which the 
complainant may be directed to pay under 
Section 250 of the Code of Criminal Pro- 
cedure, 5 of 1898, and if such security is not 
furnished within such reasonable time as 
the Court may fix, the complaint shall be 
dismissed.” 


Insertion of new 6. The following sec- 
Sec^ion 72 in Act tion shall be added as 

* Section 12 of the said 

Act, namely — 

M 12. (l) Notwithstanding anything to 


Power to issue jshe contrary contained 
injunction prohibi - in this Act, the Court 
ting marriage in ma y f if satisfied from 

ml r Tct nUOn ° f information laid before 

it through a complaint 
or otherwise that a child marriage in con- 
travention of this Act has been arranged 
or is about to be solemnised, issue an 
injunction against any of the persons men- 
tioned in Sections 3, 4, 5 and 6 of this Act 
prohibiting such marriage. 

(2) No injunction under sub-section f I 
shall be issued against any person unless 
the Court has previously given notice to 
such person, and has afforded him an 
opportunity to show cause against the issue 
of the injunction. 

(3) The Court may either on its own 
motion or on the application of any person 
aggrieved rescind or alter any order made 
under sub-section ( 1 ). 

(4) Where such an application is re- 
ceived, the Court shall afford the applicant 
an early opportunity of appearing before it 
either in person or by pleader ; and if the 
Court rejects the application wholly or in 
part, it shall record in writing its reasons 
for so doing. 

(5) Whoever knowing that an injunction 
has been issued against him under sub- 
section (l) of this section disobeys such 
injunction shall be punished with imprison- 
ment of either description for a term which 
may extend to three months, or with fine 
which may extend to one thousand rupees, 
or with both : 

Provided that no woman shall be puni. 
shable with imprisonment.” 

Notes. — It is but proper that an opportunity 
should be given to the person against whom 
injunction is contemplated to be heard against the 
proposed order. The proviso has been added on 
the recommendation of the Select Committee. 
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Act No. XX of 1938. 
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The Criminal Law Amendment Act, 1938. 

[Reed. G. G.’s assent on 14th September 1938.] 


An Act to amend the criminal law. 


WHEREAS it is expedient to supplement 
the criminal law by providing for the 
punishment of certain acts prejudicial to 
the recruitment of persons to serve in, and 
to the discipline of His Majesty’s Forces : 
It is hereby enacted as follows : — 

4. (l) This Act may be called the 

Short title, extent Criminal Law Amend- 
and commencement. ment Act 1938. 

(2) It extends to the whole of British 
India. 

(3) It shall come into force in a Pro- 
vince on such date as the Provincial Gov- 
ernment may, by notification in the official 
Gazette, appoint in this behalf for such 
province. 


Forces, instigates the public or any person 
to do, after entering any such Force, any- 
thing which is an offence punishable as 
mutiny or insubordination under S. 27, 
Army Act 8 of 1911, or Ss. 10 to 12 and 
14 to 17 inclusive of the Naval Discipline 
Act as applied to the Indian Navy by the 
Indian Navy (Discipline) Act 34 of 1934, 
or Ss. 35 to 37 inclusive of the Indian Air 
Force Act 14 of 1932, as the case may be, 
shall be punishable with imprisonment for 
a term which may extend to one year, or 
with fine, or with both. 

No person shall be prosecuted for any 
offence under this Act except with the 
previous sanction of the Provincial Govern- 
ment. 


2. Whoever 


(a) with intent to affect adversely th 

recruitment of person 
to serve in the Mili 
tary, Naval or Ai 
Forces of His Majesty 
wilfully dissuades o 
attempts to dissuade th 
public or any person from entering an; 
such Forces, or 

(5>) without dissuading or attempting t 
dissuade any person from entering sue! 


Dissuasion from 
enlistment and in- 
stigation to mutiny 
or insubordination 
after enlistment. 


Exception 1 . — The provisions of Cl. (a) 
of this Section do not extend to comments 
on or criticizm of the policy of Government 
in connexion with the Military, Naval or 
Air Forces, made in good faith without any 
intention of dissuading from enlistment. 

Exception 2 . — The provisions of Cl. (a) 
of this Section do not extend to the case in 
which advice is given in good faith for the 
benefit of the individual to whom it is 
given, or for the benefit of any member of 
his family or of any of his dependants. 


Act No. X X I of 1938. 


The Indian Emigration (Amendment) Act, 1938. 

[Reed. G. G.’s assent on 22nd September 1938.] 


An Act further to amend the Indian Emigration Act t 1922. 


Whereas it is expedient further to 
iqo 611 ^ ^e Indian Emigration Act 7 of 
1922, for the purpose hereinafter appearing: 
It is hereby enacted as follows : 

This Act may be called the Indian 

Short title. Emigration (Amend- 

ment) Act, 1938. 

1938 Acts/14a (4 pp.) 


2. In sub-section ( 2) of section 24 of 
. , , , the Indian Emigration 

S.zT^ActTof 1922 . 7 of 1922 (herein- 

after referred to as the 

said Act), — 

(a) the word “and” at the end of 
clause (j) shall be omitted ; 
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Act No. 21 of 1938 


A. I. R. 


(b) after clause (j) the following clause 
Bhall be inserted, namely : — 

( k) the issue of the permits referred to 
in sub. section (1) of section 30-A; and’*; 

(c) the existing clause (k) shall be 
re-lettered clause (l). 


Insertion of new 
8. 30-A in Act 7 of 
2922 . 


3. After S. 30 of the 
said Act the following 
section shall be inserted, 
namely : — 


30-A. (l) The Central Government 

may, by notification in 
the official Gazette from 
a date and for reasons 
to be specified in the 
notification, prohibit all 
persons or any specified 
class of persons from departing by sea out 
of British India to any specified country 
beyond the limits of India for the purpose 
of unskilled work unless possessed of a 


Power to 'prohibit 
departure by sea 
from British India 
for the purpose of 
unskilled work . 


prescribed permit or otherwise exempted 
by general or special order of the Central 
Government from the provisions of the 
notification. 


(2) Every notification issued under this 
section shall be laid before both Chambers 
of the Central Legislature as soon as may 
be after it is made. 

(3) Whoever departs or attempts to 
depart out of British India in contraven- 
tion of a notification issued under sub- 
section (l) shall be punishable with the 
punishment provided for an offence under 
sub-section (l) of section 25. 

(4) Whoever causes or assists or at- 
tempts to oause or assist any person to * 
depart out of British India in contraven- 
tion of a notification issued under sab-sec- 
tion (1) shall be punishable with the 
punishment provided for an offence under 
sub-section (1) of section 25”. 

Notes. — The statement of objeots and reasons 
states as follows: * ‘lb has been found that the laok 
of power to regulate the total flow of emigration 
for unskilled work, whether assisted or voluntary 
and whether under oontraet or not may operate to 
the detriment of Indian oommunities overseas, 
particularly in times of economlo depression.** 
This Aot is intended to remedy the above defeot. 


Act No. XXII of 1938. 


The Indian Airoraft (Amendment) Aot, 1938. 


[Rood. G. G.’s assent on 24th September 1938.] 


An Act further to amend the Indian Aircraft Act , 1934. 


Whereas it is expedient further to 
amend the Indian Airoraft Act, 22 of 1934, 
for the purpose hereinafter appearing; It is 
hereby enacted as follows; — 

1. This Aot may be called the Indian 

Short title. Airoraft (Amendment) 

Act, 1938. 

2. After section 8A of the Indian Air. 

T .. , oraft Act, 22 of 1934 

S. 8Bin°Act 22 ° 0 f (hereinafter referred to 
2934. as the said Act), the fol- 

lowing section shall be 

inserted, namely : — 


8B. (l) If the Central Government 

satisfied that India 
any part thereof 
visited by or thre? 
tened with an outbrea 
of any dangerous epidemic disease, an 


Emergency powers 
for protecting the 
public health . 


that the ordinary provisions of the law for 
the time being in force are insufficient for 
the prevention of danger arising to the 
public health through the introduction or 
spread of the disease by the agency of air- 
oraft, the Central Government may take 
such measures as it deems neoessary to 
prevent suoh danger. 


(2) In any suoh case the Central Gov- 
ernment may, without prejudice to the 
powers conferred by S. 8A, by notification 
in the official Gazette, make suoh tempo- 
rary rules with respeot to aircraft and per- 
sons travelling or things carried therein 
and aerodromes as it deems neoessary in 
the circumstances. 

(3) Notwithstanding anything contained 
in section 14, the power to make rules 
under sub. section (2) shall not be subject 
to the condition of the rules being made 


1938 


Act No. 22 of 1938 


-■after previous publication, but such rules 
•shall not remain in force for more than 
three months from the date of notification : 

Provided that the Central Government 
may by special order continue them in 
force for a further period or periods of not 
more than three months in all.” 

Notes . — The Governor-General in Council had 
till the passing of the Government of India Act, 
1935, power to prescribe temporary emergency 
regulations under S. 2 of the Epidemio Diseases 
Act (3 of 1897). .After 1st April 1935, this power 
was removed and located in the Provincial Gov- 
ernment, for the Province. This Act gives the 
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Central Government the power of emergent regu- 
lation to protect India against the introduction of 
dangerous disease. Under this Act, the power to 
make rules or regulations is not subject to the 
condition of previous publication for three months 
which is required under S. 14 of the Indian Air- 
oraft Act, but the rules so framed shall not 
remain in force for more than three months from 
the date of notification. 


3. In section 10 of the said Act, for the 


Amendment of S. 
IP, Act 22 of 1934. 

ters “section 8 A 
substituted. ■ 


words, figure and letter 
“or section 8 A ” the 
words, figures and let- 
or section 8 B” shall be 


Act No. XXIII of 1938. 


The Indian Tea Cess (Amendment) Aot, 1938. 

[Reed. G. G.’s assent on 24th September 1938.] 

An Act further to amend the Indian Tea Cess Act, 1903, for a certain purpose. 


Whereas it is expedient further to 
amend the Indian Tea Cess Act, 9 of 1903, 
for the purpose hereinafter appearing; It is 
hereby enacted as follows : — 

1 Al) This Act may be called the Indian 
q. . iw, , Tea Cess (Amendment) 

onort title and a . -iqoq 

commencement . acc, i»oo. 

(2) It shall come into force on such date 
as the Central Government may, by notifi- 
cation in the official Gazette, appoint in this 
hehalf. 

2. In sub-section (2) of section 4 of the 

- Amendment of S. Indian Tea Cess Act, 
4, Act 9 of 1903. 9 of 1903 — 

(d) iov the word “ twenty-seven ” the 
word twenty-eight” shall be substituted ; 


(b) in clause (c), the word “and”, where 
it occurs at the end of the clause, shall be 
omitted; and 

(c) after clause (d) the following clause 
shall be added, namely; — 

“ (e) one on the recommendation of the 
Travancore Government to represent the 
tea planters of Travancore.” 

Notes . — This Aofc provides for separate represen- 
tation of tea planters of Travancore on the Indian 
Tea Market Expansion Board; and this is but pro- 
per as the Government of Travancore levy cess on 
tea exported from that State at the same rate as 
that levied in British India and credit the cess 
proceeds to the Board. 


Act No. XXIV of 1938 

The Employers* Liability Act, 1938. 

[Reed. G. G.'s assent on 24bh September 1938.] 

^ct to declare that certain defences shall not be raised in suits for damages i 
British India in respect of injuries sustained by workmen . 


Whereas it is expedient to declare that 
■certain defences shall not be raised in suits 
or damages in British India in respect of 


injuries sustained by workmen; It is hereby 
enacted as follows : 
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Act No. 24 of 1938 


A. I. R. 


Short title and 
extent. 


1. (l) This Act may 
be called the Em- 
ployers’ Liability Act, 

1938. 

( 2 ) It extends to the whole of British 
India. 

2. In this Act, unless there is anything 

Definitions. repugnant in the sub- 

ject or context, 

(a) workman” means any person who 
has entered into, or works under a contract 
of, service or apprenticeship with an em- 
ployer whether by way of manual labour, 
clerical work or otherwise, and whether 
the contract is expressed or implied, oral 
or in writing ; and 

(b) “employer” includes any body of per- 
sons whether incorporated or not, and any 
managing agent of an employer, and the 
legal representatives of a deceased em. 
ployer, and, where the services of a work- 
man are temporarily* lent or let on hire to 
another person by the person with whom 
the workman has entered into a contraot 
of servioe or apprenticeship, means such 

other person while the workman is working 
for him. 

Notes. The definition of ‘workman’ is more 
comprehensive than that given in the Workmen’s 
Compensation Act, but the definition of the word 
employer” is the same in both the Aots. 

Defence of com - 
m 0 n employment 
barred in certain 
cases. 


3. Where personal 
injury is caused to a 
workman, 


(a) by reason of the omission of the 
employer to maintain in good and safe con- 
dition any way, works, machinery or plant 
connected with or used in his trade or 
business, or by reason of any like omission 
on the part of any person in the service of 
the employer who has been entrusted by 
the employer with the duty of seeing that 
such way, works, machinery or plant are 
in good and safe condition ; or 

(b) by reason of the negligence of any 

person in the service of the employer who 

has any superintendence entrusted to him, 

whilst in the exercise of such superinten- 
dence ; or 

^i^y v ^8°n of .tbe^negligence of any 
person in the seMiRt^fS^ p l oy er to 

rQ'.*<r 


whose orders or directions the workman afc 
the time of the injury was bound to con- 
form and did conform, where the injury 
resulted from his having so conformed ; or 

(d) by reason of any aot or omission of 
any person in the service of the employer 
done or made in obedience to any rule or 
bye-law of the employer (not being a rule 
or bye-law which is required by or under 
any law for the time being in force to be 
approved by any authority and which has 
been so approved) or in obedience to parti- 
cular instructions given by any person to, 
whom the employer has delegated autho- 
rity in that behalf or in the normal per- 
formance of his duties ; 
a suit for damages in respect of the injury 
instituted by the workman or by any per- 
son entitled in case of his death shall not 
fail by reason only of the fact that tho 
workman was at the time of the injury 
a workman of, or in the service of, or 
engaged in the work of, the employer. 

Notes. — In Civil suits for damages for in- 
juries sustained by workmen, the employers used 
to have recourse successfully to the plea of tho 
doctrine of common employment by which the 
employer is not normally liable to pay damages to 
a workman for an injury resulting from the de- 
fault of another workman. This Seotion seeks to 
abolish such a plea. 
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4. In 


such 


any 

Risk not to be 
deemed to have been 
assumed without 
full knowledge. 


suit for damages, tho 
workman? shall not be 
deemed to li&ve under- 
taken any risk attach- 
ing to the employment 
unless the employer proves that the risk 
was fully explained to and understood by 
the workman and that the workman volun- 
tarily undertook the same. 

Notes. — This Seotion abolishes another plea 
which the employer used to take, via. the doctrine* 
of assumed risk by whioh an employee is presumed 
to have accepted a risk, if it is such that he ought 
to have known it to be part of the risks of his 
occupation. Under this Section, no such presump- 
tion can be raised and it is for the employer to 
prove that the risk was fully explained to and 
understood by the workman and that the workman 
voluntarily undertook the 6ame. 

5. Nothing in this Aot shall affect the 

Saving. validity of any decree 

or order of a Civil 
Court passed before the commencement of 
this Act in any such suit for damages. 
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